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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Thursday, 3 February 2022 at 10h00, the Constitutional Court will hear an application for leave 

to appeal and direct access to the Constitutional Court against what the applicants say is the 

Equality Court’s constructive refusal to grant a remedy pursuant to its declaratory order dated 

14 December 2018.  The Equality Court in its declaratory order held that the system employed by 

the South African Police Service (SAPS) to allocate human resources in the Western Cape unfairly 

discriminates against black and poor people on the basis of race and poverty.  The Equality Court 

also found that the system used by SAPS to determine the allocation of resources was shown to be 

unfair discrimination against Black and poor people in the Western Cape. 

 

The matter has its origins in 2003 when the Treatment Action Campaign (TAC) launched a Safety 

and Justice Campaign to highlight violent crime in townships around Cape Town and improve the 

quality of policing in these townships.  The Social Justice Coalition (SJC) joined the cause of TAC 

in November 2011, and they, together with a number of coalition of organisations including 

Equal Education (EE), lodged complaints with the Premier of the Western Cape, which led to the 

establishment of the Khayelitsha Commission of Inquiry (Commission) in August 2012. 

 

In August 2014, the Commission, presided by former Constitutional Court Justice Kate O’Regan 

and former National Director of Public Prosecutions Advocate Vusi Pikoli in their 

recommendations concluded that there was a breakdown in the relationship between SAPS and the 

community of Khayelitsha and that there were widespread inefficiencies in policing in the area.  

The evidence brought by SAPS before the Commission to explain the foundations of the system it 

used to allocate its human resources, with specific reference to the theoretical determination of how 

many SAPS officers would be required at each police station if there were unlimited human 

resources, was based on a model titled the Theoretical Human Resources Requirement (THRR).  

The THRR model had been unchanged by SAPS since 2002 and was condemned by the 

Commission as being irrational.  One of the 20 recommendations made by the Commission in its 

findings dealt with the allocation of human resources on a national level and directed the Minister 



of Police (Minister) to direct the National Commissioner of Police (National Commissioner) to 

appoint a task team to investigate the system used by SAPS in the allocation of human resources 

as a matter of urgency.  The Commission recommended that where a reallocation of resources may 

be required, it should be phased over a period not exceeding three years.  Furthermore, it directed 

the Provincial Commissioner of SAPS in the Western Cape (Provincial Commissioner) to allocate 

additional uniformed police to the three Khayelitsha police stations in terms of section 12(3) of the 

South African Police Service Act (SAPS Act), to enable regular patrolling of informal settlements. 

 

Between September 2014 and December 2015, the SJC and EE sought to engage with SAPS, the 

Minister and the National Commissioner regarding the implementation of the Commission’s 

recommendation.  None of these attempts bore fruit and the SJC and EE then instituted action in 

the Equality Court to obtain the redress they sought. 

 

The Equality Court had to consider the evidence stemming from the Commission’s findings on 

SAPS’ THHR.  It held that the evidence supported the view that SAPS’ allocation system was 

prejudicial towards black, poor townships.  The Equality Court considered whether the system used 

by SAPS in allocating their human resources constituted indirect unfair discrimination in terms of 

the Promotion of Equality and Prevention of Unfair Discrimination Act (Equality Act) and held 

that the evidence unequivocally established a prima facie case of discrimination on the grounds of 

race and poverty.  The respondents argued that the resource allocation does not discriminate at all 

and that if it does, it does not amount to unfair discrimination.  They further made arguments on 

the doctrine of separation of powers and allegations to the credibility of the applicants’ evidence.  

The Court ruled that it was not persuaded by the arguments made by the respondents and held that 

they failed to discharge their evidentiary burden of showing that no unfair discrimination exists. 

 

The Equality Court, in its judgment delivered on 14 December 2018, found that the system 

employed by SAPS to allocate human resources in the Western Cape unfairly discriminates against 

black and poor people on the grounds of race and poverty.  The Court refused to grant the full 

extent of the national relief sought by the applicants on the grounds that the evidence before it was 

only sufficient to support the finding relative to the Western Cape.  It further declined to engage 

the relief sought by the fifth respondent, the Women’s Legal Centre Trust (WLCT), that the unfair 

discrimination challenged in the proceedings was on the basis of race and poverty and not gender.  

The Equality Court thus made declaratory orders that the allocation of SAPS’ human resources in 

the Western Cape and the system employed by same to determine such allocation unfairly 

discriminates against black and poor people on the grounds of race and poverty in so far as it has 

been shown to be the case in the Western Cape.  In respect of the hearing on remedy, it was to be 

postponed to a date to be arranged with the parties culminating in the application before this Court. 

 

There was an appeal and a cross appeal filed against the order of the Equality Court by SAPS 

against the main order and by the SJC and the other applicants against the refusal of national relief.  

Following negotiations between the parties, their respective applications to appeal and cross appeal 

to the Supreme Court of Appeal were withdrawn. 

 

The parties attempted to reach an agreement on the appropriate remedy without success.  In the 

period after June and with the assistance of the Equality Court timelines were set to enable the 

parties to make further attempts to settle the question of remedy.  However, it was evident soon 

thereafter that a settlement could not be reached and the applicants requested the Equality Court to 

set the matter down for hearing on remedy as was contemplated by the Equality Court. 

 

There was ongoing engagement between the parties and the Equality Court and, on 23 June 2020, 

the parties were advised by the Equality Court that the remedy would be determined on the papers 



on 11 August 2020.  On 8 September 2020, the parties were informed by the Equality Court that 

one of the presiding officers was unavailable at the time for matters at the Court by virtue of an 

acting appointment in the Supreme Court of Appeal.  As such, the parties were provided with the 

following options: (a) awaiting the return of the presiding officer  the exact date of which could not 

be confirmed; (b) having the remedy determined by a fresh Bench; or (c) having the remedy 

determined by one of the remaining presiding officers and a new Judge.  The applicants preferred 

the third option while the respondents preferred the first option. The applicants thereafter wrote to 

the Equality Court and the Judge President seeking the enrolment of the matter to determine remedy 

but say there was no response to their correspondence, which led them to bringing these 

proceedings in the Constitutional Court. 

 

The Constitutional Court now has to determine whether its jurisdiction has been engaged on the 

basis that there was a constructive refusal by the Equality Court to grant a remedy in conflict with 

section 34 of the Constitution. 

 

The applicants submit that the conduct of the Equality Court in not granting a remedy in respect of 

their order dated 14 December 2018 amounts to a constructive refusal to grant a remedy, which is 

in conflict with section 34 of the Constitution.  They further submit that the exceptional 

circumstances of this matter permit the urgent need for the litigation process to be brought to finality 

and the communities affected by the unfair discrimination identified, be granted a speedy remedy. 

 

The first to third respondents submit that the legal threshold for the alleged constructive refusal by 

the Equality Court to grant a remedy has not been met.  They submit that the Equality Court is the 

appropriate forum to grant a remedial order based on the new material evidence relating to the 

ongoing revisions and implementation of the SAPS’ THRR.  They further submit that the Equality 

Court is seized with the matter and as such, the matter must be remitted to the Equality Court for 

determination. The fourth respondent abides by the decision of this Court. 

 

The WLCT seek to supplement the relief sought by adducing further evidence on the experiences 

of women in respect of poverty, racial discrimination and contact crimes in South Africa.  

Furthermore, WLCT seeks to support and supplement the relief claimed by the SJC to include a 

provision in any order this Court may make that the remedial plan to be filed by SAPS should also 

indicate how it will deal with and respond to gendered crimes. 


