
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 CASE NO: CCT 60/12  

In the matter between: 

KWAZULU-NATAL JOINT LIAISON COMMITTEE APPLICANT 

 

and 

 

THE MEMBER OF THE EXECUTIVE COUNCIL,  

DEPARTMENT OF EDUCATION,  

KWAZULU-NATAL FIRST RESPONDENT  

 

THE PROVINCIAL HEAD OF DEPARTMENT,  

DEPARTMENT OF EDUCATION,  

KWAZULU-NATAL SECOND RESPONDENT 

 

THE MINISTER OF BASIC EDUCATION THIRD RESPONDENT 

  

WRITTEN ARGUMENT ON BEHALF OF THE RESPONDENTS, 

IN THE APPLICATION FOR LEAVE TO APPEAL 

  

 

INTRODUCTION 

1. This application for leave to appeal stems from a subsidy granted 

by the first respondent, in accordance with section 48 of the 

South African Schools Act (“the Act”), to independent schools in 
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the Province of KwaZulu-Natal, represented by the applicant. 

  

2. The applicant relies on an alleged “contract”1 between its 

members and the first respondent, brought into being by a notice 

issued by the KwaZulu-Natal Department of Education (“the 

Department”) on 22 September 2008, setting out approximate 

funding levels for independent schools for 2009.2  

 

3. It is common cause that the subsidies eventually paid to 

independent schools for 2009 were, on average, 30% less than 

those set out in the notice. This was consistent with a circular 

issued by the Department on 18 May 2009.3 It was also 

undisputed that the reason for the reduction in subsidies was for 

budgetary reasons and reasons of sound financial management, 

as set out in that circular. 

 

4. The applicant sought to “enforce” the “promises” made in the 

                                              

1
 Volume 4, page 308, paragraph 18 ; Volume 1, page 30, paragraphs 68 and 69. 

2
 Volume 1, page 62. 

3
 Volume 1, page 35, paragraph 81; Volume 1, page 73. 
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notice of 22 September 2008, by way of a “semi-urgent” 

application before the High Court in Pietermaritzburg, dated 26 

November 2010. The respondents were called upon to furnish an 

answer by 2 December 2010, within 4 court days,4 and the matter 

was set down on 10 December 2010.5  

 

5. In the affidavit eventually filed on behalf of the respondents on 7 

December 2010, the point was raised that the decision to reduce 

subsidies was an administrative one,6 and that review 

proceedings were appropriate if the decision was to be 

challenged.7 The respondents’ affidavit also raised the question 

of the respondents’ statutory obligations in the context of its 

budgetary constraints.8 

 

6. In its replying affidavits, the applicant states that it makes no 

difference whether the undertaking relied upon was 

                                              

4
 The answering affidavit eventually filed is dated 7 December 2010. 

5
 Vol 1, pages 1-4, notice of motion. 

6
 Vol 2, page 110, para 3.12; page 112, para 4.1(b) 

7
 Vol 2, page 110, para 3.13; page 112, para4.1(b) 

8
 Vol 2, pages 118-129, paragraph 6. 



 

 

 4 

administrative or contractual in nature.9 The applicant states 

further that the lawfulness of the reduction is irrelevant as its case 

is based on an undertaking.10 It is clear from the judgment of the 

High Court11 and from the application for leave to appeal in this 

Court12 that the applicant persists in basing its case solely on 

contract, stemming from the alleged undertaking. 

 

7. The question of the administrative nature of the decision and of 

the appropriate remedy were thus not ventilated before the High 

Court. 

 

8. The High Court found that the matter was not urgent, and it was 

struck from the roll, before being re-enrolled before the 

Honourable Justice Koen, whose judgment is the subject of this 

application. 

 

9. Despite the delay in the hearing of the matter, respondents did 

                                              

9
 Vol 3, page 169, para 17. 

10
 Vol 3, page 176, para 12(a). 

11
 Vol 4, pages 278-286 

12
 Vol 4, pages 299-331. 
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not attempt to supplement their answering affidavit until shortly 

before the matter was heard on 26 September 2010, and after 

the applicant had filed a supplementary replying affidavit.  

 

10. The supplementary affidavit filed by the respondents contains 

some of the evidence relevant to the constitutional issues raised, 

and which must, it is submitted, be considered before the relief 

sought by the applicant can be granted. However, as the 

applicant persisted in pursuing a purely contractual remedy 

before the High Court, this evidence was not properly ventilated 

in the High Court. 

 

11. This omission notwithstanding, the application was dismissed. In 

a judgment handed down on 4 October 2011,13 Koen J: 

 

11.1.  accepted in the applicant’s favour that the notice of 22 

September 2008 was an undertaking “made with the 

                                              

13
 Vol4, pages 278-286. 
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required animus contrahendi”;14  

11.2. found that the use of the word “approximate” in the notice 

does not convey that the amounts referred to were the 

exact amounts to be paid,15 and that, therefore, the 

applicant was not entitled to the payment of the difference 

between what was paid and what was listed in the 

notice;16  

11.3. found that to give a fixed meaning to the word 

“approximate” would be arbitrary and amount to the court 

making an agreement between the parties,17 and that the 

words “approximate funding levels” did not “import the 

degree of certainty into a promise necessary for its legal 

enforceability,18 and 

11.4. dismissed the application, with costs of two counsel. 

  

12. The applicant was refused leave to appeal the judgment by the 

                                              

14
 Vol 4, page 281, para [9]. 

15
 Vol 4, page 281, para [11] 

16
 Vol 4, page 281, para [12], read with para 2 of the notice of motion, Vol 1, page 2. 

17
 Vol 4, page 284, para [22]. 

18
 Vol 4, page 284, para [24]. 
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High Court19 and the Supreme Court of Appeal.20  

 

13. The applicant seeks leave to appeal in this Court on the basis 

that: 

 

13.1. the parties intended to contract;21 

13.2. the Court ought therefore to help them achieve that end;22 

13.3. there had been part performance and the contract should 

not, therefore be held void for vagueness;23 

13.4. the right to education is a fundamental human right and 

the Courts should look to enforce contracts that give effect 

to such rights;24 

13.5. the affected people are minors, the High Court is the 

upper guardian of all minors, and should sway towards 

enforcing a contract to protect minors and oblige the State 

                                              

19
 Vol 4, pages 294-297. 

20
 Vol 4, page 298. 

21
 Vol 4, page 311, para 23. 

22
 Vol 4, page 311, para 24. 

23
 Vol 4, pages 312-313, para 25. 

24
 Vol 4, pages 313-314, para 27. 
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to fulfil its obligation to those minors;25 

13.6. the Court was at large to give a judicial meaning to the 

word “approximate”;26 

13.7. the Court should have considered the prior conduct of the 

parties;27 

13.8. the respondents should have acted reasonably;28 

13.9. it is necessary and desirable to infuse the law of contract 

with constitutional values.29 

  

14. It is the respondents’ case that it is not in the interests of justice 

to grant the applicant leave to appeal on the grounds relied upon, 

and that the appropriate remedy is to be found in public law. In 

any event, there is insufficient evidence before this Court to 

enable it to determine whether it is just and equitable that the 

second respondent be ordered to make any payments as prayed 

in the notice of motion. 

                                              

25
 Vol 4, page 314, para 28. 

26
 Vol 4, page 318, para 32; page 324, para 43. 

27
 Vol 4, page 323, para 41. 

28
 Vol 4, pages 324-325, para 44. 

29
 Vol 4, page 329, para 54. 
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15. It is trite that this court will grant leave to appeal only if the appeal 

raises a constitutional matter, and if it is in the interests of justice 

that leave to appeal be granted. 

 

16. This written argument deals with: 

 

16.1. the constitutional and legislative background to this 

application; 

16.2. the constitutional matters raised in this application; 

16.3. whether it is in the interests of justice that leave to appeal 

be granted, and  

16.4. the appropriate remedy.  

 

THE CONSTITUTIONAL AND LEGISLATIVE BACKGROUND TO 

THIS APPLICATION 

 

17. The Constitution30 establishes the right of everyone to a basic 

                                              

30
 The Constitution of the Republic of South Africa, 1996.  
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education.31 There, is, thus, a concomitant obligation on the State 

to ensure that the right to a basic education can be exercised by 

everyone. 

 

18. In this context, the South African Schools Act32 (“the Act”) 

requires the State to “fund public schools from public revenue on 

an equitable basis in order to ensure the proper exercise of the 

rights of learners to education and the redress of past inequalities 

in education provision.”33 The State is also required to provide to 

public schools an annual indication of funding to enable them to 

prepare their budget for the next financial year.34 

 

19. In contrast, independent schools may be established and 

maintained by anyone at their own cost.35 The MEC may grant a 

subsidy to a registered independent school that complies with 

                                              

31
 Section 29(1)(a).  

32
 Act 84 of 1996. 

33
 Section 34(1) of the Act. 

34
 Section 34(2) of the Act. There is no similar requirement applicable to independent schools. 

35
 Section 29(3) of the Constitution, Section 45 of the Act. 
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prescribed standards,36 from funds appropriated by the provincial 

legislature for that purpose. 

 

20. It is such a subsidy that was the subject of the application in the 

High Court, and on which the applicant seeks to found a 

contractual right. 

 

21. The Act also enjoins every Member of the Executive Council 

(“MEC”) responsible for Education in a province to ensure that 

there are enough school places for every child between the ages 

of seven and fifteen37 in that province to attend school on every 

school day.38 The MEC is, further, required to provide public 

schools from funds appropriate for the purpose by the provincial 

legislature,39 The Act aims, inter alia, “to provide for a uniform 

system for organisation, governance and funding of schools”,40 

                                              

36
 Section 48 of the Act. 

37
 Unless the child reaches the Grade 9 before turning fifteen, in which case the obligation ceases. Although 

the obligation is to provide a place for a child from the year he or she turns 7, the admission ages for 

Grades R and 1 are lower than 7. 

38
 Section 3. 

39
 Section 12(1). 

40
 The long title of the Act. 
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and acknowledges that  “this country requires a new national 

system for schools that will redress past injustices in educational 

provision, provide an education of progressively high quality for 

all learners…”41. 

  

22. The obligations and powers of the first respondent (the MEC) as 

set out above are also to be performed and carried out in a 

manner consistent with the provisions of the Public Finance 

Management Act (“PFMA”).42 

 

23. Relevant provisions of the PFMA include section 39, which 

obliges the second respondent, as accounting officer of the 

provincial department of education, to ensure that the 

department’s expenditure is in accordance with the budget vote 

of the department, and to take steps to prevent unauthorised 

expenditure.  

 

24. Similarly, section 63 requires the first respondent, as executive 

                                              

41
 The Preamble. 

42
 Act 1 of 1999. 
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authority of the provincial department of education, to perform his 

statutory functions within the limits of the funds authorised for the 

relevant vote. The first respondent’s statutory functions include 

the determination of subsidies to independent schools, as set out 

above. 

 

25. These requirements and obligations are recognised in regulation 

191 of the Amended National Norms and Standards for School 

Funding (2006), which regulation governs the manner in which 

both public and independent schools are funded by the State.43 

 

26. It is submitted that the relief sought by the applicant, whether it is 

founded in contract or public law, clearly affects these 

obligations, and the budgeting functions of provinces and 

provincial departments. In such circumstances, no decision in the 

applicant’s favour can appropriately be taken without proper 

consideration of all factors relevant to the reduction of the 

subsidy complained of by the applicant. 

                                              

43
 See Vol 2, page 152. 



 

 

 14 

  

27. The application for leave to appeal must therefore, it is submitted, 

be considered against the constitutional and legislative backdrop 

outlined above. 

 

A CONSTITUTIONAL ISSUE   

    

28. The applicant contends that this application raises the following 

constitutional issues: 

28.1. the right to a basic education; 

28.2. cultural and religious rights, and  

28.3. the need to infuse the law of contract with constitutional 

values. 

  

29. The respondents take the view that this matter does, in fact raise 

constitutional issues. However, there is a difference between the 

parties regarding what constitutional issues are properly raised. 

 

30. It is submitted that the constitutional issues that ought properly to 

be raised by this application are: 
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30.1. whether an administrative undertaking made in purported 

exercise of a statutory power gives rise to an enforceable 

contract; 

30.2. whether such an undertaking, in the circumstances of this 

case, gives rise to a legitimate expectation, and  

30.3. whether the appropriate remedy lies in the law of contract 

or in public law. 

  

31. If it is found that the appropriate remedy lies in the law of 

contract, a further constitutional question arises, which is the 

relevance of those of the respondents’ constitutional and 

statutory obligations that may compete with the purported 

contractual obligations. 

  

32. The question may also arise whether the undertaking, if it was an 

undertaking in the sense that it would ordinarily be enforceable, 

was not ultra vires. 

  

33. The respondents submit, also, that this case is not about the right 
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to basic education enshrined in section 29(1)(a) of the 

Constitution, save to the extent that it may divert resources from 

the State’s attempts to fulfil that right. The applicant’s case is, 

instead, related to the provision in section 29(4) of the 

Constitution that state subsidies for independent schools are not 

precluded. 

 

34. It is clear that, on any version, this case raises constitutional 

issues, and this court has the necessary jurisdiction to deal with 

it. 

 

35. It is well established that this Court will only deal with the case if it 

is in the interests of justice to do so. 

 

36. For purposes of these written submissions, we deal primarily with 

whether it is in the interests of justice that leave to appeal be 

granted to the applicants on the basis of the case it has pleaded, 

that is, on the contractual right founded on constitutional factors.  

 

37. We do not, therefore, deal with the questions of legitimate 
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expectation and procedural fairness, which may otherwise have 

arisen in this matter. If the Court requires submissions on those 

issues, which are not raised by the applicant, such submissions 

will, naturally, be made. 

 

THE INTERESTS OF JUSTICE 

 

38.  Questions relevant to a determination of whether it is in the 

interests of justice that leave to appeal be granted include the 

importance of the constitutional matter raised, the applicant’s 

prospects of success, whether the constitutional issue is being 

raised for the first time in this Court, and any other questions 

arising from the specific circumstances of the case.44 

  

The Importance of the Constitutional Matter Raised 

 

39. The question whether the appropriate remedy to enforce an 

undertaking made by an organ of state in a statutory context is a 

                                              

44
 See, for example, S v Marais 2011 (1) SA 502 (CC) at [9], and Everfresh Market Virginia (Pty) Ltd v 

Shoprite Checkers (Pty) Ltd  2012 (1) SA 256 (CC) at [20] and [50]. 
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contractual one is self-evidently an important one. 

  

40. Similarly, the “infusion” of the law of contract with constitutional 

values is equally important. 

 

41. However, it is submitted that these issues are not of sufficient 

importance in the circumstances of this case to contribute to a 

conclusion that it is in the interests of justice to hear the matter. 

 

42. The reason for this is that it is not clear on the papers, or in the 

judgment of the High Court, that sufficient elements of a contract 

exist to come to the conclusion that a contractual remedy would 

be available to the applicant.  

 

43. Despite the applicant’s assertion to the contrary,45 Koen J made 

no finding that the parties intended a contract to come into being. 

He merely assumed so in the applicant’s favour. Since he then 

came to the conclusion that there was no enforceable contract 

                                              

45
 Vol 4, page 311, para 23. 
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despite that assumption, it is reasonably to conclude that the 

assumption made by Koen J is obiter and that no reliance can be 

placed thereon. 

 

44. The applicants submissions based on this alleged finding, are, 

with respect, misplaced.  

 

45. In such circumstances, the question of whether a contractual 

remedy is available to a litigant in the position of the applicant 

ought not to attract the attention of this Court. 

 

46. Similarly, the question whether the law of contract should be 

developed in accordance with section 39 of the Constitution 

becomes irrelevant, as the first leg of the applicant’s argument, 

that both parties had animus contrahendi, falls away. It is 

submitted that there is no basis on the papers or in the judgment 

of Koen J to come to the conclusion that there was, in fact, 

animus contrahendi on the part of both alleged parties. 

 

47. Secondly, if the respondents did, in fact, act unlawfully in any 
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way, there is no dispute that a public law remedy would have 

been available to the applicant had it chosen to rely thereon.46 

 

48. In such circumstances, it is submitted that the question of 

developing the law of contract in accordance with Constitutional 

principles is not an important one in this case, and does not 

support a conclusion that the grant of leave to appeal is in the 

interests of justice. 

 

49. The applicant also raises the question of the right to basic 

education. With respect, the right to basic education is not at 

issue. The applicant has not shown that the first respondent does 

not fulfil his obligations regarding basic education as set out in 

the Act. These obligations relate only to public schools, as set out 

earlier in these submissions. 

 

50. Nor is it appropriate for the applicant to rely on the first 

                                              

46
 See, for example, the replying affidavit, Vol 3, page 169, para 17. See also Steenkamp NO v Provincial 

Tender Board, Eastern Cape 2007 (3) SA 121 (CC); 2007 (3) BCLR 300 (CC) at [29]. The minority 

judgment of Sachs J at [99] is also persuasive in this regard. 
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respondent’s failure to tender evidence in this regard. Had the 

applicant chosen to pursue a public law remedy, it could have 

called for the record, which no doubt would have contained all the 

relevant information. It would also have been open to the 

applicant to request that evidence from the first respondent, 

extra-curially, before instituting proceedings. It did not attempt to 

do so. 

 

51. As we contended earlier in these submissions, the only part of 

section 29 of the Constitution that is pertinent to the case as 

pleaded by the applicant is the power of the State to grant 

subsidies to independent schools. This is not a right, either in 

terms of the Constitution or the Act, and the applicant has 

conceded as much. 

 

52. The contention is, therefore, not as important in the context of 

this case as to militate that this Court should hear the matter. 

 

53. It is submitted, further, that the right of children in public schools 

to basic education may be compromised should budgetary 
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changes be ordered by the Court, but this question only arises if 

leave to appeal is granted, and therefore weighs against the 

grant of leave to appeal. This is particularly the case as the 

question was not fully ventilated in the Court below. 

 

 

The applicant’s prospects of success 

  

54.  For the reasons already outlined in the previous section, it is 

submitted that, in any event, the applicant has little or no 

prospects of success in the case it seeks to have heard in this 

Court. 

 

55.  There is no basis on which to assume that the first and/ or 

second respondent acted with animus contrahendi when the 

notice of 22 September 2008 was sent to independent schools. 

 

56. The deponent to the founding affidavit states that he is advised 

that an independent school has a right to claim a subsidy where a 

Department has promised to pay it. This advice appears to have 
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been based on the judgment of this Court in the Ed-U-College 

case.47 

 

57. It is submitted that, in determining whether the undertaking made 

in the 22 September 2008 notice is legally enforceable, all that 

Ed-U-College establishes is that where an undertaking or 

promise has been made the applicants may then “be afforded a 

hearing should subsidies have to be reduced because the 

legislature has reduced the amount allocated for distribution”.48 It 

does not establish a right to claim payment based purely on the 

undertaking. 

 

58. It is relevant that Ed-U-College also acknowledges that, in 

determining whether a case has been made out in the first place 

that a litigant is owed money by the government, the 

government’s ability to pay and budgetary allocations may be 

                                              

47
 Permanent secretary, Department of Education and Welfare, Eastern Cape, and Another v Ed-U-College 

(PE) (Section 21) (Inc) 2001 (2) SA 1 (CC) at [22]. 

48
 At [22] 
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relevant factors.49 Significantly, the Ed-U-College case was 

referred back to the High Court for full ventilation of the relevant 

facts.  

 

59. Nowhere in Ed-U-College is it contemplated that an undertaking 

to pay given by the State in circumstances such as these gives 

rise to a contractual relationship and a private law or common law 

remedy.  

 

60. It is submitted also that the papers also do not disclose sufficient 

basis on which to conclude that there was either a binding 

contract, or a binding undertaking which entitled the applicant to 

substantive relief.  

 

61. In fact, the notice merely served as a guideline to independent 

schools. There is no contention that it was an offer which the 

schools were called upon to accept, nor is there any contention 

that the schools had any right to negotiate the terms of the 

                                              

49
 Ed-U-College at [23] 
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alleged contract. The defining factors of a contract are, simply, 

not present, even without the uncertainty brought by the word 

“approximate”. 

 

62. Finally, it is established law that “a public authority cannot enter 

into a contract which is wholly incompatible with the discretion 

conferred upon it”.50 A contract, which purports to bind the first 

respondent in a manner that conflicts with his obligations to 

public schools in the province and with his discretion to grant 

subsidies only out of the budget vote appropriated for that 

purpose, would be incompatible with the law and unenforceable. 

We submit that a contract as contended by the applicant would 

constitute just such a contract. 

 

63. The alleged duty of the High Court to protect minors, and to 

enforce a contract in favour of those minors, does not, in these 

circumstances, arise.  

 

                                              

50
 President of the Republic of South Africa v South African Rugby Football Union 2000 (1) SA 1 at [198] 
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64. It is submitted that the applicant has little or no prospects of 

success in its case, and that, for that reason alone, it is not in the 

interests of justice that leave be granted. 

 

Other relevant issues 

  

65.  There is another question that is raised in relation to the Bill of 

Rights, although not in so many words. This is the applicant’s 

reliance on the alleged fact that the affected scholars were 

minors and the High Court is the upper guardian of all minors.51 

 

66. Although the applicant has not adduced any evidence to show 

that all the affected scholars were minors, it is reasonable to 

assume the majority of them were minors, and therefore, 

children. This raises the question of the best interests of the child, 

in section 28(2) of the Constitution. 

 

67. The applicant has not made any factual submissions regarding 

                                              

51
 Vol 4, page 314, para 28. 
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what the best interests of the children concerned are. Whether 

payment by the State of the disputed amounts is in the best 

interests of all the affected children, both those who attend 

schools who are members of the applicant and those who attend 

public schools, has not been canvassed before any court. It 

would, therefore, inappropriate for the court to make any order in 

the applicant’s favour in the absence of such factual submissions. 

 

68. The submissions in the paragraph above apply equally to the 

duty of the High Court to protect minors. This duty applies to all 

minors, not just those attending schools represented by the 

applicant, and there is insufficient evidence before the High Court 

for it to make any decision purporting to protect a nebulous 

category of minors. 

 

69. It must also be pointed out that the question of developing the 

common law as alluded to in the Everfresh judgment of this Court 

does not appear in the papers before the High Court, nor was this 

issue argued before it.  This Court has consistently declined to 

hear cases involving the common law where the High Court has 
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not had the opportunity of expressing itself on that issue.52 This 

Court would in effect be hearing that question as a court of first 

instance, and it is submitted that there is no basis for such an 

extraordinary step. 

 

70. A further relevant factor is that the applicant seeks relief that will 

have wide-ranging consequences not only for all organs of state 

engaged in administering services, particularly education, but 

also for commercial entities, should judicial meaning be given to 

the word “approximate”, and a contract found to exist between 

the parties on that basis. 

 

71. It is submitted that if the inadequacies of the pleadings, the 

evidence before the Court, and the indications that all the issues 

were not fully ventilated before the High Court are taken into 

account, this case is not one on which a determination with such 

broad-ranging consequences ought to be made. 

 

                                              

52
 The Everfresh judgment in this Court, above, at [52]. 



 

 

 29 

72. In these circumstances, it is submitted that it is not in the 

interests of justice for this Court to grant leave to appeal in this 

matter. 

 

Appropriate remedy 

 

73. It is ordinarily the case that an applicant is bound by its pleadings 

in the case that it seeks to make out.53 However, as this is not 

ordinary commercial litigation but litigation that has some 

repercussions for the education system in this country, 

considerations of justice and equity behove the respondents to 

bring to the Court’s attention the possibility of the applicant’s 

success in the public law remedy.  

  

74. We stand by our submission that there is insufficient ventilation of 

the issue for the Court to make any finding regarding whether the 

respondent’s conduct gave rise to a legitimate expectation, and, if 

so, what the appropriate remedy would be. 

                                              

53
 Everfresh above at [52]. Also, Prince v President, Cape Law Society and Others 2001 (2) SA 388 (CC) at 

[22], quoted in Everfresh at [51]. 
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75. However, if the Court wishes that those questions be dealt with, it 

is submitted that it would be appropriate either to refer the matter 

back to the High Court for those questions to be ventilated, or to 

call for comprehensive factual submissions in this Court. On the 

papers as they stand, no determination on those questions can 

be made. 

 

CONCLUSION 

76.  It is submitted that it is not the interests of justice that leave to 

appeal is granted to the applicant. 

  

77. It is submitted that applicant has not made out the case that it 

seeks to plead, and that the applicant merely suffers the 

consequences of the choice it has made in this regard. 

 

78. It is further submitted that, should the Court be inclined to hear 

the merits of the appeal, it is appropriate that further evidence be 

called for so that all the relevant issues can be ventilated. 

 



 

 

 31 

 

 

RJA CALLUM SC 

S YACOOB 

Chambers 

Durban and Sandton 

26 September 2012 


