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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is not 

binding on the Constitutional Court or any member of the Court. 

 

On Thursday 22 November at 10h00, the Constitutional Court will hear an application for leave 

to appeal against a decision of the KwaZulu-Natal High Court, Pietermaritzburg (High Court), 

concerning the question of whether a notice issued by the provincial Department of Education 

regarding subsidies to independent schools was binding on it. 

 

On 22 September 2008, the KwaZulu-Natal Department of Education (Department) issued a 

notice (2008 notice) to independent schools in the province setting out “approximate” funding 

levels for 2009/10.  Seven months later, on 5 May 2009, after the start of the school year, the 

Department issued a circular indicating that due to budgetary constraints, the schools should 

“expect a cut not exceeding 30% in [the] current subsidy allocation for the financial year 

2009/10.” 

 

The subsidies eventually paid to independent schools for 2009/10 varied, but were, on average, 

30% less than those in the 2008 notice. 

 

In November 2010, the applicants, an association of independent schools, launched proceedings 

in the High Court against the provincial and national education departments seeking to enforce 

the full amounts listed in the 2008 notice.  The basis of the claim was that the notice creates a 

contractual obligation on the Department to pay the schools the amounts set out therein.  The 

High Court dismissed the application, holding that the word “approximate” could not be given a 

fixed meaning and that to do so would amount to creating a contract for the parties.  Leave to 

appeal to the Supreme Court of Appeal was refused.  

 



In the Constitutional Court, the applicant contends that by sending out the notice the respondents 

acted with the intention to enter into a binding contract.  It submits that courts regularly give 

definition to imprecise terms, and that this case is no different.  Further, taking into account the 

past practice of the Department of awarding precisely the amount mentioned in the notice, 

despite the use of the word “approximately” because the applicant schools had to be able to 

budget, the applicant argues that the Court should order the Department to pay the amounts set 

out in the 2008 notice. 

 

The respondents argue that this is not a case involving a contract.  The 2008 notice, they submit, 

was merely a guideline to schools, issued in terms of its statutory obligations.  It was not a 

contractual offer, and the basic elements of a contract are thus not present.  They submit that 

while there may be a claim in public law rather than in the private law of contract, this has not 

been properly explored in the evidence in the High Court or this Court.  It would, therefore, be 

inappropriate for this Court to determine the question. 

 

The Centre for Child Law (CCL) was admitted as a friend of the court (amicus curiae).  It 

submits that children’s right to basic education is threatened by a decision to reduce subsidies, 

and that the 2008 notice created an enforceable legitimate expectation that the amounts promised 

would not be substantially reduced after the schools had already budgeted.  The CCL also 

submits that the facts giving rise to, and the basic elements of, a legitimate expectation have been 

sufficiently set out.  Hence the Court is in a position to decide this question and to grant relief in 

public law. 

 


