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Case No: _______    
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DEPARTMENT OF EDUCATION, KWAZULU-NATAL 
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FOUNDING AFFIDAVIT 

 

 

 

I, the undersigned,  

 

EBRAHIM ANSUR,  

 

do hereby make oath and say: 
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1. 

 

I am an adult male, a school principal, and I reside in Durban. 

 

 

2. 

 

I am the chairman of Applicant.   

 

 

3. 

 

I am duly authorised to bring this application and to depose to this affidavit on 

Applicant’s behalf.       

 

 

4. 

 

The facts deposed to in this affidavit fall within my personal knowledge, save 

where the context indicates otherwise, and are correct.   
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5. 

 

Where I make legal submissions, I do so having been duly advised.   

 

 

PARTIES 

 

6. 

 

The Applicant is KWAZULU-NATAL JOINT LIAISON COMMITTEE, an 

association of independent schools, not for gain, which has its address, for the 

purposes of this application, as the address of its attorneys cited in the notice of 

motion. 

 

 

7. 

 

A copy of the JLC’s constitution is annexed hereto marked “A”. 

 

(a) It must be emphasised that the Applicants members are all impoverished 

institutions.  I have been involved in education for over 40 years and I am 

aware that historically the suggestion of a private or independent school 

carries with it the imputation of elitism. 
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(b) That is not true as the vast majority of independent schools are 

impoverished but run for one or other reason.  This is often based on 

religion. 

 

(c) The Applicant’s members are a cross section of the South African 

community and range from Roman Catholic schools to Muslim schools. 

 

(d) The un-contradicted evidence was that the schools depend, for their 

survival, upon State subsidies.  One example put up in the papers was a 

mission school of over 1000 black children in a rural area, who depend 

upon their funds for a daily meal leaving aside the question of basic 

education.   

 

It is important that I make these points in order to contextualise this application. 

 

 

8. 

 

The First Respondent is THE MEMBER OF THE EXECUTIVE COUNCIL, 

DEPARTMENT OF EDUCATION, KWAZULU-NATAL, sued in his 

representative capacity, and who has his offices at 247 Burger Street, 

Pietermaritzburg.   

 

 



Page 5 of 31 
 

 

9. 

 

The Second Respondent is THE PROVINCIAL HEAD OF DEPARTMENT, 

DEPARTMENT OF EDUCATION, KWAZULU-NATAL, sued in his 

representative capacity, who has its offices at 247 Burger Street, 

Pietermaritzburg.  

 

 

10. 

 

The Third Respondent is THE MINISTER OF EDUCATION, sued in                

her representative capacity, with her offices at Sol Plaatje House,                  

222 Struben Street, Pretoria.  

 

 

11. 

 

All Respondents are represented by the State Attorney. 
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RELIEF SOUGHT 

 

12. 

 

The Applicant brings this application seeking Leave to Appeal to this Court from 

a judgment and order of Judge Koen of the KwaZulu-Natal High Court, 

Pietermaritzburg. 

 

 

13. 

 

The judgment and order of Judge Koen was delivered on 4 October 2011.  A 

copy of the judgment and order is annexed hereto marked “B”.  

 

 

14. 

 

On 21 February 2012, Judge Koen heard an application for Leave to Appeal 

brought at the instance of the Applicant, a copy of which application for Leave to 

Appeal is annexed hereto marked “C’’. In an ex tempore judgment on the same 

day, Judge Koen refused Leave to Appeal.  A copy of that Order is annexed 

hereto marked “D1” and a copy of the judgment is annexed hereto marked “D2”. 
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BRIEF BACKGROUND 

 

15. 

 

The Applicant sought semi-urgent relief in terms of which the Second 

Respondent was ordered to pay to independent schools the full extent of the 

subsidies that that department promised to pay those schools but, to date, has 

failed to pay.  The matter was urgent because, absent payment of the 

subsidies, some of the independent schools that are members of the Applicant 

would be forced to close owing to a lack of funds. Further, all of the schools had 

budgeted and planned based on the subsidies promised and would face 

material budget shortfalls if the full subsidies (as promised) were not paid. 

 

 

16. 

 

The semi-urgent application was heard on 10 December 2010 before His 

Lordship Mr Justice Seegobin.  Judge Seegobin ruled that the matter was not 

urgent and struck the matter from the roll.  

 

 

17. 

 

The matter was then enrolled in the ordinary course before Judge Koen. 
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18. 

 

Importantly, the promise to pay appears in the letter, from the second 

Respondent, which is annexure “E” to the Applicant’s founding affidavit.  The 

second Respondent promised to pay subsidies that were “approximate” to the 

amount indicated in that letter. What was paid was 70% of the amounts 

indicated as aforesaid and the Applicants contend that, on any basis, this was 

certainly not an “approximate” payment. There has not been any dispute that 

there was a promise to pay. The dispute centres largely on the word 

“approximate”. The Applicant contends that the Court a quo was at large to 

decide that 70% did not constitute payment of an amount approximate to that 

promised.  The Court ought to have ordered the second respondent to pay the 

whole amount or fix a percentage (of the indicated amount) as approximate.  

 

The respondents effectively contended that they had performed under the 

contract by paying the 70% aforesaid. 
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GROUNDS UPON WHICH THE APPLICANT RELIES FOR LEAVE TO 

APPEAL 

 

19. 

 

As aforesaid, the Judgment of His Lordship Mr Justice Koen is annexed hereto 

marked “B”. 

 

 

20. 

 

The principal findings of Judge Koen were that, as held: 

 

(a) at paragraph 9 of the judgment, the parties had acted animo contrahendi; 

 

(b) at paragraphs 19 and 20 of the judgment, that an approximate percentage 

could not be fixed because this meant that one percent less than the 

amount fixed was not approximate and accordingly that, as held at 

paragraph 22, to fix a percentage would be to add to the meaning of the 

word approximate; 

 

(c) at paragraph 22, that the fixing of a percentage would be arbitrary and 

would amount to the Court making a contract for the parties. 
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21. 

 

It is respectfully submitted that the necessary starting point is the finding by His 

Lordship that the parties acted with an intention to contract (as explained more 

fully below). Once that is established, it is submitted that the Court ought to 

have endeavoured to uphold and enforce the contract, and this carried with it 

the need to give judicial meaning to the use of the phrase “approximate” (which 

His Lordship declined to do).  

 

 

22. 

 

The Applicant thus commences with the role of a Court, in the realm of contract, 

once it is established that the parties intended to contract and, thereafter, with 

the approach that it is submitted ought to have been taken (or that this Court 

might reasonably take) in regard to the definition or meaning of the phrase 

“approximate” in the subsidy letter sent to the Applicant’s member schools. 
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EFFECT OF FINDING THAT PARTIES ACTED ANIMO CONTRAHENDI 

 

23. 

 

The Learned Judge held, at paragraph 9 of the judgment, that the parties 

indeed acted animo contrahendi. It is accordingly respectfully submitted that the 

Learned Judge ought to have leaned in favour of upholding the contract and 

another Court might readily do so, for the reasons that follow. 

 

 

24. 

 

Firstly, where the parties intended to contract, to be bound and to perform in full 

the Court ought to help the parties to achieve that end. In Hoffmann and 

Carvalho –v- Minister of Agriculture 1947 (2) SA 855 (T) at 860, the Court 

said the following:- 

 

“Where parties intend to conclude a contract, think they have 

concluded a contract, and proceed to act as if the contract were 

binding and complete, I think the Court ought rather to try to help the 

parties towards what they both intended rather than obstruct them by 

legal subtleties and assist one of the parties to escape the 

consequences of all that he has done and all that he has intended.” 
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25. 

 

Secondly, it was common cause that the Second Respondent had performed in 

part in that part of the promised subsidies had been paid. It has been held that 

Courts will and should be slow to declare a contract void for vagueness where 

there has been part performance. It was said in De Beer –v- Keyser and 

Others 2002 (1) SA 827 (SCA) at 835C-H:- 

 

“A court will be even more reluctant to hold that a clause in an 

agreement is void for uncertainty where the agreement is no longer 

executory but has been partly performed (Lewison The Interpretation 

of Contracts para 7.12; Sudbrook Trading Estate Ltd –v- Eggleton 

and Others [1983] 1 AC 444 (HL) at 484E-485A). 

 

… 

 

Where the subject of a franchise agreement which is to endure for 

many years is a method of doing business, as it is in the present 

case, the parties will often intend that its content might vary from time 

to time to account for changed circumstances, for business methods 

must necessarily be adapted and altered if the business is to remain 

competitive.  The parties to such an agreement will be constrained in 

those circumstances to express their respective obligations, and 
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particularly those of the franchisor, in relatively broad and flexible 

terms if they wish to achieve the result that both of them intend.  In 

such circumstances one cannot expect the specific content of those 

obligations to be spelt out in advance but that does not mean that 

such an agreement is too vague to be enforced:  the validity of an 

agreement does not depend on whether the obligations have been 

described with such linguistic precision that their ambit is 

ascertainable solely by reference to the language in which they are 

couched – it suffices that their ambit is capable of being identified by 

recourse to admissible extrinsic evidence.” 

 

 

26. 

 

That dictum aforesaid strongly militates against the Court finding that annexure 

“E” to the Founding Affidavit is unenforceable because it is void for vagueness, 

given that on Respondents’ own version they have (partly) performed pursuant 

to annexure “E”. 

 

 

27. 

 

Thirdly, the right to education is a fundamental human right enshrined in the Bill 

of Rights. It is submitted that Courts should look to enforce contracts that give 

effect to such rights (as the contract in this matter would have done). It is not 
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genuinely disputed that the failure to pay the promised subsidy has caused 

major difficulties for various schools (loss of staff, declining facilities) and 

schools might well have to close. The obligation on the Courts in this regard 

was expressed by Langa J in S v Williams and Others 1995 (3) SA 632 (CC) 

at 635G as follows: 

 

“Courts do have a role to play in the promotion and development of a 

new culture "founded on the recognition of human rights", in 

particular with regard to those rights which are enshrined in the 

Constitution. It is a role which demands that a court should be 

particularly sensitive to the impact which the exercise of judicial 

functions may have on the rights of individuals who appear before 

them. . . . One of the implications of the new order is that old rules 

and practices can no longer be taken for granted; they must be 

subjected to constant reassessment to bring them into line with the 

provisions of the Constitution.” 

 

 

28. 

 

Fourthly, those affected were minors and the High Court is the upper guardian 

of all minors. If there is any doubt, it is submitted a Court should sway toward 

enforcing a contract when doing so would protect minors and would do nothing 

more than oblige the State to fulfil its obligation to those minors. 
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THE MEANING OF APPROXIMATE 

 

29. 

 

With respect, the Learned Judge erred in holding, as he did at paragraphs 19 

and 20 of the Judgment, that an approximate percentage could not be fixed 

because this meant that one percent less than the amount fixed was not 

approximate and accordingly that, as held at paragraph 22, to fix a percentage 

would be to add to the meaning of the word approximate. With respect, this 

would not have been to add to the meaning of approximate but merely to define 

approximate in the contractual context and given practical expression to the 

contract. Courts regularly fix a line in the sand – for example, a Court might 

decide that it was reasonable to give a party ten days’ notice to perform a 

contract. It would then follow that nine days’ notice was insufficient. This is the 

necessary outcome of fixing any time of amount. Similarly, if general damages 

of R300 000.00 are awarded it follows that damages of R299 999.99 are, by 

implication, to be regarded as insufficient. 

 

 

30. 

 

It seems that the Learned Judge was concerned about ambiguity.  Ambiguity 

can arise both from the word or words used as well as from the context in which 
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the word or words are used.  The following was said in Grand Central Airport 

(Pty) Ltd –v- AIG South Africa Limited 2004 (5) SA 284 (W) at 289A-E:- 

 

“So far as ambiguity is concerned this can arise in one of two ways: 

from the words themselves construed in the context of the policy as a 

whole, or even if the words used are simple and unambiguous, when 

the words in their literal sense are applied to the facts or situations to 

which the policy is directed.  This form of ambiguity was referred to in 

Lehmbecker’s Earthmoving and Excavators (Pty) Ltd –v- 

Incorporated General Insurances Limited 1984 (3) SA 513 (A) at 

520I-521A, where Miller JA observed:  

 

‘But it not infrequently happens that the parties use simple 

words, in themselves unambiguous, but which cannot readily or 

reasonably be applied in their literal sense to all the situations 

to which their agreement was directed.  In such cases an 

element of ambiguity arises from the fact that ‘an absolutely 

literal interpretation’ may be wholly or substantially 

impracticable, or productive of startling results which could 

hardly have been intended.  (See MacGillivary and Parkington 

(ibid para 1040 at 437-8).)  ‘Therefore’, say the learned authors, 

‘some gloss on the words becomes essential and their surface 

plainness is seen to be illusory’. 
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Where ambiguity arises in either of the senses described above the 

following secondary rules come into play.  The court will incline 

towards upholding the policy and against producing a forfeiture.  The 

contra proferentum rule will be applied in terms of which ambiguous 

clauses must be construed against the insurer who drafted them.” 

 

 

31. 

 

In light of the above dictum, there is no merit in the Respondents contention that 

there is no uncertainty or ambiguity with the use of the word “approximate”, that 

the word must be given its plain meaning and when that plain meaning is given 

annexure “E” is rendered unenforceable because it is rendered void for 

vagueness.  It is clear that even if the word “approximate” is not ambiguous, it 

can be ambiguous if it gives rise to startling results or where its plain meaning is 

wholly or substantially impracticable when read in the context of the document.  

In such circumstances, some gloss on the word “approximate” becomes 

essential and its surface plainness must be seen to be illusory. 
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32. 

 

It is submitted that the Court was at large to give a judicial meaning to the use 

of the word “approximate”, as used in annexure “E”, regard being had to the 

facts and circumstances of the matter. By declining to give the word 

“approximate” some meaning, the Court simply assisted the Respondents to 

escape the consequences of what was intended.   

 

 

33. 

 

Giving such meaning to the word “approximate” is clearly not a case of the 

Court making a contract for the parties.  That contract is there and has been 

acted upon.  The Court is simply being asked to determine whether or not it has 

performed in full. 

 

 

34. 

 

In C T P Limited –v- Argus Holdings Limited 1995 (4) SA 774 (A) at 787E-G, 

the Court said the following:- 
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“Viewed in vacuo the precise line between the concepts of ‘regional’ 

and ‘local’ is doubtless difficult to define.  But does that make the 

restrain clauses void for vagueness?  Three points need to be made.  

One, the words in the contract must not be interpreted in the abstract 

and out of context (cf Swart en ‘n Ander –v- Cape Fabrix (Pty) Ltd 

1979 (1) SA 195 (A) at 202C).  Two, a restraint which in general 

terms may be unduly wide or imprecise can be trimmed to fit the 

common understanding and perceptions of the parties in the light of 

the circumstances prevailing at the time of its enforcement (cf Magna 

Alloys and Research SA (Pty) Ltd –v- Ellis 1984 (4) SA 874 (A) at 

896A-E, 898D).  Three, a conclusion of invalidity will only be reached 

as a last resort (cf Haviland Estates (Pty) Ltd and Another –v- 

McMaster 1969 (2) SA 312 (A) at 337H; Lewis –v- Oneanate (Pty) 

Ltd and Another 1992 (4) SA 811 (A) at 819E-J).” 

 

 

35. 

 

The use of the word “approximate” in the present context, whilst it may be 

difficult to define, does not render the agreement void for vagueness regard 

being had to the authority above.  Furthermore, it should not be read in abstract 

and out of context but against, inter alia, the perceptions of the parties, including 

the Applicant’s perception that for a number of years when the Respondents 
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used the word “approximate” they paid exactly the amount indicated, save that if 

the number of learners changed the amount would be different because the 

amount indicated was per learner.   

 

 

36. 

 

The following averments were made in the affidavits by the applicant and were 

not challenged by the Respondent:- 

 

(a) Moreover, as stated above, in the past the subsidies paid by the 

Department have been very close, if not identical, to those indicated in the 

notices in the year before the subsidies were paid.  This is evident from 

the figures in annexure “G” for 2008.  Unfortunately I have not been able 

to source information for 2007 but, to the best of my knowledge, the 

schools were paid what they were told they would be paid. 

 

(b) Applicant’s member schools were paid what they were promised.  It is 

evident from annexure “G” to the founding affidavit that the schools were 

paid the precise amounts that had been promised.  There were 

occasionally discrepancies when there was uncertainty regarding the 

number of pupils but the per capita amounts were always identical to what 

were promised in the letters from the Department. 
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I annex hereto a copy of the annexure “G” referred to above marked “F” for the 

purposes of this application. 

 

 

37. 

 

Our Courts have found guidance in the leading English case of Hillas and Co 

Limited –v- Arcos Limited (1932) 147 LT 503 (HL).  In that matter the Court 

said the following at 514:- 

 

“Business men often record the most important agreements in crude 

and summary fashion; modes of expression sufficient and clear to 

them in the course of their business may appear to those unfamiliar 

with the business far from complete or precise.  It is accordingly the 

duty of the court to construe such documents fairly and broadly, 

without being too astute or subtle in finding defects; but, on the 

contrary, the court should seek to apply the old maxim of English law, 

verba ita sunt intelligenda ut res magis valeat quam pereat.” 
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38. 

 

In accordance with that principle it was held in Fluxman –v- Brittain 1941 AD 

273 that the condition that the plaintiff would be entitled to draw moderate 

amounts from a business was not void for vagueness.  This on the basis that 

although it might not be easy to determine what a moderate amount at a 

particular time was, such determination would be possible on evidence of the 

various relevant facts.   

 

 

39. 

 

In Cone Textiles (Pvt) Ltd –v- Tribal Trust Land Development Corporation 

Limited 1979 (2) SA 1051 (RA), a clause requiring the lessee to pay the rates 

and charges on the property was found to be sufficiently certain subject to the 

limitation of reasonableness.   

 

 

40. 

 

In the matter of De Beer cited earlier, the Court said at 834:- 

 

“An agreement that is expressed in words that are capable of various 

meanings when they are viewed in isolation is not for that reason 
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alone too vague to be enforced.  The proper meaning of words that 

might at first sight appear to be ambiguous, or ill-defined, or 

otherwise vague, might often emerge when the words are seen in 

their context, or against the background to the transaction, or where 

they are linked by admissible evidence to the circumstances in which 

they were intended to apply.” 

 

 

41. 

 

In Levenstein –v- Levenstein 1955 (3) SA 615 (SR) the Court was prepared to 

hold, at 619B, that a possibly vague word had acquired precision by the acts of 

the parties. Given this dicta, His Lordship ought to have considered the prior 

conduct of the parties. With respect, the Learned Judge erred in refraining to 

take into account the history of conduct in relation to payment of subsidies 

(paragraphs 15 – 17) as this necessarily gave insight into the expectations and 

perceptions of the parties to the contract which, in turn, could and should have 

helped the court to trim the meaning of the word “approximate” to the unique 

contractual context. 
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42. 

 

It has also been held by this Court that clauses which visit a discretion on one of 

the parties have to be exercised arbitrio boni viri, that is reasonably.  In this 

regard see ABSA Bank Limited –v- Lombard 2005 (5) SA 350 (SCA) at 

353C. This has relevance to the meaning of “approximate” because, to the 

extent that the Respondents enjoyed any discretion with regard to what subsidy 

to pay, they had to act reasonably in exercising that discretion. 

 

 

43. 

 

It is submitted there is no impediment to the Court giving meaning to the word 

“approximate”. What the law has a difficulty with is where an entire discretion of 

fixing an amount is given to one of the parties.  (See in this regard Stead –v- 

Conradie 1995 (2) SA 111 (A) and Kriel –v- Hochstetter House (Edms) Bpk 

1988 (1) SA 220 (T)). 

 

 

44. 

 

In the circumstances, it is submitted that not only did the Court have the 

authority to “trim” the word “approximate” (bearing in mind that it means nearly 

exact) having regard to the circumstances, perceptions and expectations of the 



Page 25 of 31 
 

parties, but that in deciding what must be paid to the Applicant the Respondents 

were required in law to act as an arbitrium boni viri or reasonable person.  In 

other words the Respondents do not have an untrammelled discretion to simply 

pay what they consider appropriate regard being had to the fact that they 

furnished annexure “E” in September 2008 intending that it be relied upon by 

the Applicant in preparing its budget or budgets for the 2009/2010 year.  On any 

interpretation, a payment of 70% of that indicated on annexure “E” simply 

cannot be regarded as the payment of a reasonable person given the history of 

the relationship between the parties. 

 

 

45. 

 

Accordingly, and with respect, the Learned Judge erred in holding, as he did at 

paragraph 22 that the fixing of a percentage would be arbitrary and would 

amount to the Court making a contract for the parties. The fact of the matter is 

that a contract had already been made and performance had taken place, in 

part. Fixing a percentage would have been the opposite of arbitrary, especially if 

informed by the plain meaning of the word “approximate” suitable adapted to 

the unique contractual setting to add the necessary contextual gloss. The Court 

is simply being asked to determine whether or not the contract has been 

properly and correctly acted upon. 
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46. 

 

The Learned Judge thus erred in effectively allowing the Respondents to use 

legal subtleties to assist the respondents to escape the consequences of all that 

they has done and all that they had intended. 

 

 

47. 

 

Further, the Learned Judge erred in placing undue reliance on the dicta in 

Namibian Minerals Corporation at paragraph 25 of the Judgment. The 

Learned Judge emphasised in his judgment that a Court cannot decide what a 

reasonable agreement would be but the Learned Judge was not asked by the 

Applicants to decide what a reasonable agreement would be. 

 

OTHER 

 

48. 

 

To the extent that there is a concern about the affordability of the subsidies, the 

case of Permanent Secretary, Education and Welfare, EC, -v- Ed-U-College 

(PE) 2001 (2) SA 1 (CC) at Para 23 is directly relevant: 
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“One final argument made by the Applicants requires consideration.  

They argued that, because the Department of Education had spent 

the full amount of R8’450’000.00 allocated to independent schools as 

estimated in the White Book and approved in the legislature’s 

budgetary process, it would not be competent for the High Court or 

this Court to make an order sounding in money against the 

Applicants.  This argument holds no water.  If a court concludes that 

the government owes money to a litigant, the fact that the 

government has not budgeted for such a payment cannot deprive the 

court of the power to make an appropriate order.  Nor will it excuse 

the government from an obligation to pay.” 

 

 

49. 

 

The Respondents raised a rather curious argument on the papers. 

 

 

50. 

 

The Respondent conceded that it would cost the State about 20 times as much 

to educate all the applicant’s learners in State schools as opposed to 

subsidising them in independent schools.  In the same breath they said that 

they did not have the money to pay the full amount indicated and went on to say 

that if the Applicant’s schools closed, they would accommodate all the learners 

in the Applicant’s schools in State schools. 
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51. 

 

The absurdity and contradiction in that is self-evident.  If the Respondent does 

not have the money to pay the promised amount, where will it find 20 times as 

much which is what it will costs it to accommodate Applicant’s learners in the 

State schools. 

 

 

APPLICATION FOR LEAVE TO APPEAL TO SUPREME COURT OF APPEAL 

 

52. 

 

Following on the refusal of the Court of first instance to grant leave to appeal to 

the Supreme Court of Appeal, Applicant sought leave to appeal from the 

President of the Supreme Court of Appeal.  This application was not opposed.  

Notwithstanding, the Supreme Court of Appeal dismissed Applicant’s 

application.  Annexed hereto marked “G” is the order from the Supreme Court of 

Appeal dated 7 June 2012 in confirmation thereof.   
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CONSTITUTIONAL ISSUES 

 

53. 

 

There can be no doubt that this application raises constitutional issues, more 

particularly those concerning the right to a basic education and those relating to 

cultural and religious rights. 

 

 

54. 

 

Quite apart from the contentions raised by the Applicant above, the Applicant 

also respectfully refers this Court to paragraphs 71 and 72 of its Judgment in 

the matter of Everfresh –v- Shoprite Checkers [2011] ZACC 38 where this 

Court has held that it is highly desirable and in fact necessary to infuse the law 

of contract with constitutional values, including the values of ubuntu which 

emphasises the communal nature of society and carries in it the idea of 

humaneness, social justice and fairness and envelopes the key values of group 

solidarity, compassion, respect, human dignity, conformity to basic norms and 

collective unity.  Furthermore, that contracting parties certainly need to relate to 

each other in good faith.  
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COSTS 

 

55. 

 

While the Applicant concedes that the issue of costs fell within the discretion of 

the Learned Judge in the Court of first instance, it is respectfully submitted that 

the award of costs to the Respondents constituted a misdirection in the exercise 

of that discretion because and the Learned Judge ought to have made no order 

as to costs in that: 

 

(a) the Applicant is a voluntary association of independent schools; 

 

(b) the Applicant was clearly litigating in the public interest (even if in the 

narrow sense) and the Constitutional Court has recognised the importance 

of such litigation and the adverse effect that costs awards can have in 

stifling such litigation; 

 

 Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) 

SA 232 (CC) 

 

(c) it was alleged and never seriously disputed that the Applicant’s member 

schools are impoverished; 
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(d) it was alleged and never disputed that the Applicant’s legal team had 

discounted their usual rates by 50%; 

 

(e) the impact of the costs award on the Applicant (and, accordingly, its 

member schools) would be significant whereas there would be no material 

impact on the respondents if they were not awarded costs. 

 

 

CONCLUSION 

 

56. 

 

In the circumstances, the Applicant respectfully submits that Leave to Appeal 

should be granted. 

 

 

WHEREFORE the Applicant prays that it may please this Honourable Court to 

grant an order in terms of the Notice of Application prefixed hereto. 

 

 

_____________________ 
    DEPONENT 

I certify that the deponent has acknowledged that he knows and understands 
the contents of this affidavit, which was signed and sworn before me at Durban 
on this ______ day of _______________ 2012, the deponent having complied 
with the regulations contained in Government Notice No. R1258 dated 21st

 

 July 
1972 (as amended). 

      _________________________ 
         COMMISSIONER OF OATHS 
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