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1 I am the Director of the Centre for Child Law (“CCL”) and am a specialist in 

child law. I obtained my LLD in 2005 and have had a legal career spanning 

over 20 years. My work has focused on advancing the rights of children and I 

have played a role in the development of an appropriate legal framework in line 

with the Constitution and relevant international instruments. In the last decade 

my work has increasingly focused on the gaps in delivery of services to 

children, and the utilisation of various strategies, including litigation, to close 

such gaps. 

2 This is an application brought by the CCL for admission as amicus curiae in the 

above matter.  

3 I am duly authorised to depose to this affidavit and to institute this application 

for admission as amicus curiae on behalf of the Centre for Child Law. 

4 The facts contained herein are, to the best of my knowledge, true and correct 

and, unless otherwise stated or indicated by the context, are within my personal 

knowledge. 

 

I THE APPLICANT 

5 The CCL was established by the University of Pretoria in terms of a constitution 

and is a Law Clinic registered with the Law Society of the Northern Provinces. 

6 The main objective of the CCL is to establish and promote child law and uphold 

the rights of children in South Africa, within an international and regional 
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context, and in particular to use the law and litigation as an instrument to 

advance such interests. 

 

II THE CCL’S INTEREST IN THIS MATTER 

7 The CCL has a key interest in the realisation of a child’s right to a basic 

education and the systems of funding, governance and resource allocation 

necessary to fulfil that right. The CCL has used various means, including 

litigation, to pursue this objective. As such, the CCL has made legal 

submissions in the following recent matters relating to the right to basic 

education: 

7.1 Centre for Child Law & others v Minister of Basic Education & 

others (as yet unreported)  [2012] ZAECGHC 60 (3 July 2012), relating 

to the process of post provisioning and appointments to the post 

establishments of public schools; 

7.2 Governing Body of the Rivonia Primary School and Another v MEC 

for Education: Gauteng Province and Others [2012] 1 All SA 576 

(GSJ) relating to the determination of the capacity of public schools. 

8 The present matter raises the related issue of subsidies for independent 

schools. The CCL is concerned with the rights and legitimate expectations of 

independent schools to receive State subsidies necessary for independent 

schools to provide a basic education to their learners. 
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9 These subsidies assist independent schools in realising the right to basic 

education enshrined at section 29 of the Constitution, and serve to advance the 

best interests of South African children. These are matters central to the 

mission of the CCL. 

10 The CCL requests admission as amicus curiae in order to deliver written 

submissions and make brief oral argument at the hearing of the matter. The 

CCL shall not seek to adduce new evidence.  

11 The CCL will ensure that it does not repeat the arguments of the parties. 

Indeed, as is apparent below, the CCL submissions relate to issues that the 

respondents consider relevant, but which they argue the applicant has failed to 

raise.   

 

III THE LEGAL ARGUMENT THE CCL INTENDS TO ADVANCE 

12 The CCL has considered the written submissions filed in this Court by the 

applicant and the respondents. The CCL proposes to make legal submissions 

to assist the Court in making a proper determination of the issues before it. 

These submissions are relevant to the issues before the Court and differ from 

those to be made by either party. 

13 We note that the applicant in the present matter focuses its legal submissions 

primarily on the question whether a contract was concluded. The High Court 

adopted a similar approach. The respondents, by contrast, argue that while a 

remedy may lie in public law arising from the applicant’s legitimate expectation, 
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the applicant has not relied upon it or put up sufficient facts to enable this Court 

to decide the issue.  

14 It is submitted that the facts that would give rise to a legitimate expectation, and 

the constitutional and statutory context in which it would arise, have indeed 

been pleaded and the necessary evidence adduced by the applicant. The 

applicant has relied on an “undertaking” or “promise” and has stated that 

“whether that promise or undertaking is characterised as being of an 

administrative nature or something akin to a contractual obligation is neither 

here nor there” (replying affidavit, p 169 para 17). If admitted, the CCL will 

submit that the Court is in a position to decide these issues on the papers and 

that there is no indication that further evidence is required or that there is any 

basis to remit the matter. Further delay would not be in the interests of justice. 

15 If granted admission as an amicus curiae, the CCL intends to make 

submissions relating to the proper interpretation of the provisions of the South 

African Schools Act 84 of 1996 (the “SASA”) and the Amended National Norms 

and Standards for School Funding (GN 869 in GG 29179 of 31 August 2006) 

(“the Norms and Standards”), which govern State subsidies for independent 

schools. In terms of section 39(2) of the Constitution, the SASA and the Norms 

and Standards must be interpreted having regard to: 

15.1 the right of every child to receive a basic education in terms of section 29 

of the Constitution within an educational system composed of public and 

independent schools; 

15.2 the right to equality in section 9 of the Constitution and the need to 

promote the achievement of equality in education; 
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15.3 the principle that, in matters affecting children, the best interests of the 

child are paramount in terms of section 28(2) of the Constitution.  

16 Within this statutory and constitutional framework, the CCL will make 

submissions regarding:  

16.1 the rights and legitimate expectations of independent schools in relation 

to State subsidies at public law; and 

16.2 the basis on which the State may grant and subsequently reduce 

subsidies for independent schools. 

17 The CCL contends that it will be in a position to assist the court by making 

unique submissions in relation to these issues, which are expanded upon 

below.  

 

The right of every child to receive a basic education 

18 In order to properly and fairly interpret the provisions of the SASA and the 

Norms and Standards, it is necessary to be mindful of the constitutional rights 

applicable in the present case. These include the right to a basic education in 

section 29, the right to equality in section 9 and the rights of the child in terms 

of section 28.  

19 Under section 29 of the Constitution, every child has the right to receive a basic 

education within an educational system composed of both public and 

independent schools: 
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  “29(1) Everyone has the right- 

  (a) to a basic education, including adult basic education; and 

  (b) to further education, which the state, through reasonable measures, 

  must make progressively available and accessible. 

  ... 

  (3) Everyone has the right to establish and maintain, at their own  

  expense, independent educational institutions that- 

  (a) do not discriminate on the basis of race; 

  (b) are registered with the state; and 

  (c) maintain standards that are not inferior to standards at comparable 

  public educational institutions. 

  (4) Subsection (3) does not preclude state subsidies for independent 

  educational institutions.” (emphasis added) 

 

20 The Constitutional Court has recently dealt extensively with the ambit of this 

fundamental right in Governing Body of the Juma Musjid Primary School & 

Others v Essay N.O. and Others 2011 (8) BCLR 761 (CC). In doing so, it 

emphasised the significance of the right to basic education in the overall 

constitutional scheme (at para 37a): 

“The significance of education, in particular basic education for 

individual and societal development in our democratic dispensation 

in the light of the legacy of apartheid, cannot be overlooked. The 

inadequacy of schooling facilities, particularly for many blacks was 

entrenched by the formal institution of apartheid, after 1948, when 

segregation even in education and schools in South Africa was 

codified. Today, the lasting effects of the educational segregation of 

apartheid are discernible in the systemic problems of inadequate 

facilities and the discrepancy in the level of basic education for the 

majority of learners. 

Indeed, basic education is an important socio-economic right 

directed, among other things, at promoting and developing a child’s 

personality, talents and mental and physical abilities to his or her 

fullest potential. Basic education also provides a foundation for a 

child’s lifetime learning and work opportunities. To this end, access 

to school – an important component of the right to a basic education 

guaranteed to everyone by section 29(1)(a) of the Constitution – is a 
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necessary condition for the achievement of this right.”  (emphasis 

added) 

 

21 The same approach was taken by the UN Committee on Economic, Social and 

Cultural Rights, which explained the position as follows in General Comment 

13: 

“Education is both a human right in itself and an indispensable 

means of realizing other human rights. As an empowerment right, 

education is the primary vehicle by which economically and socially 

marginalized adults and children can lift themselves out of poverty 

and obtain the means to participate fully in their communities.” 

 

22 The respondents contend that “this case is not about the right to basic 

education enshrined in section 29(1)(a) of the Constitution, save to the extent 

that it may divert resources from the State’s attempts to fulfil that right” 

(respondents’ written submissions, para 33). The respondents suggest that 

section 29(1)(a) has no application to learners who enrol in independent 

schools. If admitted, the CCL will submit that the right to basic education 

extends to all learners and is indeed relevant to the funding of independent 

schools. 

23 This Court has previously held, in the context of the right of access to adequate 

housing in section 26, that it is not only the State that is responsible for the 

provision of houses (or, by analogy, education), but that “other agents within 

our society … must be enabled by legislative and other measures to provide 

housing. The State must create the conditions for access to adequate housing 

for people at all economic levels of our society.” (Government of the Republic of 
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South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC) at para 

35) 

24 Yacoob J held further that “there is a difference between the position of those 

who can afford to pay for housing, even if it is only basic though adequate 

housing, and those who cannot. For those who can afford to pay for adequate 

housing, the State's primary obligation lies in unlocking the system, providing 

access to housing stock and a legislative framework to facilitate self-built 

houses through planning laws and access to finance.” (para 36) 

25 It is submitted that the State’s obligations to provide a basic education apply 

similarly to learners who enrol at public schools where they may or may not be 

charged fees and learners who enrol at independent schools that receive State 

subsidies in terms of section 29(4). Whether it is funding a public school or 

providing a subsidy to an independent school, the State is taking steps to fulfil 

the right to basic education.  

26 It cannot be doubted that the availability of sufficient funds to schools, both 

public and independent, is essential for the effective education of learners and 

the realisation of education as a means of empowering disadvantaged groups. 

When the State funds independent schools, it is ‘unlocking’ the potential of 

those schools to deliver a basic education to learners. When the State 

withdraws funds promised to a school, it limits the right to basic education by 

depriving a school of the means to continue to provide an education of 

adequate quality to its learners.  
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The best interests of the child 

27 Also relevant to the interpretation of the SASA is section 28(2) of the 

Constitution, which mandates that “a child's best interests are of paramount 

importance in every matter concerning the child.” 

28 The children who attend the applicant’s member schools largely come from 

disadvantaged populations, as is apparent from the record.  

29 The CCL takes the position that subsidies to independent schools assist the 

realisation of the right to basic education and serve to advance the fundamental 

rights of South African children. This enables independent schools to protect 

the best interests of children enrolled at those schools by, for example, 

ensuring a safe learning environment and providing an education of adequate 

quality. 

30 Accordingly, it is inappropriate to regard an independent school and the State 

as mere parties to a contract in relation to a subsidy. To do so masks the 

impact of State funding on the rights of learners to receive a basic education 

and to decision-making that treats their best interests as paramount.  

31 It is against this constitutional background that the SASA and the Norms and 

Standards made under it fall to be interpreted, and the legal status of a promise 

of a subsidy must be considered.  
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SASA: State subsidies for independent schools 

32 The CCL intends, if admitted, to make submissions regarding the proper 

interpretation of the provisions of the SASA and the Norms and Standards 

relating to State subsidies for independent schools. 

33 The SASA sets a very clear framework for the different responsibilities held by 

the national and provincial departments of education. 

34 Section 48 of the SASA, entitled “Subsidies to registered independent schools”: 

34.1 empowers the Minister to determine norms and standards for the 

granting of subsidies to independent schools (section 48(1)); 

34.2 grants the MEC the power “out of funds appropriated by the provincial 

legislature for that purpose, [to] grant a subsidy to an independent 

school” (section 48(2)); 

34.3 enables the Head of Department to terminate or reduce a subsidy if a 

condition applicable to the subsidy is not complied with (section 48(3));  

34.4 provides a mandatory procedure to be followed by the Head of 

Department if she seeks to reduce or terminate a subsidy on the basis of 

non-compliance with a condition of that subsidy, which process includes 

providing notice of, and reasons for, the decision, allowing the school to 

make representations and considering them (section 48(4)); and 

34.5 grants a right of appeal against such a decision of the Head of 

Department to the MEC (section 48(5)). 
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The Norms and Standards 

35 Acting in terms of section 48(1) of the SASA, the Minister has promulgated the 

Norms and Standards, which provide a detailed rationale and framework for the 

payment of State subsidies to independent schools.  

35.1 The Norms and Standards note that independent schools vary 

substantially and that it is impossible to generalise about them (para 47 

of the Norms and Standards).  

35.2 The Minister also recorded that independent school enrolment amounts 

to about two per cent of total school enrolment nation-wide and may be 

increasing. According to the Norms and Standards, if all learners were to 

transfer to public schools, the cost of public education in certain 

provinces might increase by as much as five percent (para 48). 

35.3 The Minister further recognises that the history of State subsidies during 

apartheid was both uneven and discriminatory (para 49). 

35.4 While race-based inequalities in subsidies to independent schools have 

been eliminated since 1994, subsidy levels have nonetheless continued 

to differ greatly by province. Extreme pressure on the non-salary 

components of provincial education budgets, especially in 1997/98 and 

1998/99, has resulted in a sharp decline in the per learner value of 

independent school subsidies, and has led to considerable uncertainty as 

to the future trend of independent school funding by provincial education 

authorities (para 50). 
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35.5 The Minister records that fees in independent schools have tended to 

rise in response to subsidy cuts and that  

“[t]he serious reality underlying the new policy for school funding 

is that, for the foreseeable future, provincial education budgets 

will be extremely constrained, especially with respect to non-

personnel allocations, out of which subsidies are paid.” (para 52) 

36 The anticipated strain on provincial funds to pay subsidies is addressed in the 

Norms and Standards by prescribing a ‘subsidy policy’, provisions for the 

sequencing of the steps relating to subsidies, criteria and conditions of eligibility 

for subsidies and provisions dealing with the reduction of subsidies, including 

for budgetary reasons.  

36.1 The ‘subsidy policy’ is based on two principles – the ‘fiscal argument’ and 

‘social grounds’. The ‘fiscal argument’ is that it is cost-effective for the 

government to pay subsidies to independent schools performing a 

service that would otherwise have to be performed by the State (para 

54). The ‘social grounds’ relate to the need to address the historical 

inequality in education, the backlogs in public education and the financial 

strain on the public education system (para 55). 

36.2 The Norms and Standards provide a tabulated sequencing of the 

application of the norms during the school and State financial years. 

Significantly, the sequencing for the State financial year provides 

1.  Availability of guideline, preliminary, and final budgetary 

information which can be used to determine school-level 

budgets and inform schools.  
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2. Availability of budgeted funds.” (emphasis added) 

36.3 The sequencing provisions are thus based on the principle that schools 

must be able to rely on the promises of subsidies made by the State in 

order to plan and prepare their own budgets and determine the school 

fees to be charged for the coming school year. Paragraph 71 provides 

that “[a]nalytical and budgetary preparation for January of year n+1 must 

start not later than the beginning of the school year of year n.” 

36.4 The Norms and Standards provide further that “[t]hey are intended to 

provide a stable and principled basis for MECs in all provinces, to decide 

the eligibility for subsidy and the level of subsidies for registered 

independent schools.” (para 173, emphasis added) 

36.5 The Norms and Standards further prescribe a number of rigorous 

conditions of eligibility for a subsidy (paras 176-178), which include 

conditions relating to pass rates and agreement to undergo inspections. 

36.6 For those schools that are eligible, the Norms and Standards prescribe 

funding criteria to guide the determination of the amount of the subsidies 

to be received (paras 180-190). 

36.7 Finally, the Norms and Standards provide for the extent to which 

provinces may reduce funds available for subsidies because of 

‘budgetary expediency’: 

“191 The Ministry of Education is sensitive to the connection between 

the total cost of independent school subsidies and the overall 

budgetary position of a Provincial Education Department. Recent 

reductions in the overall funds available for independent school 
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subsidies because of urgent budgetary expediency, should not become 

de facto policy by default. At the same time, PEDs must have latitude 

to vary budgetary allocations between programme areas, in relation to 

the total funds at their disposal, and the priorities established in terms 

of national and provincial policies. 

192 A PED may, therefore, alter the fee levels and/or corresponding 

percentage subsidies levels except for the 0% subsidy level applicable 

to school fee level 5 in Figure 4 after consultation with the DoE, if the 

application of these norms would-  

(a) cause a PED's expenditure on subsidies to independent 

schools to deviate from a three-year historical moving average 

by more than 10 per cent in real terms in any given year; 

(b) contribute to over-expenditure on the PED's budget in the 

year they are applied; or 

(c) result in the total independent school programme receiving 

year-to-year budget cuts (or increases) in any given year that 

are significantly larger (or smaller) than other programme areas 

in the PED's budget. 

Other deviations 

193 Aside from deviations already discussed in this document, a PED 

may deviate from the subsidy and fee levels in these norms only on 

good cause shown to the DoE (see paragraph 174 above).” (emphasis 

added) 

37 The various provincial governments are thus responsible for appropriating the 

funds and paying subsidies in accordance with the Norms and Standards to 

independent schools. The present matter does not concern whether the 

amounts promised to the individual schools were determined in accordance 

with the Norms and Standards, as the applicant seeks only the payment of the 

amounts determined by the State. However, the Norms and Standards remain 

relevant to the legal status of the promise of subsidies. 
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The rights and legitimate expectations of independent schools 

38 The CCL will submit that the promise to pay subsidies to the individual schools 

must therefore be approached, not in isolation as if it were an ordinary 

commercial transaction, but in the context of the following crucial 

considerations: 

38.1 A right to a basic education that, far from being irrelevant to learners at 

independent schools as contended by the respondents, is directly 

affected by decisions to reduce subsidies; 

38.2 The unequal history of education, including the payment of subsidies, 

and the particular impact of substantial reductions on poor schools; 

38.3 The impact of the grant or reduction of a subsidy on the best interests of 

children who are learners at the affected schools; 

38.4 A statutory framework – in section 48 of the SASA – which expressly 

limits the circumstances in which and reasons why a subsidy may be 

reduced;  

38.5 A set of regulations that acknowledges the impact of the grant or 

reduction of subsidies to independent schools and develops a carefully 

calibrated system which, in particular, commits provincial governments to 

providing “guideline, preliminary, and final budgetary information which 

can be used to determine school-level budgets and inform schools”; and 



 
 

17 
 

38.6 A practice of implementing the subsidy system in the past in which the 

indicative amounts initially promised to schools are paid to them and not 

significantly reduced. 

39 In light of the unique constitutional, statutory and factual features applicable to 

the payment of promised subsidies, it is submitted that the content of the 

legitimate expectation created by the promise is not limited to merely a cursory 

hearing.  

40 In these circumstances, the CCL contends that the schools represented by the 

applicant acquired a legitimate expectation that the subsidies promised to them 

would not be substantially reduced at a stage when the schools had already 

budgeted on the basis of the promised amounts, other than in accordance with 

section 48 of the SASA and the Norms and Standards. 

41 In argument, the CCL shall seek to address the circumstances in which a 

legitimate expectation entitles a person to more than merely a hearing before 

the object of the expectation is taken away.  

42 It will further be submitted that the word “approximate” used in conveying the 

promise to pay subsidies must be considered within the framework of the 

Norms and Standards, which envisage preliminary and guideline figures being 

provided to schools so that they may plan and budget securely for the coming 

year. It is submitted that the debate between the applicant and respondents 

about the extent of deviation conveyed by “approximate” wrongly focuses on 

the dictionary definitions of the word and the ‘intention’ of contracting parties in 

the abstract, rather than the purpose of providing initial subsidy amounts within 

the regulatory scheme.  
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The basis on which the State may grant and subsequently reduce subsidies 

43 The CLL will next seek to expand upon the basis on which the State may grant 

and subsequently reduce subsidies for independent schools within the 

constitutional and statutory framework outlined above after promising amounts 

that give rise to a legitimate expectation. 

44 It is submitted that mere reliance on budgetary constraints or departmental 

over-expenditure is not a sufficient basis to override the legitimate expectations 

created by promising specific amounts as subsidies, which amounts the 

individual schools have already used as a basis on which to plan and budget 

for the coming school year.  

45 In Centre for Child Law & others v Minister of Basic Education & others 

(as yet unreported) [2012] ZAECGHC 60 (3 July 2012), Plasket J held that “the 

South African Schools Act requires both teacher and non-teacher 

establishments to be known by governing bodies before their budgets can be 

approved and to allow them to determine how many additional posts are 

needed at their schools” (para 32). Plasket J identified 30 September of each 

year as the date by which this must be done in order to enable schools to plan 

and budget (paras 31 and para 8 of the order).  

46 In the present matter, the communication regarding the promise of subsidies to 

independent schools also took place in September 2008 in relation to the 

2009/10 financial year. The letter informing the schools of the approximate 

amounts stated “[i]n order for schools to prepare budgets for 2009 approximate 
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funding levels will therefore be as follows” (annexure “E” to founding affidavit, 

record p 62).  

47 In May 2009, after budgeting on the basis of these amounts, well into the 

2009/10 financial year, the affected independent schools were informed of a 

“cut not exceeding 30% in your current subsidy allocation for the financial year 

2009/10” (annexure “K” to founding affidavit, record p 73). The cut was 

explained on the basis of a “cash crisis” in the Province. 

48 In City of Johannesburg Metropolitan Municipality v Blue Moonlight 

Properties 39 (Pty) Ltd and Another (CC) [2011] ZACC 33, this Court held 

that “[i]t is not good enough for the City to state that it has not budgeted for 

something, if it should indeed have planned and budgeted for it in the fulfilment 

of its obligations.” (para 74) 

49 The CCL contends that provincial governments are legally obliged to plan and 

budget for the funding of independent schools so as to avoid any need to 

substantially and belatedly reduce promised subsidies. In addition, the 

budgeting process and communication to schools of subsidy amounts must be 

sequenced so as to enable schools to plan and budget for the coming school 

year. To do so, they must be able to rely on the indicated amounts.  

50 If admitted as amicus curiae, therefore, the CCL will make submissions on the 

circumstances in which schools in the position of those represented by the 

applicant may acquire a legitimate expectation in respect of a subsidy, the 

content of that expectation and the circumstances in which a subsidy may 

subsequently be reduced.  
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IV THE CONDUCT OF THE CCL IN COMPLYING WITH RULE 10  

51 Rule 10(1) of the rules of this Court provides that “any person interested in any 

matter before the Court may, with the written consent of all the parties in the 

matter before the Court, given not later than the time specified in subrule (5), be 

admitted therein as an amicus curiae upon such terms and conditions and with 

such rights and privileges as may be agreed upon in writing with all the parties 

before the Court or as may be directed by the Chief Justice in terms of subrule 

(3).” 

52 On 17 September 2012, the LRC as the attorneys for the CCL wrote to the 

legal representatives of the parties requesting their consent to the admission of 

the CCL as amicus curiae. A copy of the LRC’s letter is attached, marked 

“AS1”. In this letter, the CCL requested the consent of the parties to be 

permitted to intervene as amicus curiae and indicated that, if admitted, the CCL 

would make written and oral legal submissions. 

53 On 20 September 2012, the applicant’s legal representatives replied to the 

CCL’s request, granting consent to its admission as amicus curiae. A copy of 

the email is attached, marked “AS2”. 

54 The respondents have not responded to the CCL’s request at the time of 

deposing to this affidavit.  

55 It is submitted that the CCL’s application meets the requirements in terms of 

Rule 10(4) for the CCL to be admitted as an amicus curiae. 
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V CONCLUSION 

56 The CCL accordingly prays for an order in terms of the notice of motion to 

which this affidavit is attached, admitting the CCL as an amicus curiae for the 

purpose of making written and oral legal submissions. 

 

______________________________ 

ANN MARIE SKELTON 

I hereby certify that the deponent declares that the deponent knows and understands 

the contents of this affidavit and that it is to the best of the deponent's knowledge 

both true and correct. This affidavit was signed and sworn to before me at 

____________________ this _____ day of October 2012 and that the Regulations 

contained in Government Notice R1258 of 21 July 1972, as amended, have been 

complied with. 

 
__________________________ 

COMMISSIONER OF OATHS 


