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       Case No: 60/2012  

Pietermaritzburg High Court Case No:  9594/2010 
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DEPARTMENT OF EDUCATION,  

KWAZULU-NATAL 

 

THE PROVINCIAL HEAD OF DEPARTMENT,  
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NAMES OF PARTIES AND CASE NUMBER 

 

As above 

 

NATURE OF PROCEEDINGS 

 

The Applicant seeks leave to appeal to this Court against the order 

from the Court a quo dismissing the Applicant’s application with 

costs. 

 

In the Court a quo, the Applicant sought an order directing the 

Second Respondent to pay to the schools listed in column 1 of 

annexure “A” to the notice of motion [V1 – Page 6] the sum of  

R23’240.422.45, which amount is the shortfall between the 

subsidies that the Second Respondent promised to pay to those 

schools and the subsidies actually paid. 

 

In the alternative, the Applicant sought an order directing the 

Second Respondent to pay a percentage of the aforesaid amount, to 

the said schools, such percentage to be that which is held to be 

“approximate” to 100%, given that the Second Respondent 

promised to pay subsidies per learner “approximate” to those 
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stipulated in annexure “E” to the founding affidavit [V1 – Pages 62-

63]. 

 

ISSUES THAT WILL BE ARGUED 

 

Leave to Appeal ought to be granted on the basis that: 

 

[1] Constitutional issues are involved, the right to basic education 

and the right to freedom of religion. 

 

[2] Applicant has a compelling case on the merits.   

 

[3] This Court might reach a different conclusion to that of the 

Court a quo. 

 

RELEVANT PORTIONS OF RECORD 

 

Volume 1: Pages 1 – 49; 59 -65. 

Volume 2: Pages 92 – 134; 137; 140; 162 - 171 

Volume 3:  Pages 172 – 189; 202A-203A; 209 – 233; 260; 265; 

 267 – 273 

Volume 4:  Pages 278 – 286; 299 – 331. 
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ESTIMATED DURATION OF ARGUMENT 

 

It is submitted that the Applicant’s oral argument will not exceed one 

hour. 

 

SUMMARY OF ARGUMENT 

 

The matter involves constitutional issues of the right to basic 

education and that of freedom of religion.  

 

While the proceedings are premised on a contract, namely a 

promise by the Second Respondent to pay subsidies, these relate to 

the right to basic education and of freedom of religion.  There is no 

factual evidence tendered by the Respondents that the learners in 

the schools falling under the Applicant’s members can be 

accommodated in public schools.  The inference is that these 

learners will be denied their basic right to education if the schools 

they attend were forced to close.   
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Insofar as the right of freedom of religion is concerned, Applicant 

does not contend that there is any positive obligation on the State to 

pay for this freedom as it were.  What Applicant does contend, 

however, is that many of the schools in issue were clearly formed to 

give expression to the freedom of right to practice a religion.  In 

doing so, they exercise a fundamental right.  The promise to 

subsidise is made against knowledge of that right.  In those 

circumstances, it is no answer for the Respondents to say that if, as 

a consequence of their failure to pay the promised subsidies, 

schools falling under Applicant’s members are forced to close, the 

affected learners will simply be absorbed in public schools.  The 

effect of that answer is a denial of the right of freedom of religion. 

 

The letter from the Second Respondent, annexure “E” to the 

Founding Affidavit [V1 – Page 62], amounts to a contract, that is a 

promise to pay.  This is not denied by the Respondents.  It is 

common cause that the Respondents have performed under that 

contract in that the Second Respondent has paid just under 70% of 

the stipulated amount.  While Applicant seeks payment of the 

difference between payment of the stipulated amount and the 

amount actually paid, Respondents contend that, since the promise 

was qualified by the word “approximate”, the Court cannot direct the 
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Second Respondent to pay any more than he has because 

“approximate” is not capable of definition and the Court would be 

making a contract for the parties. 

 

The principal findings of the Court a quo were that the parties acted 

animo contrahendi but that it could not give a meaning to the word 

approximate as this would be making a contract for the parties.   

 

Applicant contends that the starting point is the fact that the Court a 

quo found that the parties acted animo contrahendi.  The Court a 

quo erred in concluding that if it attempted to give a meaning to the 

word approximate in the context of the circumstances, its actions 

would amount to making a contract for the parties.  It is established 

law that Courts should be slow to permit parties to escape 

obligations seriously entered into.  This is more so when a contract 

has been partially performed.  There is ample authority that the 

Court is at large to give meaning to words such as “approximate”, 

“more or less” and “about” when these appear in contracts.   

 

Our Courts have drawn a distinction between the use of such 

qualifying words when they relate to a measure given in respect to 

independent circumstances, such as about 100 tons as is contained 



Page 7 of 10 

in XYZ Warehouse, and their use unconnected to such independent 

circumstances.  In the first instance, the expression is considered a 

bona fide estimate whereas in the second instance it amounts to a 

warranty actionable in law.  Regard being had to the estimation 

denoted by the use of the word “approximate” in the Second 

Respondent’s promise to pay, it is evident that it amounts to a 

warranty and not a bona fide estimate.  It would have been different 

had the promise been qualified by the use of words such as “subject 

to the allocation of funds within the budget to independent schools”. 

 

This Court has already held, in the matter of Permanent Secretary, 

Education and Welfare, EC, -v- Ed-U-College (PE) 2001 (2) SA 1 

(CC) at paragraph 23, that if the State has made a promise to pay, 

this is actionable.  In the circumstances, there is no legal 

impediment to the relief sought by the Applicant. 

 

However, this Court has also held, at the aforesaid citation, that the 

fact that the State might be impecunious may be relevant in some 

cases to whether a case has been made out for relief and to the 

appropriate order to be made by a Court.  At a factual level, then, 

Respondents, in broad brush, raise two special defences.  The first 

is that they do not have the monies to pay.  The second is that if the 
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schools falling under Applicant’s members are forced to close, the 

learners at such schools will be accommodated in public schools.  

There is merit in neither of those defences. 

 

Insofar as affordability is concerned, on Respondents’ papers First 

Respondent exceeded his budget for the relevant year in the sum of 

R172 million and the KwaZulu-Natal Provincial Government in the 

sum of R1.9 billion.  Respondents offer no explanation of why, if 

their budgets were so exceeded, they could not be exceeded by a 

further R23 million promised to the Applicant.  There is no evidence 

from the Respondents that they sought this additional funding from 

the National Education Budget or from the Minister of Finance. 

 

What exacerbates Respondents’ position is that when First 

Respondent exceeded his budget by R172 million, he short paid 

schools falling under Applicant’s members R23 million which is 

entirely disproportionate to the fact that he exceeded his budget of 

R24.8 billion for the year by less than 1% yet lobbed off 30% of the 

amount promised to those schools.  If the reduction had been done 

proportionately, the amount reduced would have amounted to no 

more than R500’000 as opposed to R23 million. 
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In addition, the State has conceded that it costs about 17 times as 

much to educate a learner in a public school as opposed to in an 

independent school.  Respondents contend that the affected 

learners, if their schools are forced to close, will be accommodated 

in public schools.  This begs the question as to where the 

Respondents will find 17 times the amount sought by the schools 

falling under Applicant’s members, if the Respondents are not able 

to pay the amount promised.   

 

It is trite that in application proceedings the affidavits constitute 

pleadings and evidence.  While the normal principles applicable to 

determination of relief sought on paper apply even where 

Respondents raise special defences, it was incumbent upon the 

present Respondents to furnish the factual evidence upon which 

they rely for the special defences.  They have failed to do so not 

only in regard to the alleged inability to pay but also in regard to the 

bald statement that the learners would be accommodated in public 

schools.  Respondents deal with only one school and identify public 

schools in the proximity without putting up evidence that as a matter 

of fact those schools have the capacity physically to absorb the 

pupils in question.  On the evidence before Court then, the only 
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legitimate inference to be drawn is that these learners cannot be 

accommodated in the public school stream. 
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