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A. CONSTITUTIONAL ISSUES 

 

1. 

 

It is submitted that this application raises constitutional issues, more 

particularly those concerning the right to a basic education and 

those relating to religious rights. 

 

Sections 29(1)(a) and 31(1) of the Constitution 

 

2. 

 

Whilst the matter is premised on a contract, the substance of the 

contract is inextricably linked to the aforegoing rights.  

  

V1 – Annexure “E” – Pages 62 - 63 
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3. 

 

The Constitution recognises the right of independent schools to 

exist.  In addition, the existence of independent schools is a factual 

reality in South Africa. 

 

Section 29(3) of the Constitution 

 

4. 

 

Respondents adopt the position (as a reposte, Applicant assumes, 

to the question of whether at a factual level the Court should make 

any order against the Respondents) that if any one or more of the 

schools falling under Applicant’s members have to close, the 

learners at these schools can be accommodated in public schools.  

 

V3 – Pages 229 - 230, Paragraph 9.1(b) 
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5. 

 

That position is adopted in circumstances where the Respondents 

would appear to accept that independent schools effectively 

subsidise the State and that if all learners from independent schools 

were to be accommodated in public schools this would increase the 

budget, at least in KwaZulu-Natal, by 5%. 

 

V2 – Page 140 – Paragraph 6 

 

6. 

 

This leads to a curious result.  If the Respondents are genuinely 

actuated out of a concern of lack of funds, this raises the question of 

where the Respondents are going to find the funds to educate these 

learners in public schools if they do not have the funds to honour the 

subsidy to the Applicant which they had promised.  On the other 

hand, if the Respondents are not actuated by this concern, because 

they will make the funds available to educate these learners (at 

much higher cost) at the public schools, then an alleged lack of 

funds cannot constitute a factual defence to Applicant’s claim in the 

matter.   
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7. 

 

It is submitted that, at a factual level, Respondents effectively raise 

what the law has historically termed as special defences, namely 

that the Respondents do not have the funds to make good on their 

promise and that if the consequence is closure of schools falling 

under Applicant’s members the learners at such schools can be 

accommodated at public schools.  While Applicant readily accepts 

that it seeks final relief on paper and that, despite the so-called 

special defences, the usual legal principles applicable to 

determination of proceedings on paper apply, Applicant submits that 

it was incumbent upon the Respondents to put up the necessary 

factual evidence in support of these special defences. 

 

8. 

 

It is trite that in application proceedings, the affidavits constitute both 

pleadings and the evidence in support thereof.   

 

Minister of Land Affairs and Agriculture  

and Others v D&F Wevell Trust and Others 2008 (2)  

SA 184 (SCA) at paragraph 43 
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9. 

 

The Respondents have failed to put up the necessary factual 

evidence in support of their contention that the learners from the 

independent schools can be accommodated in public schools.  

Respondents have purportedly attempted to deal with only one 

school, namely the Edenvale Islamic School.   

 

V3 – Pages 229, paragraph 9(1)(a) 

V3 – Annexure X13, page 265 

 

10. 

 

Even with this school, Respondents have done no more than 

provide the Court with information concerning neighbouring public 

schools.  It is notorious that schools have a maximum capacity.  

There is no evidence from the Respondents, whatsoever, that the 

schools identified have the capacity to absorb the learners from the 

Edenvale Islamic School.   
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11. 

 

More importantly, Respondents fail to deal with any of the other 

schools identified in annexure “A” to the notice of motion.   

 

V1 – Annexure “A” – Page 6 

 

12. 

 

The factual evidence in this regard is peculiarly within the knowledge 

of the Respondents.  That is not only the identity of the public 

schools in close proximity to the independent schools identified but 

also in regard to the capacity of any of the public schools to factually 

accommodate the learners in question. 

 

13. 

 

On the papers, then, the only conclusion that can be drawn is that 

the learners in the independent schools, falling under Applicant’s 

members, cannot be absorbed into the public school system and will 

in fact be denied their constitutional right to a basic education.  
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14. 

 

This is not only a legitimate inference to be drawn from the 

established facts, or lack thereof, but, in addition, there is anecdotal 

evidence that supports this legitimate inference. 

 

V3 – Pages 202A – 203A 

 

15. 

 

In addition, it is clear that some of the schools in question are 

religious in nature, ethos or character, be they Christian, Muslim or 

Hindu.   

 

V1 – Annexure “A” – Page 6 

V2 – Annexure “SLNK1.2” - Page 137 
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16. 

 

Applicant does not suggest that there is any obligation on the State 

to subsidise religious institutions, whether they be schools or places 

of worship.  However, what Applicant does submit is that it is a fact 

that many of the contracting schools are evidently independent 

schools created in order to give expression to a religious preference.  

At a factual level then, if the Respondents are permitted to escape 

their contractual obligations under the promise made to subsidise 

these independent schools, at the rate agreed, it is submitted that 

this will amount, in the circumstances of the matter, to a denial of the 

right of the learners at these religious schools to their constitutional 

right of freedom of religion.   

 

17. 

 

This is the import of what the Respondents tender, at a factual level, 

as their answer to why they should not be directed to honour their 

promise to pay the subsidies in question, when they contend that the 

learners from these schools should attend the public schools.  That 

import is a direct denial or breach of the constitutional right of 

freedom of religion. 
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18. 

 

In all the circumstances, Applicant submits that the present matter 

indeed gives rise to constitutional issues and, perhaps equally 

importantly, to issues in the Bill of Rights and those involving minor 

children. 

 

 

B. FINDINGS OF THE COURT A QUO 

 

19. 

 

The principal findings of the Court a quo were that, as held: 

 

(a) at paragraph 9 [V4 – Page 281] of the judgment, the parties 

had acted animo contrahendi; 
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(b) at paragraphs 19 and 20 [V4 – P283] of the judgment, that an 

approximate percentage could not be fixed because this meant 

that one percent less than the amount fixed was not 

approximate and accordingly that, as held at paragraph 22               

[V4 – P284], to fix a percentage would be to add to the 

meaning of the word approximate; 

 

(c) at paragraph 22, that the fixing of a percentage would be 

arbitrary and would amount to the Court making a contract for 

the parties. 
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C. EFFECT OF FINDING THAT PARTIES ACTED ANIMO 

CONTRAHENDI 

 

20. 

 

It is submitted that the necessary starting point is the finding by the 

Court a quo that the parties acted with an intention to contract.  

Once that was determined, the Court ought to have endeavoured to 

uphold and enforce the contract, and this carried with it the need to 

give judicial meaning to the use of the phrase “approximate” (which 

the Court a quo declined to do).  

 

21. 

 

Where the parties intend to contract, to be bound and to perform in 

full, the Court ought to help the parties to achieve that end. In 

Hoffmann and Carvalho –v- Minister of Agriculture 1947 (2) SA 

855 (T) at 860, the Court said the following:- 

 

 

 

 



Page 15 of 45 
 

 

 

 

“Where parties intend to conclude a contract, think they 

have concluded a contract, and proceed to act as if the 

contract were binding and complete, I think the Court ought 

rather to try to help the parties towards what they both 

intended rather than obstruct them by legal subtleties and 

assist one of the parties to escape the consequences of all 

that he has done and all that he has intended.” 

 

22. 

 

The Court a quo erred in effectively allowing the Respondents to use 

legal subtleties to assist the Respondents to escape the 

consequences of all that they had done and all that the parties had 

intended. 
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23. 

 

It is common cause that the Second Respondent performed in part, 

in that a portion of the promised subsidies was paid. It has been 

held that Courts will, and should, be slow to declare a contract void 

for vagueness where there has been part performance. It was said 

in De Beer –v- Keyser and Others 2002 (1) SA 827 (SCA) at 

835C-H:- 

 

“A court will be even more reluctant to hold that a clause in 

an agreement is void for uncertainty where the agreement  

is no longer executory but has been partly performed 

(Lewison The Interpretation of Contracts para 7.12; 

Sudbrook Trading Estate Ltd –v- Eggleton and Others 

[1983] 1 AC 444 (HL) at 484E-485A). 
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24. 

 

The right to basic education is a fundamental human right enshrined 

in the Bill of Rights. It is submitted that Courts should look to enforce 

contracts that give effect to such rights (as the contract in this matter 

does). It is not genuinely disputed that the failure to pay the 

promised subsidy has caused major difficulties for various schools 

(loss of staff, declining facilities, inferior meals) and schools might 

well have to close. The obligation on the Courts in this regard was 

expressed by Langa J in S v Williams and Others 1995 (3) SA 632 

(CC) at 635G as follows: 
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“Courts do have a role to play in the promotion and 

development of a new culture "founded on the recognition 

of human rights", in particular with regard to those rights 

which are enshrined in the Constitution. It is a role which 

demands that a court should be particularly sensitive to the 

impact which the exercise of judicial functions may have on 

the rights of individuals who appear before them. . . . One 

of the implications of the new order is that old rules and 

practices can no longer be taken for granted; they must be 

subjected to constant reassessment to bring them into line 

with the provisions of the Constitution.” 

 

25. 

 

Those affected are minors.  If there is any doubt, it is submitted a 

Court should sway toward enforcing a contract when doing so would 

protect minors and would do nothing more than oblige the State to 

fulfil its obligations to those minors. 
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D.  FINDINGS THAT AN APPROXIMATE PERCENTAGE 

COULD NOT BE FIXED AND THAT BY FIXING A 

PERCENTAGE THE COURT WOULD BE MAKING A 

CONTRACT FOR THE PARTIES 

 

26. 

 

These two findings are inextricably linked. 

 

27. 

 

With respect, the Court a quo erred in holding, as it did at 

paragraphs 19 and 20 [V4 – Page 283] of the Judgment, that an 

approximate percentage could not be fixed because this meant that 

one percent less than the amount fixed was not approximate and 

accordingly that, as held at paragraph 22 [V4 – Page 284], to fix a 

percentage would be to add to the meaning of the word 

approximate.  
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28. 

 

This would not have been to add to the meaning of “approximate” 

but merely to define “approximate” in the contractual context and 

give practical expression to the contract. Courts regularly fix a line in 

the sand – for example, a Court might decide that it was reasonable 

to give a party ten days’ notice to perform a contract. It would then 

follow that nine days’ notice was insufficient. This is the necessary 

outcome of fixing any time. Similarly, if general damages of 

R300 000.00 are awarded it follows that damages of R299 999.99 

are, by implication, to be regarded as insufficient. 

 

29. 

 

It is submitted that the Court  a quo was at large to give a judicial 

meaning to the use of the word “approximate”, as used in               

annexure “E” [V1 - Page 62], regard being had to the facts and 

circumstances of the matter. By declining to give the word 

“approximate” some meaning, the Court simply assisted the 

Respondents to escape the consequences of what was intended.   
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30. 

 

In C T P Limited –v- Argus Holdings Limited 1995 (4) SA 774 (A) 

at 787E-G, the Court said the following:- 

 

“Viewed in vacuo the precise line between the concepts of 

‘regional’ and ‘local’ is doubtless difficult to define.  But does 

that make the restraint clauses void for vagueness?  Three 

points need to be made.  One, the words in the contract must 

not be interpreted in the abstract and out of context (cf Swart 

en ‘n Ander –v- Cape Fabrix (Pty) Ltd 1979 (1) SA 195 (A) at 

202C).  Two, a restraint which in general terms may be 

unduly wide or imprecise can be trimmed to fit the common 

understanding and perceptions of the parties in the light of 

the circumstances prevailing at the time of its enforcement (cf 

Magna Alloys and Research SA (Pty) Ltd –v- Ellis 1984 (4) 

SA 874 (A) at 896A-E, 898D).  Three, a conclusion of 

invalidity will only be reached as a last resort (cf Haviland 

Estates (Pty) Ltd and Another –v- McMaster 1969 (2) SA 312 

(A) at 337H; Lewis –v- Oneanate (Pty) Ltd and Another 1992 

(4) SA 811 (A) at 819E-J).” 
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31. 

 

It was held in Fluxman –v- Brittain 1941 AD 273 that a condition, 

that the plaintiff would be entitled to draw moderate amounts from a 

business, was not void for vagueness.  This on the basis that, 

although it might not be easy to determine what a moderate amount 

at a particular time was, such determination would be possible on 

evidence of the various relevant facts.     

 

32. 

 

In Levenstein –v- Levenstein 1955 (3) SA 615 (SR) the Court was 

prepared to hold, at 619B, that a possibly vague word had acquired 

precision by the acts of the parties. Given this dicta, the Court a quo 

ought to have considered the prior conduct of the parties. With 

respect, the Learned Judge erred in refraining to take into account 

the history of conduct in relation to payment of subsidies 

(paragraphs 15 – 17) [V4 – Pages 282 - 283] as this necessarily 

gave insight into the expectations and perceptions of the parties to 

the contract which, in turn, could and should have helped the Court 

a quo to give meaning to the word “approximate” in the unique 

contractual context. 
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33. 

 

The Court in Markus and Co - v – Louw 1930 CPD 123 dealt with 

the meaning to be ascribed to a term in an agreement, that a load 

would be delivered “about end of December” and said the following 

at 127:- 

 

““It is true, as the Magistrate says, the contract relating to the 

delivery of “the November truckload is separable from the 

contract relating to the December truckload”. But that does          

not prevent the Court, when determining the question as to 

whether delivery on the 11th January is reasonably near 

enough to ‘about the end of December,’ taking into 

consideration what happened in relation to the November 

truckload.” 

 

34. 

 

The following averments were made in the affidavits by the 

Applicant and were not challenged by the Respondents:- 

 



Page 24 of 45 
 

(a) Moreover, as stated above, in the past the subsidies paid by the 

Department have been very close, if not identical, to                   

those indicated in the notices in the year before the               

subsidies were paid.  This is evident from the figures in 

annexure “G” [V1 – Page 6] for 2008.  Unfortunately I have not 

been able to source information for 2007 but, to the best of my 

knowledge, the schools were paid what they were told they 

would be paid. 

 

V1 – Page 25, Paragraph 51 

V1 – Page 29, Paragraph 65 

 

(b) (This was clarified in the replying affidavit).  Applicant’s member 

schools were paid what they were promised.  It is evident from 

annexure “G” to the founding affidavit that the schools were 

paid the precise amounts that had been promised.  There were 

occasionally discrepancies when there was uncertainty 

regarding the number of pupils but the per capita amounts were 

always identical to what was promised in the letters from the 

Department. 

 

V3 – Page 182, Paragraph 29 
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35. 

 

In the present matter the Court ought to have relied on the previous 

conduct of the parties, more so that of the Respondents when they 

had used the expression “approximate” before. 

 

36. 

 

Our Courts have historically drawn a distinction between quantity 

specified in an agreement which amounts to a warranty as opposed 

to where goods, for example, are identified by reference to 

independent circumstances such as all goods deposited in a certain 

warehouse. In the first instance, the quantity specified is material 

and governs the contract, only providing against accidental 

variations arising from slight and unimportant excesses or 

deficiencies in number, measure or weight. In the second, the 

quantity specified is regarded as an honest estimate which may turn 

out ultimately to be a mistake.  

 

 De Villiers –v- Nicholas and Company 24 SC 208 
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37. 

 

The first rule approved by Maasdorp J in De Villiers supra was 

followed in Cradock Roller Mills –v- Marais 1921 CPD 515 where 

it was held that the statement of quantity is binding and a close 

approximation to the quantity mentioned must be delivered. 

 

38. 

 

The expression “a close approximation to quantity” was in turn 

explained in Cedarmont Store – v – Webster and Company 1922 

TPD 106 at 110 as follows: 
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“Now although the law regards a contract to deliver 400 

bags of mealies as an entire contract, yet the Court 

takes cognisance of the difficulties in commercial 

matters of meticulously carrying out such an 

arrangement. All that the law requires therefore is a 

substantial performance of the contract – such a 

performance as commercial men might reasonably have 

expected when they entered into the contract. What is a 

substantial performance of the contract depends in every 

case upon the surrounding circumstances. Substantial 

performance therefore of an entire contract, i.e. 

contracts where the goods are not identified by 

reference to independent circumstances is therefore a 

question of the circumstances of every particular case”.  
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39. 

 

In the present matter, the promise was not made in reference to any 

independent circumstance (such as “subject to the sum allocated in 

the budget for independent schools”) and accordingly constituted a 

warranty. In the premises, the Court a quo was invited to determine 

what substantial performance amounted to in the circumstances of 

the present matter. However, the Court a quo shied away from doing 

so labouring under the misconception that by doing so it would be 

making a contract for the parties.  

 

40. 

 

In Wilson –v- Simon and Lazarus 1921 OPD 32, a one and one-

third percent shortage in the case of delivery of merino skins was 

considered insufficient to render performance of the contract 

insubstantial. By contrast, in Cedarmont Store supra a difference 

of ten percent was considered sufficient to entitle the recipient to 

avoid the contract.  
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41. 

 

The Court in McLeod –v- Simon (1908) 22 EDC 116 dealt with the 

word “about” in the context of a Sale Agreement and said the 

following:- 

 

“…with reference to the sale of a specific lots of goods 

estimated in quantity at “about” or “more or less” a certain 

amount; that the words “about 20 tons” must therefore be 

taken as a representation within a reasonable latitude as to 

quantity; that the latitude taken in this instance was too great; 

and that the Appellant was not bound to accept that portion of 

the consignment.” 

 

“I do not think that 18 ½ tons is “about 20 tons”. I think our law 

is not so wide and so lax as that. I think if a man contracts to 

send 20 tons and only sends an amount short by 7 or 8 per 

cent of that quantity, the divergence is too great, and that the 

sender cannot thus prove a sufficient compliance on his part 

with the contract”. 
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42. 

 

Most importantly, where the circumstances demonstrate that the 

reference to quantity or measure is not related to independent 

circumstances but amounts to a warranty, the fact that the quantity 

is qualified by the word “approximately” is no impediment to the 

statement amounting to a warranty or a representation. The 

following was said in Schmidt –v- Dwyer 1959 (3) SA 896 (C) at 

899: 

 

“The mere fact that the qualifying word ‘approximately’ is used 

in the statement relating to the number of vines does not in my 

opinion prevent it from operating as a warranty. (See De 

Villers –v- Nicholas and Company 24 SC 208; 17 CTR 275 at 

p.278; McKeurtan, Sale of Goods, Third Edition at page 168).” 

 

43. 

 

Whilst the aforestated authorities deal with the law of purchase and 

sale, it is respectfully submitted that the rationale behind the dicta 

find equal application in the context of the present matter or at least 

there is no cogent reason why they should not.  



Page 31 of 45 
 

 

44. 

 

Applicant’s complaint is that, against a historic experience of 

payment of the precise amount of subsidy per pupil, as had been 

approximately indicated, and based on the fact that Applicant’s 

members budgeted on that basis, a payment of 70% of the 

warranted amount cannot be considered to be substantial 

performance on any basis. The Court a quo was invited to find that a 

variation of literally a few percent on the warranted amounts would 

have been substantial performance by the Respondents under their 

contract with the schools falling under Applicant’s members, but that 

a variation of 30% could not be so considered.  The Court a quo 

shied away from this on a clear misconception of what the effect 

would be of the Court directing the Respondents to either pay the 

warranted amounts or amounts very close to that.  

 

 

 

 

 

 



Page 32 of 45 
 

45. 

 

Considering that in the present matter the position of the 

Respondents is that despite their warranty as to amount, they 

retained an unfettered discretion to vary that amount by as much as 

they chose to do, it would really have been appropriate for the Court 

to have directed the Respondents to pay precisely the warranted 

amounts. This is not a case where the Respondents paid say 96% 

or 97% of the warranted amount and the Applicant came to Court for 

the balance of the 3% and the Respondents opposed on the basis 

that they had substantially performed regard being had to the use of 

the word approximate. When the application was brought, the 

Applicant could not divine what the Respondents would say. Having 

regard to their position in the papers, it is respectfully submitted that 

the alternative relief, whilst competent for the Court to grant to the 

Applicant, really falls away and the Respondents ought to be 

directed to pay precisely the warranted amounts.  
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E.  INFUSION OF CONTRACTUAL LAW WITH 

CONSTITUTIONAL VALUES 

 

46. 

 

From Applicant’s earlier contentions, it is Applicant’s submission that  

there is a clear answer in contractual law to the difficulties that the 

Court a quo believed lay against Applicant’s entitlement to any relief 

in the matter.  
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47. 

 

Quite apart from those contentions, Applicant also respectfully refers 

this Court to paragraphs 71 and 72 of its Judgment in the matter of 

Everfresh –v- Shoprite Checkers [2011] ZACC 38 where this 

Court has held that it is highly desirable and in fact necessary to 

infuse the law of contract with constitutional values, including the 

values of ubuntu which emphasises the communal nature of society 

and carries in it the idea of humaneness, social justice and fairness  

and envelopes the key values of group solidarity, compassion, 

respect, human dignity, conformity to basic norms and collective 

unity.  Furthermore, that contracting parties certainly need to relate 

to each other in good faith.  
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48. 

 

The impoverished circumstances of many of Applicant’s members 

has not been seriously challenged on the papers by the 

Respondents.  Nor have the Respondents denied that the 

Applicant’s members have a dire need for the funds in question. The 

fact that some of Applicant’s members provide, in the context of the 

school environment, meals to pupils has not been disputed.  Nor 

have the Respondents disputed that the promise was made, 

principally and expressly on its terms, for the purpose of Applicant’s 

members preparing their budgets. In these circumstances, if any 

contractual promise or undertaking carried with it the plea for 

humaneness, social justice and fairness, and envelopes the key 

values of group solidarity, compassion, respect, human dignity, 

conformity to basic norms and collective unity, the present is one par 

excellence.  If any contractual promise required parties to relate to 

each other in good faith, the present is an instance par excellence. 
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49. 

 

Instead of that, what we have is the Respondents relying on 

legalisms and pretexts to escape the consequences of their promise 

seriously made. In the context of a constitutional dispensation, such 

as ours, this simply cannot be countenanced.  

 

 

F.  ALLEGED IMPECUNIOUSNESS OF THE RESPONDENTS 

 

50. 

 

The Respondents contend that they do not have the funds to make 

the promised payment.   

 

51. 

 

At a legal level, the decision of this Court in Permanent Secretary,  

Education and Welfare, EC, -v- Ed-U-College (PE) 2001 (2)                   

SA 1 (CC) at paragraph 23 is directly relevant: 
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“One final argument made by the Applicants requires 

consideration.  They argued that, because the Department 

of Education had spent the full amount of R8’450’000.00 

allocated to independent schools as estimated in the White  

Book and approved in the legislature’s budgetary process, 

it would not be competent for the High Court or this Court 

to make an order sounding in money against the 

Applicants.  This argument holds no water.  If a court 

concludes that the government owes money to a litigant, 

the fact that the government has not budgeted for such a 

payment cannot deprive the court of the power to make an 

appropriate order.  Nor will it excuse the government from 

an obligation to pay. It is clear, however, that the 

Government’s ability to pay may in some cases be a 

relevant factor both to determining whether a case has 

been made out in the first place and to determining an 

appropriate order. ” 
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52. 

 

In other words, this Court has held that it is no impediment                  

for the High Court or this Court to make an order sounding in money 

against the Respondents if the Respondents contend that they have 

exhausted their budget.  Nor will a failure to budget excuse the 

Respondents from an obligation to pay.  

 

53. 

 

In the circumstances, the fact that the Respondents say that they 

cannot pay the amount sought by the Applicant did not affect the 

High Court’s competence to make an appropriate order sounding in 

money nor does it affect this Court’s competence to do so. 

 

V2 – Page 127, Paragraph 6.13 
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54. 

 

However, this Court has also held, as appears from the extract cited 

above, that the Respondents’ ability to pay may, in some cases, be 

a relevant factor in determining whether a case has been made out 

and the appropriate order to be made. 

 

55. 

 

At a factual level then, Applicant raises two contentions against the 

allegation by the Respondents that they have not budgeted for this 

particular expenditure.  

 

56. 

 

Applicant has already alluded to the fact that the affidavits constitute 

pleadings as well as the supporting evidence. 
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57. 

 

It is simply insufficient for the Respondents to rely on the fact that 

the First Respondent had exceeded the budget for the year in 

question and that the provincial government had done so as well, so 

that it was not possible to re-allocate to the First Respondent from 

other departments, without putting up evidence, for example, that 

the First Respondent had applied to the Third Respondent or the 

National Minister of Finance requesting further monies and was 

turned down. 

 

V3 – Page 260 
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58. 

 

Furthermore, the reference to the fact that both the First Respondent 

as well as the provincial government of KwaZulu-Natal had 

overspent for the relevant year in the respective amounts of 

R171.892 million and R1.899 billion begs the question as to why the 

First Respondent and the provincial government could not simply 

have overspent a little further in the amount of R23 million odd 

sought by the Applicant in this matter.  If the First Respondent and 

the provincial government had not overspent and had in fact spent 

within a reduced budget, there might have been more force in the 

Respondents’ contentions in this regard. There is simply no 

explanation of why this could not be done. 
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59. 

 

Furthermore, it is clear that of the total amount promised of 

approximately R75 million, the schools falling under Applicant’s 

members were short-paid just in excess of R23 million amounting to 

a reduction of 30.6%.  

 

V1 – Annexure “A”- Page 6 
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60. 

 

This in circumstances where the overall budget of the First 

Respondent for that year was R24.8 billion and the over-spend was 

approximately R172 million or less than 1% of the entire education 

budget for the province. It is clear that what the First Respondent did 

was that instead of apportioning the over-spend proportionately, he 

considered Applicant’s members as a soft target and 

disproportionally penalised them in the sum of R23 million, when on 

a proportionate basis, the total amount reduced to Applicant’s 

members should have been in the region of approximately 

R500 000.00.   

 

V2 – Page 126 – Paragraph 6.12(a) 

V3 – Page 260 

 

61. 

 

The second factual challenge which the Applicant makes against the 

Respondents on this score is that the Respondents raise a very 

curious argument in the papers, as already alluded to earlier. 
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62. 

 

It was conceded that it would cost the State about 17 times more to 

educate all the learners in the schools falling under Applicant’s 

members in the public schools as opposed to subsidising them in 

independent schools.  In the same breath, Respondents say that 

they do not have the money to pay the full amount promised and go 

on to say that if the Applicant’s schools close, they would 

accommodate all the affected learners in public schools.  

 

V2 – Page 170 – Paragraph 18 

 

63. 

 

The absurdity and contradiction in that is self-evident. If the 

Respondents do not have the money to pay the promised amount, 

where will they find 17 times as much, which is what it will cost it to 

accommodate Applicant’s learners in the public schools? 
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64. 

 

In all the circumstances, it is submitted that there is no merit in the 

Respondents’ contentions that they are not able to afford any 

monetary judgment made against them. 

 

 

G.  CONCLUSION 

 

65. 

 

The Applicant respectfully submits that the application for leave to 

appeal should be granted and that the costs of the application 

should be made costs in the appeal, in that there is a reasonable 

prospect that this Court may come to a different conclusion than the 

Court a quo. 
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