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INTRODUCTION 

1 The Centre for Child Law (CCL) was admitted as amicus curiae in 

terms of this Court’s order dated 24 October 2012. 

2 The CCL has considered the written submissions filed in this Court 

by the applicant and the respondents. The CCL does not intend to 

traverse the facts or repeat the legal submissions advanced by the 

parties. The CCL makes the following three central submissions: 

2.1 First, learners at independent schools are bearers of rights in 

the Bill of Rights, especially the right to a basic education.  

2.1.1 Although the obligations of the State in respect of 

independent schools may differ from its obligations in 

respect of public schools, the State does have 

obligations to respect, protect, promote and fulfil the 

rights of learners at independent schools.  

2.1.2 This right is threatened when the State takes a 

decision not to pay promised subsidies. In addition, 

legislation governing subsidies must be interpreted to 

promote constitutional rights and values. 
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2.2 Secondly, when a provincial education department makes a 

promise of an indicative subsidy amount in terms of the 

applicable statutory and constitutional framework, that promise 

creates a legitimate expectation in respect of the amount 

promised.  

2.2.1 The content and consequences of the legitimate 

expectation will vary according to the factual 

circumstances, including the past practice of payment 

of indicative amounts, the timing and extent of any 

reduction and the prejudice to schools and learners 

that will result from a reduction.  

2.2.2 In the present matter, the promise to pay indicative 

amounts and the past practice of paying promised 

amounts did create legitimate expectations.  

2.3 Thirdly, on the papers the facts relating to the promise and the 

past practice that give rise to a legitimate expectation are 

adequately pleaded and the issues have been ventilated. It is 

submitted that the Court is in a position to make a finding 

regarding the legitimate expectations of the affected schools 

and to grant appropriate relief.  
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THE CONSTITUTIONAL RIGHTS OF LEARNERS AT INDEPENDENT 

SCHOOLS 

3 It is contended by the respondents that “this case is not about the 

right to basic education enshrined in section 29(1)(a) of the 

Constitution, save to the extent that it may divert resources from the 

State’s attempts to fulfil that right”.1 The respondents submit further 

that “the right to basic education is not in issue” and that the State’s 

obligations regarding basic education “relate only to public 

schools”.2 

4 The respondents’ argument rests on two related premises: 

4.1 First, that the right to a basic education does not extend to 

learners at independent schools; and 

4.2 Secondly, that the State’s obligations in respect of the right to 

a basic education are unrelated to the payment of subsidies to 

independent schools – that such subsidies detract from rather 

                                            

1
  Respondents’ written submissions pp 15-16 para 33. 

2
  Respondents’ written submissions, p 20 para 49.  
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than form part of the State’s attempts to fulfil and promote the 

right to a basic education. 

5 Both premises are fundamentally inconsistent with the nature of the 

right to a basic education and the State’s obligations in respect of 

that right. They are addressed in turn – the application of the right 

and then the extent of the obligations imposed by it in respect of 

independent schools.  

 

The right of every child to receive a basic education 

6 The first proposition implied by the respondents’ submissions is that 

learners who enrol at independent schools cease to enjoy the right 

to a basic education; that this right applies only to learners at public 

schools.  

7 Under section 29 of the Constitution, every child has the right to 

receive a basic education within an educational system composed 

of both public and independent schools: 

  “29(1) Everyone has the right- 

(a) to a basic education, including adult basic 

education; and 

(b) to further education, which the state, through 

reasonable measures,  must make progressively 
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available and accessible. 

  ... 

(3) Everyone has the right to establish and maintain, at 

their own  expense, independent educational 

institutions that- 

(a) do not discriminate on the basis of race; 

(b) are registered with the state; and 

(c) maintain standards that are not inferior to 

standards at comparable public educational 

institutions. 

 (4) Subsection (3) does not preclude state subsidies for 

independent educational institutions.” (emphasis 

added) 

8 This Court has recently dealt extensively with the ambit of this 

fundamental right in Governing Body of the Juma Musjid Primary 

School & Others v Essay N.O. and Others.3 In doing so, it 

emphasised the significance of the right to basic education in the 

overall constitutional scheme: 

“[B]asic education is an important socio-economic right 

directed, among other things, at promoting and developing 

a child’s personality, talents and mental and physical 

abilities to his or her fullest potential. Basic education also 

provides a foundation for a child’s lifetime learning and 

work opportunities. To this end, access to school – an 

important component of the right to a basic education 

guaranteed to everyone by section 29(1)(a) of the 

                                            
3
  Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761 (CC). 
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Constitution – is a necessary condition for the achievement 

of this right.”4  (emphasis added) 

9 In Khosa v Minister of Social Development; Mahlaule v Minister 

of Social Development,5 this Court considered the meaning of 

“everyone” in the context of the rights in sections 26 and 27 of the 

Constitution. The Court applied a purposive approach, taking note 

that the Constitution expressly provides that the Bill of Rights 

enshrines the rights of “all people in our country”. The Court 

concluded that “everyone” could not be construed as referring only 

to citizens.6 

10 Similarly, there is no basis to contend that “everyone” in section 

29(1)(a) applies only to learners who enrol at public schools.  

                                            
4
  The same approach was taken by the UN Committee on Economic, Social and Cultural Rights, 

which explained the position as follows in General Comment 13: 

“Education is both a human right in itself and an indispensable means of realizing other 

human rights. As an empowerment right, education is the primary vehicle by which 

economically and socially marginalized adults and children can lift themselves out of poverty 

and obtain the means to participate fully in their communities.” 

5
  Khosa v Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) 

SA 505 (CC). 

6
  Khosa at paras 46-47. 
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The State’s obligations in respect of the education rights of 

learners at independent schools 

11 Section 7(2) of the Constitution provides that “the State must 

respect, protect, promote and fulfil the rights in the Bill of Rights”. 

12 This Court has previously held, in the context of the right of access 

to adequate housing in section 26, that it is not only the State that is 

responsible for the provision of houses (or, by analogy, education), 

but that “other agents within our society … must be enabled by 

legislative and other measures to provide housing. The State must 

create the conditions for access to adequate housing for people at 

all economic levels of our society.” 7 

13 Yacoob J held further that “there is a difference between the 

position of those who can afford to pay for housing, even if it is only 

basic though adequate housing, and those who cannot. For those 

who can afford to pay for adequate housing, the State's primary 

obligation lies in unlocking the system, providing access to housing 

stock and a legislative framework to facilitate self-built houses 

through planning laws and access to finance.” 8  

                                            
7
  Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 

46 (CC) at para 35. 

8
  Grootboom at para 36. 
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14 It is submitted that the State’s obligations to provide a basic 

education apply both to learners who enrol at public schools where 

they may or may not be charged fees and learners who enrol at 

independent schools that receive State subsidies in terms of section 

29(4). Whether it is funding a public school or providing a subsidy to 

an independent school, the State is taking steps to fulfil the right to 

basic education.  

15 This constitutional position is reflected both in the South African 

Schools Act 84 of 1996 (the “SASA”) and the Amended National 

Norms and Standards for School Funding (GN 869 in GG 29179 of 

31 August 2006) (“the Norms and Standards”), which recognise that 

learners enjoy their right to a basic education through both public 

and independent schools and that the State has a crucial role to 

play in the national schooling system. The legislature and the 

Minister, in enacting SASA and prescribing the Norms and 

Standards, recognise that one of the ways in which the State 

discharges its obligations is by supporting independent schools, 

including by providing subsidies. 

15.1 SASA defines “school” to mean public schools and 

independent schools and applies to both categories, although 

with some differences. SASA provides in its Preamble  
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“WHEREAS this country requires a new national system for 

schools which will redress past injustices in educational 

provision, provide an education of progressively high quality 

for all learners and in so doing lay a strong foundation for the 

development of all our people's talents and capabilities, 

advance the democratic transformation of society, combat 

racism and sexism and all other forms of unfair 

discrimination and intolerance, contribute to the eradication 

of poverty and the economic well-being of society, protect 

and advance our diverse cultures and languages, uphold the 

rights of all learners, parents and educators, and promote 

their acceptance of responsibility for the organisation, 

governance and funding of schools in partnership with the 

State”. (emphasis added) 

15.2 Similarly, the Norms and Standards are “norms and standards 

for school funding”9 and state that they deal with the public 

funding of public schools and the payment of public subsidies 

to independent schools.10 It is provided that the Norms and 

Standards “apply uniformly in all provinces” (emphasis 

added).11 

16 Also relevant to the interpretation of the SASA is section 28(2) of 

the Constitution, which mandates that “a child's best interests are of 

paramount importance in every matter concerning the child.” Again, 

this a constitutional principle that applies to all children. 

                                            
9
  Norms and Standards para 1. 

10
  Norms and Standards para 3. 

11
  Norms and Standards para 7 
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17 The children who attend the applicant’s member schools largely 

come from disadvantaged populations, as is apparent from the 

record.  

18 Subsidies to independent schools assist the realisation of the right 

to basic education and serve to advance the fundamental rights of 

South African children. This enables independent schools to protect 

the best interests of children enrolled at those schools by, for 

example, ensuring a safe learning environment and providing an 

education of adequate quality. 

19 Accordingly, it is inappropriate to regard an independent school and 

the State as mere parties to a contract in relation to a subsidy. To 

do so masks the impact of State funding on the rights of learners to 

receive a basic education and to decision-making that treats their 

best interests as paramount.  

 

Reducing or withdrawing a subsidy threatens the rights of learners 

to a basic education 

20 It cannot be doubted that the availability of sufficient funds to 

schools, both public and independent, is essential for the effective 

education of learners and the realisation of education as a means of 
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empowering disadvantaged groups. When the State funds 

independent schools, it is ‘unlocking’ the potential of those schools 

to deliver a basic education to learners.  

21 In addition to its positive obligations (for example to build more 

schools and improve school infrastructure), the State bears a 

‘negative’ obligation to respect existing access to rights.12 In 

Jaftha,13 this Court affirmed that socio-economic rights such as the 

right to education not only entail positive duties, but also include a 

negative duty to refrain from depriving persons of existing access to 

socio-economic rights.14 At the very least, this entails that “any 

measure which permits a person to be deprived of existing access 

to adequate housing limits the rights protected in s 26(1).”15 

22 In Grootboom, this Court held that section 26(1) of the Constitution 

imposes “at the very least, a negative obligation upon the State and 

                                            
12

  Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others [2004] ZACC 25; 2005 (2) SA 

140 (CC); 2005 (1) BCLR 78 (CC) at paras 31-34. 

13
  Jaftha v Schoeman and Others 2005 (2) SA 140 (CC). See also Mazibuko and Others v City of 

Johannesburg and Others 2010 (4) SA 1 (CC) at para 47. 

14
  See also Minister of Health & others v Treatment Action Campaign & others 2002 (5) SA 721 

(CC) and Government of the Republic of South Africa & others v Grootboom & others 2001 (1) 

SA 46 (CC) where the Court established that socioeconomic rights consist of a positive and a 

negative  component, the negative component placing a duty on the state not to prevent or 

impair access to the relevant right (i.e. not to take so-called retrogressive measures) 

(Grootboom at para 34; TAC at para 46). 

15
  Jaftha at para 34. 
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all other entities and persons to desist from preventing or impairing 

the right of access to adequate housing”.16 

23 The duty to protect against negative impairment of the right to basic 

education is a heightened one not only because the subject of the 

right is a child. The duty is heightened also because the text of s 

29(1)(a) is without qualification: the Constitution guarantees to a 

child the right to basic education. Unlike the other socio-economic 

rights, this right is not subject to available resources or progressive 

realisation. 

24 Individuals realise their socio-economic rights, including the right to 

education, in many ways, not all of which fit within the dominant 

paradigm of state-based realisation. As appears from Norms and 

Standards, approximately 2% of South African learners access 

education through independent schools.  

25 When the State withdraws or reduces funds promised to a school, it 

threatens the right to basic education by depriving a school of the 

means to continue to provide an education of adequate quality to its 

learners. 

                                            
16

  Grootboom at para 35. 
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26 It is against this constitutional background that the SASA and the 

Norms and Standards made under it fall to be interpreted, and the 

legal status of a promise of a subsidy must be considered.  

 

 

THE APPLICANT SCHOOLS HAVE A LEGITIMATE EXPECTATION  

The requirements for a legitimate expectation 

27 It is well established that legitimate expectations may be proved on 

the basis of either past practice or an express promise establishing 

an expectation.17 Corbett CJ envisaged in Traub that the application 

of the doctrine of legitimate expectation would be developed 

“incrementally, on the facts of each case”.18 

28 In Minister of Environmental Affairs and Tourism v Phambili 

Fisheries (Pty) Ltd,19 the Supreme Court of Appeal summarised 

the requirements for the existence of a legitimate expectation: 

                                            
17

  Administrator, Transvaal v Traub 1989 (4) SA 731 (A) and the cases that followed it; Tirfu 

Raiders Rugby Club v SA Rugby Union [2006] 2 All SA 549 (C) (applying legitimate 

expectations under PAJA). 

18
  Traub at 761D-G. 

19
  Minister of Environmental Affairs and Tourism v Phambili Fisheries (Pty) Ltd 2003 (6) SA 407 

(SCA). 
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28.1 the representation underlying the expectation must be clear, 

unambiguous and devoid of relevant qualification; 

28.2 the expectation must be reasonable; 

28.3 the representation must have been induced by the decision-

maker; and 

28.4 the representation must be one which it was competent and 

lawful for the decision-maker to make without which the 

reliance cannot be legitimate.20 

29 The Supreme Court of Appeal – though divided on their application 

to the facts – approved the following two-fold approach to the 

application of the doctrine of legitimate expectation: 

“The application of the doctrine of legitimate expectation is 

determined on a case-by-case basis. The test for 

establishing whether a legitimate expectation exists is 

twofold. A party claiming that its expectation has been 

adversely affected by administrative action must prove, by 

means of accepted facts, either that the decision-maker had 

made a promise or that it followed a regular practice which 

the claimant reasonably expected to continue and be 

extended to it. Once this is established, then the court must 

determine whether, in the circumstances of the particular 

case, the facts introduce a legal duty which obliges the 

                                            
20

  Minister of Environmental Affairs and Tourism v Phambili Fisheries (Pty) Ltd 2003 (6) SA 407 

(SCA). 
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decision-maker to afford the claimant a predecision hearing. 

This entails a value judgment to be made by the court while 

bearing in mind the need to strike the balance referred to in 

Traub.”21 

30 It is submitted that whether a legitimate expectation arises and, if 

so, its content and the outcome to which the holder is entitled thus 

depend on: 

30.1 The specific facts of the case; and 

30.2 The legal framework within which those facts unfold. 

 

The factual context 

31 In order to establish a legitimate expectation, it is necessary to 

establish on the facts either a promise or a regular practice. In the 

present matter, there was both a promise and a settled practice in 

relation to the payment of the indicative amounts provided to 

individual schools by the provincial department. The references in 

the record to these facts are set out below. 

 

                                            
21

  MEC for Education, Northern Cape Province v Bateleur Books (Pty) Ltd 2009 (4) SA 639 (SCA) 

at para 67 (Jafta JA, dissenting) and para 8 (Cameron JA for the majority). 
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The legal framework 

32 Once the requisite promise and/or practice have been established 

on the facts, it is necessary to embark on the ‘value judgement’ to 

determine whether a legal remedy is to be granted to the party that 

formed the expectation and, if so, what remedy. 

33 The foundation on which this value judgement must be made is the 

legislative framework: the Constitution and the provisions of SASA 

and the Norms and Standards, which govern State subsidies for 

independent schools.  

34 In terms of section 39(2) of the Constitution, the SASA and the 

Norms and Standards must be interpreted having regard to: 

34.1 the right of every child to receive a basic education in terms of 

section 29 of the Constitution within an educational system 

composed of public and independent schools; 

34.2 the right to equality in section 9 of the Constitution and the 

need to promote the achievement of equality in education; 

34.3 the principle that, in matters affecting children, the best 

interests of the child are paramount in terms of section 28(2) 

of the Constitution.  
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SASA: State subsidies for independent schools 

35 The SASA sets a very clear framework for the different 

responsibilities held by the national and provincial departments of 

education. 

36 Section 48 of the SASA, entitled “Subsidies to registered 

independent schools”: 

36.1 empowers the Minister to determine norms and standards for 

the granting of subsidies to independent schools (section 

48(1)); 

36.2 grants the MEC the power “out of funds appropriated by the 

provincial legislature for that purpose, [to] grant a subsidy to 

an independent school” (section 48(2)); 

36.3 enables the Head of Department to terminate or reduce a 

subsidy if a condition applicable to the subsidy is not complied 

with (section 48(3));  

36.4 provides a mandatory procedure to be followed by the Head of 

Department if she seeks to reduce or terminate a subsidy on 

the basis of non-compliance with a condition of that subsidy, 
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which process includes providing notice of, and reasons for, 

the decision, allowing the school to make representations and 

considering them (section 48(4)); and 

36.5 grants a right of appeal against such a decision of the Head of 

Department to the MEC (section 48(5)). 

 

The Norms and Standards 

37 Acting in terms of section 48(1) of the SASA, the Minister has 

promulgated the Norms and Standards, which provide a detailed 

rationale and framework for the payment of State subsidies to 

independent schools.  

37.1 The Norms and Standards note that independent schools vary 

substantially and that it is impossible to generalise about 

them.22  

37.2 The Minister also recorded that independent school enrolment 

amounts to about two per cent of total school enrolment 

nation-wide and may be increasing. According to the Norms 

and Standards, if all learners were to transfer to public 

                                            
22

  Norms and Standards para 47. 
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schools, the cost of public education in certain provinces might 

increase by as much as five percent.23 

37.3 The Minister further recognises that the history of State 

subsidies during apartheid was both uneven and 

discriminatory.24 While race-based inequalities in subsidies to 

independent schools have been eliminated since 1994, 

subsidy levels have nonetheless continued to differ greatly by 

province. Extreme pressure on the non-salary components of 

provincial education budgets, especially in 1997/98 and 

1998/99, has resulted in a sharp decline in the per learner 

value of independent school subsidies, and has led to 

considerable uncertainty as to the future trend of independent 

school funding by provincial education authorities.25 

37.4 The Minister records that fees in independent schools have 

tended to rise in response to subsidy cuts and that  

“[t]he serious reality underlying the new policy for 

school funding is that, for the foreseeable future, 

provincial education budgets will be extremely 

                                            
23

  Norms and Standards para 48. 

24
  Norms and Standards para 49.  

25
  Norms and Standards para 50. 
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constrained, especially with respect to non-personnel 

allocations, out of which subsidies are paid.”26  

38 The anticipated strain on provincial funds to pay subsidies is 

addressed in the Norms and Standards by prescribing a ‘subsidy 

policy’, provisions for the sequencing of the steps relating to 

subsidies, criteria and conditions of eligibility for subsidies and 

provisions dealing with the reduction of subsidies, including for 

budgetary reasons.  

38.1 The ‘subsidy policy’ is based on two principles – the ‘fiscal 

argument’ and ‘social grounds’. The ‘fiscal argument’ is that it 

is cost-effective for the government to pay subsidies to 

independent schools performing a service that would 

otherwise have to be performed by the State.27 The ‘social 

grounds’ relate to the need to address the historical inequality 

in education, the backlogs in public education and the financial 

strain on the public education system.28 

38.2 The Norms and Standards provide a tabulated sequencing of 

the application of the norms during the school and State 

                                            
26

  Norms and Standards para 52. 

27
  Norms and Standards para 54. 

28
  Norms and Standards para 55.  
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financial years. Significantly, the sequencing for the State 

financial year provides 

1.  Availability of guideline, preliminary, and final 

budgetary information which can be used to 

determine school-level budgets and inform schools.  

2. Availability of budgeted funds.” (emphasis added) 

38.3 The sequencing provisions are thus based on the principle 

that schools must be able to rely on the promises of subsidies 

made by the State in order to plan and prepare their own 

budgets and determine the school fees to be charged for the 

coming school year. Paragraph 71 provides that “[a]nalytical 

and budgetary preparation for January of year n+1 must start 

not later than the beginning of the school year of year n.” 

38.4 The Norms and Standards provide further that “[t]hey are 

intended to provide a stable and principled basis for MECs in 

all provinces, to decide the eligibility for subsidy and the level 

of subsidies for registered independent schools.” 29 

38.5 The Norms and Standards further prescribe a number of 

rigorous conditions of eligibility for a subsidy,30 which include 

                                            
29

  Norms and Standards para 173. 

30
  Norms and Standards paras 176-178. 
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conditions relating to pass rates and agreement to undergo 

inspections. 

38.6 For those schools that are eligible, the Norms and Standards 

prescribe funding criteria to guide the determination of the 

amount of the subsidies to be received.31 

38.7 Finally, the Norms and Standards provide for the extent to 

which provinces may reduce funds available for subsidies 

because of ‘budgetary expediency’: 

“191 The Ministry of Education is sensitive to the connection 

between the total cost of independent school subsidies and 

the overall budgetary position of a Provincial Education 

Department. Recent reductions in the overall funds available 

for independent school subsidies because of urgent 

budgetary expediency, should not become de facto policy by 

default. At the same time, PEDs must have latitude to vary 

budgetary allocations between programme areas, in relation 

to the total funds at their disposal, and the priorities 

established in terms of national and provincial policies. 

192 A PED may, therefore, alter the fee levels and/or 

corresponding percentage subsidies levels except for the 0% 

subsidy level applicable to school fee level 5 in Figure 4 after 

consultation with the DoE, if the application of these norms 

would-  

(a) cause a PED's expenditure on subsidies to 

independent schools to deviate from a three-year 

                                            
31

  Norms and Standards paras 180-190. 



25 
 

historical moving average by more than 10 per cent in 

real terms in any given year; 

(b) contribute to over-expenditure on the PED's budget 

in the year they are applied; or 

(c) result in the total independent school programme 

receiving year-to-year budget cuts (or increases) in any 

given year that are significantly larger (or smaller) than 

other programme areas in the PED's budget. 

Other deviations 

193 Aside from deviations already discussed in this 

document, a PED may deviate from the subsidy and fee 

levels in these norms only on good cause shown to the DoE 

(see paragraph 174 above).” (emphasis added) 

39 It is submitted that the Norms and Standards permit reductions 

based on “budgetary expediency” of the previous year’s subsidies, 

not of subsidies already promised, especially where schools have 

budgeted based on the promised amounts. 

40 The present matter does not concern whether the amounts 

promised to the individual schools were determined in accordance 

with the Norms and Standards, as the applicant seeks only the 

payment of the amounts actually determined by the State.  
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Legitimate expectations in respect of subsidies 

41 The CCL submits that the promise to pay subsidies to the individual 

schools must therefore be approached, not in isolation as if it were 

an ordinary commercial transaction, but in the context of the 

following crucial considerations: 

41.1 A right to a basic education that, far from being irrelevant to 

learners at independent schools as contended by the 

respondents, is directly affected by decisions to reduce 

subsidies; 

41.2 The unequal history of education, including the payment of 

subsidies, and the particular impact of substantial reductions 

on poor schools; 

41.3 The impact of the grant or reduction of a subsidy on the best 

interests of children who are learners at the affected schools; 

41.4 A statutory framework – in section 48 of the SASA – which 

expressly limits the circumstances in which and reasons why a 

subsidy may be reduced;  

41.5 A set of regulations that acknowledges the impact of the grant 

or reduction of subsidies to independent schools and develops 
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a carefully calibrated system which, in particular, commits 

provincial governments to providing “guideline, preliminary, 

and final budgetary information which can be used to 

determine school-level budgets and inform schools”; and 

41.6 A practice of implementing the subsidy system in the past in 

which the indicative amounts initially promised to schools are 

paid to them and not significantly reduced. 

 

The basis on which the State may reduce promised subsidies 

42 The CCL will next seek to expand upon the basis on which the State 

may grant and subsequently reduce subsidies for independent 

schools within the constitutional and statutory framework outlined 

above after promising amounts that give rise to a legitimate 

expectation, taking into account the guidance to be drawn from 

earlier judicial decisions. 

43 The respondent rely on the decision of this Court in Ed-U-College,32 

arguing that Ed-U-College establishes no more than a right to 

hearing and not a right to claim payment purely on the 

                                            
32

  Permanent Secretary, Department of Education and Welfare, Eastern Cape, and Another v Ed-

U-College (PE) (Section 21) (Inc) 2001 (2) SA 1 (CC) at para 22. 
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undertaking.33 However, Ed-U-College did not address a claim 

based on promised indicative amounts, a settled practice of paying 

those amounts and a belated attempt to reduce promised amounts 

after schools had budgeted and planned. Ed-U-College addressed 

three matters related to, but very different to the reduction of 

promised amounts, namely: 

43.1 The decision by the provincial legislature to allocate a certain 

percentage of the budget to the provincial education 

department, which the Court concluded is a legislative act; 34 

43.2 The decision in the memorandum to the appropriation act to 

allocate a percentage of the education budget to independent 

schools, which the Court held was also a legislative act;35 and 

43.3 The MEC’s determination of the formula by which to allocate 

subsidies within the cap determined by the legislature was an 

administrative act.36 

                                            
33

  Respondents’ written submissions p 23 para 57.  

34
  Ed-U-College at paras 11-12. 

35
  Ed-U-College at para 14. 

36
  Ed-U-College at para 21. 
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44 However, not only is Ed-U-College distinguishable, but the Court 

expressly left open the possibility of precisely the claim asserted by 

the CCL. The Court, having referred to the Premier, Mpumalanga 

decision, held: 

“Subsidies are paid annually and given the precarious 

financial circumstances of education departments at present, 

schools and parents cannot assume, in the absence of any 

undertaking or promise by an education department, that 

subsidies will always continue to be paid at the rate 

previously established or that they should be afforded a 

hearing should subsidies have to be reduced because the 

Legislature has reduced the amount allocated for 

distribution.” 

45 This Court in Ed-U-College was accordingly simply making the 

point that there is no absolute right to continue to be paid the same 

subsidies each year “in the absence of any undertaking or promise 

by an education department”. The corollary of this statement is that, 

where a promise or undertaking is made, a right either to be paid 

the established subsidy or a right to a hearing may arise. 

46 More relevant to the present matter is the decision of this Court in 

Premier, Mpumalanga, and Another v Executive Committee, 
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Association of State-Aided Schools, Eastern Transvaal 1999 (2) 

SA 91 (CC):37 

46.1 This case concerned “state-aided”, rather than independent, 

schools. (The schools at issue in the case were the so-called 

“model C” schools.) 

46.2 In 1995, the MEC for education in Mpumulanga decided that 

bursaries that had, up to then, been paid for needy students in 

state-aided schools would no longer be paid from July 

1995.The MEC decided to cut the bursaries for the 1995 

financial year. However, because the decision had not been 

made in time, the department committed to paying the 

bursaries for the first quarter only, but not for the rest of the 

financial year. It is significant, for present purposes, that there 

had already, at that stage, been an initial decision to grant the 

bursaries. 

46.3 The Court held that in the absence of any evidence to show 

that the government had contractually undertaken to pay the 

                                            
37

  Premier, Mpumalanga, and Another v Executive Committee, Association of State-Aided 

Schools, Eastern Transvaal 1999 (2) SA 91 (CC). 

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bSalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'99291'%5d&xhitlist_md=target-id=0-0-0-1687
http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bSalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'99291'%5d&xhitlist_md=target-id=0-0-0-1687
http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bSalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'99291'%5d&xhitlist_md=target-id=0-0-0-1687
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bursaries, the governing bodies and parents could not rely on 

a breach of a contractual undertaking as a cause of action.38 

46.4 The Court considered the authorities on legitimate 

expectations and held that once a person has established that 

he or she had a legitimate expectation of either a substantive 

or procedural benefit, that person had a right to procedural 

fairness.39 

46.5 The Court pointed out that schools had to budget, and incur 

obligations, on the basis of promises of bursaries. Because 

bursaries were paid in arrears, schools would have to incur 

expenditure before actual receipt of the money. In this case, 

schools had incurred expenses on the premise that bursaries 

would be paid for the 1995 financial year, only for them to be 

withdrawn. This gave rise to a legitimate expectation of a 

combined procedural and substantive nature.40 

46.6 The Court held that, in determining what constitutes 

procedural fairness in a given case “a court should be slow to 

                                            
38

  Premier Mpumalanga at para 31. 

39
  Premier Mpumalanga at para 36. 

40
  Premier Mpumalanga at para 38. 
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impose obligations upon government which will inhibit its 

ability to make and implement policy effectively”.’41 

46.7 However, the Court held: 

“On the other hand, to permit the implementation of 
retroactive decisions without, for example, affording 
parties an effective opportunity to make 
representations would flout another important principle, 
that of procedural fairness. . . Citizens are entitled to 
expect that government policy will ordinarily not be 
altered in ways which would threaten or harm their 
rights or legitimate expectations without their being 
given reasonable notice of the proposed change or an 
opportunity to make representations to the decision-
maker.” 42 

46.8 It was therefore procedurally unfair, and therefore unlawful, for 

the province to withdraw bursaries already awarded 

retrospectively without a hearing. 

46.9 The Court therefore ordered that the bursaries be paid for the 

balance of the 1995 school year. The Court limited its order to 

directing that the bursaries had to be paid for the rest of the 

1995 financial year. Factors which influenced this decision 

were that: 

                                            
41

  Premier Mpumalanga at para 41. 

42
  Premier Mpumalanga at para 41. 
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46.9.1 The procedure followed to achieve the change in policy 

did not accord with the requirements of the 

Constitution;  

46.9.2 The bursaries were to be paid to assist indigent 

students to attend school;  

46.9.3 The amount of money concerned was, in the context of 

the departmental education budget, very small;  

46.9.4 When the MEC finally gave formal notice of his 

decision to terminate the payment of the bursaries on 

31 August 1995, the third term of the school year had 

nearly run its course. At that stage it would have been 

difficult for the school to rearrange its affairs for the 

fourth term. It is doubtful, therefore, whether notice 

given at that stage to terminate bursaries at the end of 

the third term would have been reasonable notice; and 

46.9.5 On balance, the potential disruption to schools of what 

would, in effect, be a retroactive termination of the 

bursaries outweighed the potential advantage that 
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could be gained from the reallocation of those funds by 

the province.43 

47 The question of a legitimate expectation in respect of subsidies for 

independent schools was considered in the unreported judgment of 

Cameron J in Excelsior High School CC and others v MEC for 

Education, Gauteng and others.44 

47.1 This case concerned independent schools which received 

subsidies. At a particular point towards the end of 1999, the 

provincial department in Gauteng wrote to the schools and told 

them that subsidies would be based on a differentiation 

between primary and secondary schools. The actual amount 

each school would receive would be communicated to the 

schools in March 2000. 

47.2 The representative of the schools then wrote to the 

department. The purpose of the letter was to seek clarity on 

the question whether the calculation of subsidies would be 

calculated as per the schools’ proposal – ie, R3238 per learner 

                                            
43

  Premier Mpumalanga at para 47. 

44
  Excelsior High School CC and others v MEC for Education, Gauteng and others (unreported 

judgment of the Witwatersrand Local Division) Case no 00/21268, handed down on 12 

December 2000. 
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in primary schools and R4677 per learner in high schools. 

These figures were derived from earlier meetings between the 

department and the schools’ representatives. 

47.3 There was no response to this letter. However, after this letter 

was written there was an education at which an official from 

the national department confirmed that differentiations had to 

be made between secondary and primary school subsidies. 

47.4 Despite this, the Gauteng department wrote to the schools in 

April 2000 and said that: 

47.4.1 The officials who spoke for the national department at 

the workshop were not empowered to confirm that 

there would be differential rates for primary and 

secondary learners; 

47.4.2 The National Norms contain no provision for 

differentiation of the type sought by the schools; and 

47.4.3 There would therefore be no differentiation between 

primary and secondary learners. 

47.5 The provincial department therefore paid out the subsidies on 

the undifferentiated (and therefore lower) basis. The schools 
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relied on their legitimate expectation to be heard prior to the 

previously-agreed formula being revoked. 

47.6 In addition to the above-mentioned facts – which facts are all 

present in the current matter – the court accepted as common 

cause that: 

47.6.1 The schools planned their budgets for 2000 based on 

assurances contained in the letter from the department 

in November 1999; 

47.6.2 The decision of April 2000 would severely prejudice the 

schools; and 

47.6.3 By April 2000 it was too late for the schools to 

reconstruct their budgets and planned expenditure 

based on the new decision. 

47.7 Relying on Premier, Mpumulanga, Cameron J held that it 

was inappropriate to adopt a formalistic approach to the legal 

status of the “undertaking” made by the Department. It had to 

be accepted that governmental departments were free to alter 

policy determinations. The issue, however, was that there is a 

“category of alterable policy decisions that nevertheless 
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engender expectations and that induce reliance on them in a 

way that gives rise to enforceable legal rights”.45 

47.8 The Court therefore held that the communication of November 

1999, while not unalterable, had legal effect. The contents of 

the communication were affirmed at the workshop held in 

February 2000. Therefore, as in the case of Premier 

Mpumulanga, the initial indication of the department could not 

unilaterally, and without notice, be withdrawn by the 

Department for the purposes of the 2000 financial year.46 

47.9 The Court concluded by pointing out that the “decision” (or 

“undertaking”) communicated in November 1999 was 

revocable “on reasonable notice to those who justly and 

constitutionally placed reliance on it”. No revocation, however, 

took place until April 2000 when it was far too late for the 

schools to make alternative arrangements.47 

48 The Court held that the provincial department had to apply the 

formula, for the 2000 year, which had been communicated in 

                                            
45

  Excelsior CC at p 20. 

46
  Excelsior CC at pp 21-23. 

47
  Excelsior CC at pp 25-26. 
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November 1999. This, therefore, resulted in an order that the 

approved subsidies be paid out to the schools for that financial year. 

 

The reliance on budgetary constraints to reduce the promised 

amounts was out of time 

49 It is accepted that indicative subsidy amounts are ‘alterable’ 

entitlements and that budgetary constraints are a permissible 

reason to reduce the amount of subsidies previously awarded.  

50 However, mere reliance on budgetary constraints or departmental 

over-expenditure is not a sufficient basis to override the legitimate 

expectations created by promising specific amounts as subsidies, 

which amounts the individual schools have already used as a basis 

on which to plan and budget for the coming school year.48  

51 In Centre for Child Law & others v Minister of Basic Education 

& others, Plasket J held that “the South African Schools Act 

requires both teacher and non-teacher establishments to be known 

by governing bodies before their budgets can be approved and to 

allow them to determine how many additional posts are needed at 

                                            
48

  Founding affidavit, p 25 para 53 (describing the “potentially catastrophic” consequences of 

materially reducing the promised subsidy after schools have budgeted and planned). 
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their schools”.49 Plasket J identified 30 September of each year as 

the date by which this must be done in order to enable schools to 

plan and budget.50  

52 In the present matter, the communication regarding the promise of 

subsidies to independent schools also took place in September 

2008 in relation to the 2009/10 financial year. The letter informing 

the schools of the approximate amounts stated “[i]n order for 

schools to prepare budgets for 2009 approximate funding levels will 

therefore be as follows”.51  

53 In May 2009, after budgeting on the basis of these amounts, well 

into the 2009/10 financial year, the affected independent schools 

were informed of a “cut not exceeding 30% in your current subsidy 

allocation for the financial year 2009/10”.52 The cut was explained 

on the basis of a “cash crisis” in the Province. As in the case of 

Premier, Mpumalanga and the Excelsior CC matters, this cut was 

effectively retrospective in that it related to the financial year that 

                                            
49

  Centre for Child Law & others v Minister of Basic Education & others (as yet unreported) [2012] 

ZAECGHC 60 (3 July 2012) at para 32. 

50
  Centre for Child Law at paras 31 and para 8 of the order. 

51
  Annexure “E” to the founding affidavit, p 62, original emphasis. 

52
  Annexure “K” to the founding affidavit, p 73. 
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was already underway and in respect of which the affected schools 

had already prepared their budgets.  

54 In City of Johannesburg Metropolitan Municipality v Blue 

Moonlight Properties 39 (Pty) Ltd and Another (CC), this Court 

held that “[i]t is not good enough for the City to state that it has not 

budgeted for something, if it should indeed have planned and 

budgeted for it in the fulfilment of its obligations.”53  

55 The CCL contends that provincial governments are legally obliged 

to plan and budget for the funding of independent schools timeously 

so as to avoid any need to substantially and belatedly reduce 

promised subsidies. In addition, the budgeting process and 

communication to schools of subsidy amounts must be sequenced 

so as to enable schools to plan and budget for the coming school 

year. To do so, they must be able to rely on the indicated amounts.  

 

The content of the legitimate expectation and appropriate relief 

56 It is submitted that the word “approximate” used in conveying the 

promise to pay subsidies must be considered within the framework 

of the Norms and Standards, which envisage preliminary and 

                                            
53

  City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd 2012 

(2) SA 104 (CC) at para 74. 
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guideline figures being provided to schools so that they may plan 

and budget securely for the coming year. It is submitted that the 

debate between the applicant and respondents about the extent of 

deviation conveyed by “approximate” wrongly focuses on the 

dictionary definitions of the word and the ‘intention’ of contracting 

parties in the abstract, rather than the purpose of providing initial 

subsidy amounts within the regulatory scheme.  

57 In these circumstances, the CCL contends that the schools 

represented by the applicant acquired a legitimate expectation that 

the subsidies promised to them would not be substantially reduced 

at a stage when the schools had already budgeted on the basis of 

the promised amounts. 

58 In some circumstances, especially where constitutional rights are 

threatened, a legitimate expectation entitles a person to more than 

merely a hearing before the object of the expectation is taken away. 

In Joe Slovo, the majority of this Court appears to have endorsed 

the claim that the residents facing eviction had a legitimate 

expectation, not merely to be heard, but that 70 per cent of the 

houses built in the Joe Slovo settlement would be allocated to Joe 
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Slovo residents who qualify.54 As the State consented to an order to 

provide the promised 70 per cent of the houses to Joe Slovo 

residents, it was unnecessary for the Court finally to decide the 

question.  

59 In light of the unique constitutional, statutory and factual features 

applicable to the payment of promised subsidies, it is submitted that 

the content of the legitimate expectation created by the promise is 

not limited to merely a cursory hearing, but that the affected schools 

are entitled to an order enforcing the content of the legitimate 

expectation, akin to the orders made in Premier, Mpumalanga and 

the Excelsior CC matters. 

60 It bears emphasis that the legitimate expectations of the affected 

schools do not exist in perpetuity, but relate to the specific year and 

promised subsidies that are in issue. An order enforcing their 

legitimate expectations will not preclude the provincial government 

altering the subsidy formulae or amounts in future, provided that this 

is done timeously and lawfully.  

 

 

                                            
54

  Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and Others (Centre 

On Housing Rights And Evictions and Another, Amici Curiae) 2010 (3) SA 454 (CC) at para 

110. 
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THE LEGITIMATE EXPECTATION OF THE APPLICANT SCHOOLS IS 

PLEADED AND ADEQUATELY VENTILATED 

The elements of legitimate expectation were pleaded and 

established 

61 We note that the applicant in the present matter focuses its legal 

submissions primarily on the question whether a contract was 

concluded. The High Court adopted a similar approach. The 

respondents, by contrast, argue that while a remedy may lie in 

public law arising from the applicant’s legitimate expectation, the 

applicant has not relied upon it or put up sufficient facts to enable 

this Court to decide the issue.  

62 It is submitted that the test to ascertain whether a basis is pleaded 

for a legitimate expectation is not the formalistic question whether 

the legal label of “legitimate expectation” is used in the papers. 

Rather, the true enquiry is whether the elements of a legitimate 

expectation – a promise and/or settled practice and the resultant 

prejudice – are pleaded and supported by the established facts on 

the record.55  

                                            
55

  Competition Commissioner of SA v Senwes Limited (unreported, referred to as [2012] ZACC 6, 

12 April 2012 at para 39 (per Jafta J for the majority, holding that the label ‘margin squeeze’ 

was wrongly used but that the necessary elements of the statutory contravention had been 



44 
 

62.1 The applicant has relied throughout the proceedings on an 

“undertaking” or “promise”.56 The applicant declined to attach 

a legal label to the cause of action, stating that “whether that 

promise or undertaking is characterised as being of an 

administrative nature or something akin to a contractual 

obligation is neither here nor there”.57The applicant instead 

stated that “this application hinges on a narrow legal point 

namely whether the letter from the Department… constituted 

an enforceable promise to pay”.58 

62.2 The applicant pleaded and put up detailed evidence relating to 

the settled practice of paying the promised amounts stated in 

the indicative subsidy communications each year.59 

62.3 The applicant also used language connoting an expectation 

and asserted, in substance, an expectation and an entitlement 

to rely on that expectation.60 

                                                                                                                                        
pleaded). See also Maphango and Others v Aengus Lifestyle Properties (Pty) Ltd [2012] ZACC 

2 at fn 98 (the majority) and also para 109 (the dissenting judgment per Zondo J). 

56
  The reliance on “promise” appears, inter alia, at: founding affidavit p 11, para 12, p 12 para 13, 

p 23 para 46, p 24 para 48, pp 29-30 para 67, p 30 para 68; replying affidavit p 163 para 4, p 

169 para 17. 

57
  Replying affidavit p 169 para 17. 

58
  Applicant’s supplementary replying affidavit p 173 para 3. 

59
  Founding affidavit p 25 paras 51 and 52; supplementary replying affidavit p 182 para 29. 
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62.4 The applicant described the consequences for schools if the 

promised amounts are materially deviated from.61 

63 Other than using the label “legitimate expectation”, it is not clear 

what more the respondents contend ought to have been pleaded by 

the applicant in order to enable determination of this issue.  

64 In any event, the respondents clearly understood that the facts 

pleaded constituted the elements of a legitimate expectation, as the 

respondents expressly denied that a legitimate expectation had 

arisen in their supplementary affidavit: 

“Hence, once the 28 new schools were included into the 

subsidy structure the Applicant could have bore (sic) no 

legitimate expectation that the amounts referred to in 

annexure “E” to the founding papers would be paid.”62 

65 There is, therefore, no basis for the complaint that the elements of a 

legitimate expectation were not pleaded. 

 

                                                                                                                                        
60

  Founding affidavit, pp 28-29 para 64 and p 29 para 66. 

61
  Founding affidavit p 25 para 53. 

62
  Respondents’ supplementary affidavit p 218 para 3.2.e. 
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There is no requirement to institute review proceedings 

66 The respondents submit that, even if the applicant schools did have 

a legitimate expectation, they were required to vindicate it by way of 

review proceedings.  

67 It is well established that the provisions of rule 53 are not 

peremptory. A party relying on a legitimate expectation or other 

administrative justice rights is entitled to employ other procedural 

mechanisms, including rule 6 and urgent proceedings – as the 

applicant did in the present matter.63 

68 Although review is the primary remedy for the enforcement of 

legitimate expectations, especially where the content of the 

expectation is procedural, this is not an absolute rule. The courts 

may also vindicate legitimate expectations and other rights relating 

to administrative justice by way of mandatory interdicts.64 In relation 

to legitimate expectations in respect of bursaries and subsidies, in 

                                            
63

  Jockey Club of South Africa v Forbes supra 661–662; Rampa v Rektor Tshiya 

Onderwyskollege 1986 (1) SA 424 (O). In Simaan v SA Pharmacy Board 1982 (4) SA 62 (A) 

leave was granted to lead evidence on appeal in lieu of a review application. See also Federal 

Convention of Namibia v Speaker, National Assembly of Namibia 1994 (1) SA 177 (Nm) 193. 

64
  See, for example, Majake v Commission for Gender Equality and Others 2010 (1) SA 87 (GSJ) 

(ordering reinstatement on the basis of a legitimate expectation to a pre-hearing dismissal); 

Moatshe v MEC for Safety & Security, North West Province and others [1997] 1 All SA 79 (B) 

(ordering the granting of a temporary liquor licence for a period of three months or until the 

application for a permanent licence was decided). 
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Premier, Mpumalanga and Excelsior CC, this Court and the High 

Court previously granted orders directing payment of the promised 

amounts.   

69 This Court’s remedial powers are broad and flexible. The question is 

what order would be just and equitable in the circumstances.65  

 

It is not in the interests of justice to remit the matter 

70 The respondents argue that the appropriate remedy is remittal.  

71 It is submitted that the facts that would give rise to a legitimate 

expectation, and the constitutional and statutory context in which it 

would arise, have indeed been pleaded and the necessary evidence 

adduced by the applicant.  

72 The Court is in a position to decide these issues on the papers and 

that there is no indication that further evidence is required or that 

there is any basis to remit the matter. Despite indicating the initial 

intention to do so,66 agreeing time periods for the delivery of 

                                            
65

  Section 172 of the Constitution. 

66
  Answering affidavit, p 95 para 1.3 and p 134 para 8. 
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supplementary answering papers,67 and requesting an extension to 

deliver them,68 the respondent initially did not supplement its papers 

with additional evidence before the High Court. 

73 However, although their written submissions state otherwise,69 the 

respondents did ultimately deliver supplementary papers.70  

74 In their written submissions, the respondents now suggest that 

additional evidence that might be led is evidence to determine what 

relief would be in the best interests of children at the affected 

schools and of children who attend public schools.71 Such evidence 

would be of no relevance or assistance to a court re-hearing this 

matter following remittal.  

74.1 First, it is inconceivable that evidence could be led that it is in 

the best interests of the learners at the affected schools to 

reduce the subsidies payable to those schools.  

                                            
67

  Supplementary replying affidavit, p 173 para 2. 

68
  Annexure “RB” p 192 (letter from the State Attorney to the applicant’s attorneys requesting an 

extension to file supplementary answering papers); annexure “RC” p 193 (letter from 

applicant’s attorneys granting the requested extension). 

69
  Respondents’ written submissions p 4 para 9. 

70
  Respondents’ supplementary affidavit pp 203-233. 

71
  Respondents’ written submissions pp 26-27 para 67. 
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74.2 Secondly, there is no basis in the applicable legal framework 

to suspect that the rights or interests of learners at (any or all) 

public schools will be affected in any way by the discrete relief 

sought in this matter. 

75 In circumstances in which the respondents were afforded the 

opportunity to supplement their answering papers, and in the 

absence of any indication what specific further evidence the 

respondents would seek to adduce, there is no basis for remittal. 

Further delay would not be in the interests of justice. 

76 It is submitted that, given the passage of time since the relevant 

events and the fact that the respondents retain the power to alter 

subsidy amounts in future, it would not be in the interests of justice 

to remit the matter. If the applicant schools indeed had a legitimate 

expectation in respect of the promised amounts, it would be just and 

equitable to direct the payment of those amounts. 

 

CONCLUSION 

77 The CCL advances three primary submissions: 

77.1 First, learners at independent schools are bearers of rights in 

the Bill of Rights, especially the right to a basic education. The 
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rights of learners are relevant to, and threatened by, decisions 

to reduce subsidies to their schools – especially belated 

decisions made after schools have budgeted and planned for 

the year.  

77.2 Secondly, the promise of an indicative subsidy amount in 

terms of the applicable statutory and constitutional framework 

creates a legitimate expectation in respect of the amount 

promised. In the present matter, the promise to pay indicative 

amounts and the past practice of paying promised amounts 

did create legitimate expectations.  

77.3 Thirdly, on the papers the facts relating to the promise and the 

past practice that give rise to a legitimate expectation are 

adequately pleaded and the issues ventilated. The Court is in 

a position to make a finding regarding the legitimate 

expectations of the affected schools. It would be just and 

equitable to direct payment of the specific amounts promised 

to the affected schools. 
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