
 

 
 

CONSTITUTIONAL COURT OF SOUTH AFRICA                                                      

                                   ConCourt Case No: 269/2021 

In the matter between: 

ALIAS MTOLO                                   First Applicant  

MANEHENG MTOLO            Second Applicant 
 
and  

 
THEUNIS CHRISTOFFEL LOMBARD                  First Respondent  

NATIONAL MINISTER OF POLICE     Second Respondent  
 
JACOBUS HUNTER            Third Respondent  
 
MARIA HELENTJE LOMBARD       Fourth Respondent 
                                  

 
 

APPLICANTS’ HEADS OF ARGUMENT 

INTRODUCTION 

1. Having a roof over our heads is a symbol of pride and 

achievement for many South Africans – for all of us, is a 

reminder that our dignity is restored. Overall, having a roof over 

our heads is an assurance that we have a place to call home.  

 
2. When our right to have a roof over our heads is taken away from 

us unlawfully and unconstitutionally, the end result is that our 

Constitutional rights are infringed – the rights to dignity, 

education and children’s rights turn to be grossly infringed. 
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BACKGROUND FACTS 

3. The applicants and their 8 children were unlawfully and 

unconstitutionally evicted - the property they lived in partially 

demolished – the roof and windows removed. The eviction 

prompted the applicants to launch urgent application in High 

Court Gauteng Division, Johannesburg.  

4. The first application was heard on an extreme urgent basis, on 

Saturday evening, 10 July 2021 before Justice Keightley. The 

Judge order inter alia, that the eviction and demolition of the 

applicants was unlawful and unconstitutional – thus, an 

alternative immediate decent shelter and/or accommodation 

that meet the acceptable standard to be occupied by human-

beings must be provided to the applicants.  

5. The first respondent acknowledged the receipt of the order 

Justice Keightley – failed to comply, but threatened to pursue a 

rescission application. It is common cause that no such 

application was launched.  

6. The first respondent failed to comply with the order of Justice 

Keightley, the applicants launched the second urgent 

application on 30 July 2021 - surprising, but not unprecedented, 

the first respondent launched an extreme urgent application for 

reconsideration of the order of Justice Keightley on Saturday, 

31 July 2021.  
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7. On 05 August 2021, Justice Antonie granted an order recalling 

Judge Keightley’s directing respondents to permit the applicants 

and their children to have unrestricted and undisturbed access 

and possession to the property. 

8. Further that the roof and windows of the property must be 

replaced to make it fit for human occupation by not later than 10 

August 2021.  Of crucial to this matter, is paragraph 6 of Justice 

Antonie’s order that granted the applicants a leave to approach 

the High Court on an urgent basis should the respondents fail to 

comply with the order 

9. The applicants launched the third urgent application alleging 

that certain first and second respondents failed to comply with 

Judge Antonie’s order that was granted on 05 August 2021.  

10. The third urgent application was adjudicated by Judge 

Dippenaar on 25 August 2021. The High Court, however, struck 

the application from the roll for lack of urgency with 

costs. Justice Dippenaar concluded that there was no need for 

the matter to be determined on an urgent basis – the applicants 

were also ordered to pay the costs of the application.  

11. The application was struck off the roll by Justice Dippenaar 

regardless of the existence of Justice Antonie’s order granting 

the applicants a leave to approach the Court on an urgent basis 

should the respondents fail to comply with his order. 



 
 

Page 4 
 
 

 
12. The applicants have now approached this Court directly on an 

urgent basis for an order directing that the first and fourth 

respondents comply with the order granted by Justice 

Antonie.  The applicants further requests that the first and fourth 

respondents be ordered to pay the costs of this application. 

13. The applicants submits that the conduct of the first and fourth 

respondents, in refusing to comply with Justice Antonie’s order, 

violated their Constitutional rights – the rights to dignity1 

children’s right to basic education2 and the children’s rights3.  

14. This is so because the delay  by the first and fourth respondents 

to comply with Justice Antonie’s order has continuously 

rendered the applicants homeless – thus, the applicants’ 

children are unable attend school nor participate in any 

schooling activities.  

15. Some of the applicants’ children are in grade 12 - soon they will 

be required to write their final examinations. The matric results 

could open doors for further education at an institution high 

learning. This could be their crucial ticket to eradicate the 

poverty they found themselves in it. For this reasons, it is 

submitted that this matter be determined on an urgent basis. 

 
1 Section 10 of the Constitution of the Republic of South Africa. 

2 Section 29(1) (a) of the Constitution of the Republic of South Africa. 

3 Section 28(2) of the Constitution of the Republic of South Africa. 
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JURISDICTION AND INTEREST OF JUSTICE  

Jurisdiction 

16.  It is lucid that this matter engages this Honourable Court’s 

constitutional jurisdiction. Thus, the jurisdiction of this Court is 

engaged in two pronged. 

17. First, the applicants’ application raise issues of gross violation 

of multiple constitutional rights by the first and second 

respondents; 

18. The crux of the application in engaging the jurisdiction of this 

Court is the failure by the first and fourth respondents to comply 

with the order of Justice Antonie. 

19. The net results of such failure is the continued infringement of 

the children’s rights, the applicants and their children’s dignity 

and the children’s right to basic education. This undoubtedly 

falls within the ambit of section 167(3)(b)(i) of the Constitution.4 

In the recent judgement of this Court, Moko v Acting Principal 

of Malusi Secondary School and Others5, it was held seeking 

 
4 Section 167(3)(b)(i) of the Constitution states that “[t]he Constitutional Court may decide constitutional 
matters”.  Section 167(7) goes on to state that “[a] constitutional matter includes any issue involving the 
interpretation, protection or enforcement of the Constitution”. 
5 (CCT 297/20) [2020] ZACC 30; 2021 (4) BCLR 420 (CC) 
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a relief from the Court to declare that constitutional rights to basic 

and further education under section 29(1)(a) and (b) of the 

Constitution have been infringed, undoubtedly falls within the 

ambit of section 167(3)(b)(i) of the Constitution. Thus, the Court’s 

jurisdiction is engaged. 

20. Second, the matter involves the failure by the first and second 

respondents to comply with the order granted by justice Antonie. 

It is trite that the failure to comply with court orders could bring 

the integrity of the judiciary into disrepute and erode public 

confidence if authority of the courts.  

21. This Court in the recent judgement of Secretary of the Judicial 

Commission of Inquiry into Allegations of State Capture, 

Corruption and Fraud in the Public Sector including Organs 

of State v Zuma and Others,6 held that the matter concerns 

the protection of the authority of the Judiciary to carry out its 

constitutional functions vested in it by section 165 of the 

Constitution, and the safeguarding of the rule of law, the 

supremacy of the Constitution, and the values that lie at the 

heart of our constitutional order. 

 
6 (CCT 52/21) [2021] ZACC 18; 2021 (9) BCLR 992 (CC)  
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22. Thus, the issues at the heart of this matter are irrefutably 

constitutional issues that engage this Court’s jurisdiction. 

Direct Access  

23. It is trite that this Court in considering this application it should 

be satisfied that it is in the interests of justice to grant direct 

access. It is further trite that an application for direct access to 

this Court is an extraordinary procedure that ought to be 

followed only in exceptional circumstances.  

24. It is submitted that the matter before this Court is evidently 

extraordinary in two pronged: 

24.1 First, the continues gross violation of the applicants and their 

children’s constitutional rights is clearly in the interest of 

justice and compelling for this Court to depart from its normal 

procedure – this matter involves the violation of the rights of 

children, the most vulnerable people in the society. 

24.2 Second, the failure to comply with the order of Justice 

Antonie has the propensity to bring the judiciary in disrepute 

– thus, it is submitted that the interest of justice permits that 

this Court depart from its normal procedure 
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25. Although it is “not ordinarily in the interests of justice for a court 

to sit as a court of first and last instance, in which matters are 

decided without there being any possibility of appealing against 

the decision given” However, in matter that exceptional 

circumstance, (similar to the applicants’ case) exist this Court 

can grant direct access.   

 
26. In Mazibuko v Sizulu N.O7, Moseneke DCJ noted that “[f]or 

the existence of exceptional circumstances there must, in 

addition to other factors, be sufficient urgency or public 

importance, and proof of prejudice to . . . the ends of justice . . . 

to justify such a procedure”.8  

 
27. In Besserglik v Minister of Trade Industry and Tourism and 

Others9, the court held that a further relevant consideration to a 

grant of direct access is whether an applicant can show that they 

have exhausted all other remedies and procedures that are 

available to them.10 This further consideration is crucial in 

determining to grant direct access to this Court. 

 
7 2013 (11) BCLR 1297 (CC).  
8 Mazibuko above n 6 at para 35. 
9 1996 (6) BCLR 745 (CC). 
10 Besserglik above n 6 at para 6. 
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28. It is common cause that the applicants approached the High 

Court as a matter of extreme urgency for the vindication of their 

constitutional rights – rights to dignity and the rights of their 

children – the right to education. This Court in Moko held in a 

matter that was decided on an urgent basis that a right to 

education it is transformative in nature both for individuals and 

society as a whole, is of fundamental importance in this 

country11.   

 
29. The applicants succeeded in two occasions and obtained a 

substantial relief in a in a form of an orders that were meant to 

restore their dignity and further put to an end to the continues 

gross violations of their children. But situation drastically 

changed, and the applicants, including their children are yet to 

enjoy any tangible rresults of the order granted by Justice 

Antonie.   

 
30. The applicants’ endeavour to compel the first and fourth 

respondents to comply with the order of Justice Antonie failed, 

Justice Dippenaar struck from the roll with costs.  

 

 
11 Moko above n 5 at para 20. 
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31. Justice Dippenaar struck the matter from the roll for lack of 

urgency, despite the existence of the order issued by Justice 

Antonie granting the applicants a leave to approach the High 

Court on an urgent basis should the respondents failed to 

comply with the order he granted. This clearly eroded the gains 

accrued to the applicants and their children as contained in the 

order of Justice Antonie.  

 
32. The applicants and their children find themselves in a serious 

predicament and they need to salvage their constitutional rights 

– in their quest to vindicate their rights, they approached this 

Court directly for an urgent relief, and avoided to enrol the 

matter on ordinary roll in the High Court, which could result in a 

determination of the matter many months, if not a year.  

 

URGENCY  
 
33. This matter involves violation of multiple constitutional rights – 

the rights to dignity and education, including the children’s 

rights. The lack of urgent relief would result in a serious gross of 

those rights – notwithstanding that Justice Dippenaar struck the 

matter from the roll with costs.  
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34. The delay in ensuring that the applicants and their children enjoy 

the benefits emanating from Justice Antonie’s order is creating 

a lengthy a gap for the children to resume with their normal 

schooling. There is a possibility that if no urgent relief is granted, 

the children in grade 12 stand to forfeit the remainder of the 

academic year. This could result in them in been dropouts – and 

not able to even secure any place to further their studies in the 

year 2021 in tertiary level. They will simply add to the millions of 

other children who are without education and unemployment in 

this country. 

35. The other issue that clearly render this matter urgent is the 

failure to comply with Judge Antonie’s order. In Victoria Park 

Ratepayers’ Association v Greyvenouw12, the court held that:  

“it is not only the object of punishing a respondent to 
compel him or her to obey an order that renders contempt 
proceedings urgent: the public interest in the 
administration of justice and the vindication of the 
Constitution also render the ongoing failure or refusal to 
obey an order a matter of urgency.  This, in my view, is 
the starting point: all matters in which an ongoing 
contempt of an order is brought to the attention of a court 
must be dealt with as expeditiously as the circumstances, 
and the dictates of fairness, allow” 

 
12 CC 2004 JDR 0498 (SE)  
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36. Thus, the urgency of this matter is clearly undeniable.  
 

37. Crucial to this matter is that there are no factual disputes 

requiring resolution that require the admission of evidence. The 

evidence in the form of picture of the property alleged to have 

been fixed by the first and fourth respondents are not denied as 

the true pictures of the status of the property. Further, the 

psychologist’s report remained unchallenged, despite a reliance 

place by the first respondent that psychologist is not an engineer 

or an expert in buildings – something that she never claimed to 

be in the report.  

CONCLUSION  

38. The relief sought is competent, justified, needed and – above all 

– appropriate, just and equitable, as required by the 

Constitution.  

39. It is accordingly submitted, that a proper case has been made 

for the granting of relief as sought in the notice of motion, with 

costs. 

MW MARWESHE 
MARWESHE ATTORNEYS 

08 SEPTEMBER 2021 


