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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT BRAAMFONTEIN) 

 

CASE CCT 245/21 

 

In the matter between: 

 

ELECTORAL COMMISSION OF SOUTH AFRICA    Applicant 

and 

 

MINISTER OF COOPERATIVE GOVERNANCE  

AND TRADITIONAL AFFAIRS      First Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT  

IN THE PROVINCIAL GOVERNMENT OF THE  

EASTERN CAPE             Second Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT 

IN THE PROVINCIAL GOVERNMENT OF THE  

FREE STATE                Third Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT 

IN THE PROVINCIAL GOVERNMENT OF GAUTENG        Fourth Respondent 
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MEC RESPONSIBLE FOR LOCAL GOVERNMENT  

IN THE PROVINCIAL GOVERNMENT OF KWAZULU-NATAL Fifth Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT 

IN THE PROVINCIAL GOVERNMENT OF LIMPOPO            Sixth Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT 

IN THE PROVINCIAL GOVERNMENT OF MPUMALANGA     Seventh Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT 

IN THE PROVINCIAL GOVERNMENT OF THE  

NORTHERN CAPE              Eighth Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT  

IN THE PROVINCIAL GOVERNMENT OF THE  

NORTH-WEST                 Ninth Respondent 

 

MEC RESPONSIBLE FOR LOCAL GOVERNMENT  

IN THE PROVINCIAL GOVERNMENT OF THE  

WESTERN CAPE               Tenth Respondent 

 

SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION      Eleventh Respondent 

___________________________________________________________________ 

 

MINISTER OF COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS’ 
WRITTEN SUBMISSIONS 
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INTRODUCTION 

1. The application brought by the Independent Electoral Commission of South 

Africa (“the Commission”) is novel.  The dilemma the Commission finds itself in 

cries out for urgent judicial intervention.  The interests of justice can only be 

served by direct access to this Court. 

2. Our democracy is founded on the values of inter alia “universal adult suffrage, a 

national common voters roll, regular elections and a multi-party system of 

democratic government, to ensure accountability, responsiveness and 

openness.”12   

3. The Minister of Cooperative Governance and Traditional Affairs (“the Minister”), 

having regard to the Commission’s founding papers as well as its adoption of the 

recommendations of retired Deputy Chief Justice Moseneke, accepts the 

Commission’s assessment that if elections were to proceed on 27 October 2021, 

they would likely not be free and fair. 

4. It is the Commission’s3 primary constitutional obligation to ensure that elections 

are free and fair.4  Given its determination, it should not be forced to proceed with 

an objectively potentially unlawful process, at great expense, that is likely going 

to give birth to unlawful results, which will be subject to legal challenge. 

 

1  Minister’s Explanatory Affidavit, p631, para 9. 

2  Section 1(d) of the Constitution. 

3  Section 4 of the Electoral Commission Act 51 of 1996. 

4  Section 190 of the Constitution. 



 4 

5. Section 8 of the Local Government: Municipal Electoral Act 27 of 2000 

(“Electoral Act”), read with section 24(2) of the Municipal Structures Act 32 of 

2000 (“Municipal Structures Act”) empower the Minister, on request of the 

Commission, to postpone local government elections if the Commission is 

satisfied that it is not reasonably possible to conduct free and fair elections on 

the date proclaimed by the Minister. 

6. The Minister’s power to postpone elections is circumscribed and cannot extend 

to a period beyond 90 days after the expiry of the term of municipal councils.  

Accordingly, the Minister is legally constrained and cannot meaningfully assist 

the Commission.5 

7. The Minister has communicated to the Commission that in the absence of a court 

order authorising her to do so, she does not have any powers under the 

Constitution and the applicable legislation to:6 

7.1. delay the timeous proclamation of the local government elections; or 

7.2. postpone such elections until February 2022.  

8. The Minister is committed to ensuring that the local government elections are 

held in line with the Constitution and the applicable legislation.7  Therefore, 

unless this Court – assuming it has the powers to do so – authorises that the 

 
5  Minister’s Explanatory Affidavit, p634, para 19. 

6  Minister’s Explanatory Affidavit, p634, para 24, read with Annexure “FA11” of the Commission’s 
FA, pp572-573. 

7  Minister’s Explanatory Affidavit, p634, para 24, read with Annexure “FA11” of the Commission’s 
FA, pp572-573. 
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elections may be held in February 2022, the Minister was constrained to  

proclaim the elections for a date in October 2021.8 

9. The Minister does not oppose the Commissions application and files these 

submissions to assist the Court, to the extent necessary, in the determination of 

an appropriate remedy. 

THE RELIEF SOUGHT BY THE COMMISSION 

10. The primary relief sought by the Commission is a declaration that the elections 

may be held outside the 90-day period prescribed by the Constitution and the 

Municipal Structures Act. 

11. In the alternative, the Commission seeks an order declaring the failure to hold 

the elections within the 90-day period and in line with the Minister’s proclamation 

as unconstitutional and invalid and for the Court to exercise its remedial powers 

in terms of section 172 of the Constitution. 

12. The Commission also seeks an order that the Minister should withdraw the notice 

setting the date of 27 October 2021 for the elections and issuing a fresh notice 

setting a date before 28 February 2022, as well as the continued functioning of 

the current municipal councils until the new councils have been elected.  The 

Minister does not oppose this relief and will withdraw her notice, were she 

ordered to do so by this Court. 

13. The Commission explains that it is impossible for it to meet the three 

constitutional requirements for elections namely, that they be held regularly, be 

 
8  Minister’s Explanatory Affidavit, p634, para 24, read with Annexure “FA11” of the Commission’s 

FA, pp572-573. 
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free and fair and be safe.9  It therefore invokes the common law principle that the 

law does not require the impossible.10  Generally speaking, the Minister does not 

find reason why, as the Commission argues,11 the principle cannot be applied to 

constitutional obligations.  However, we submit for the reasons below that an 

order of invalidity in terms of section 172(1) of the Constitution may be 

unavoidable. 

THE APPROPRIATE REMEDY 

14. Section 172 of the Constitution states the following in respect of the powers of 

courts (including the Constitutional Court) in constitutional matters: 

“(1) When deciding a constitutional matter within its power, a court— 

(a) must declare that any law or conduct that is inconsistent with the 
Constitution is invalid to the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including— 

(i) an order limiting the retrospective effect of the 
declaration of invalidity; and 

(ii) an order suspending the declaration of invalidity for any 
period and on any conditions, to allow the competent 
authority to correct the defect. 

(2)(a) The Supreme Court of Appeal, the High Court of South Africa or a court of 
similar status may make an order concerning the constitutional validity of 
an Act of Parliament, a provincial Act or any conduct of the President, but 
an order of constitutional invalidity has no force unless it is confirmed by 
the Constitutional Court. 

(b) A court which makes an order of constitutional invalidity may grant a 
temporary interdict or other temporary relief to a party, or may adjourn the 
proceedings, pending a decision of the Constitutional Court on the validity 
of that Act or conduct. 

 
9  Commission’s HoA, para 21. 

10  Commission’s HoA, paras 37-47. 

11  Commission’s HoA, paras 46. 
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(c) National legislation must provide for the referral of an order of constitutional 
invalidity to the Constitutional Court. 

(d) Any person or organ of state with a sufficient interest may appeal, or apply, 
directly to the Constitutional Court to confirm or vary an order of 
constitutional invalidity by a court in terms of this subsection.” (Emphasis 
added) 

15. Section 172(1)(a) is couched in very clear peremptory terms – that is, where law 

or conduct is inconsistent with the Constitution, the Court is enjoined to declare 

such law or conduct invalid.  The Court has no discretion in this regard. 

16. It is only once the Court has made a declaration of invalidity under 

section 172(1)(a) that it can exercise a discretion under section 172(1)(b) to 

make any order that is just and equitable, which may include an order suspending 

the declaration of invalidity.  The power in section 172(1)(b) must be construed 

harmoniously with other provisions of the Constitution, according to its purpose,  

gleaned from the language read in the context of the Constitution as a whole.12 

Read in that way, the Constitution does not circumscribe the Court’s powers 

under section 172(1)(b).  It does not, for instance, state that non-compliance with 

certain provisions of the Constitution, e.g. section 159, is not subject to the 

Court’s powers in section 172(1)(b).  That is, that the invalidity that flows from 

such non-compliance is not capable of amelioration in terms of section 172(1)(b). 

17. Section 159 of the Municipal Structures Act provides that: 

“`(1) The term of a Municipal Council may be no more than five years, as 
determined by national legislation. 

(2) If a Municipal Council is dissolved in terms of national legislation, or when 
its term expires, an election must be held within 90 days of the date that 
Council was dissolved or its term expired. 

 
12  Hlophe v Premier of the Western Cape Province, Hlophe v Freedom Under Law and Other 

2012 (6) SA 13 (CC) at para 33. 



 8 

(3) A Municipal Council, other than a Council that has been dissolved following 
an intervention in terms of section 139, remains competent to function from 
the time it is dissolved or its term expires, until the newly elected Council has 
been declared elected.” (Emphasis added) 

18. Section 159 is clear that: 

18.1. firstly, the term of Municipal Councils may not exceed five years; and  

18.2. secondly, municipal elections must be held within 90 days of the expiry of 

the term of a Municipal Council. 

19. In Mhlope,13 this Court considered its powers under section 172 in the context of 

municipal elections, where the remedy sought essentially required the Court to 

suspend section 16(3) of the Electoral Act.14 As in the present circumstances, 

the relief sought was extraordinary.15 

20. Mogoeng CJ, writing for the majority, highlighted the constitutional limits imposed 

on the terms of municipal councils.16  It was also highlighted that the Constitution 

does not make provision for the extension of this term.17  Mogoeng CJ made the 

point, however, that “[e]very constitutionally permissible solution must thus be 

explored to avert a looming constitutional crisis that could result from the 

unconstitutional elongation of terms of office.”18  Section 172(1)(b) of the 

Constitution was identified as the solution. 

 
13  Electoral Commission v Mhlope and others 2016 (5) SA 1 (CC). 

14  Ibid at paras [81]-[82]. 

15  Ibid. 

16  Ibid at para [126]. 

17  Ibid at para [127]. 

18  Ibid. 
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21. The Court held as follows regarding its power in section 172(1)(b) to make a just 

and equitable remedy:19 

‘The power to make a just and equitable order is ordinarily to be preceded by 
a declaration that conduct or law is inconsistent with the Constitution and 
invalid. That power is exercisable by a court “when deciding a constitutional 
matter within its power”. Retrospectivity and the suspension of the 
declaration of invalidity flow from the unconstitutionality of conduct or law. 
And the power to allow the competent authority time to correct the defect that 
is at the heart of the declaration of invalidity is dependent on satisfying the 
above prerequisites.’ 

 

22. The Court then further made the point that section 2, which reinforces the 

supremacy of the Constitution, unequivocally requires that conduct inconsistent 

with a constitutional provision be declared invalid.20 

23. In regard to its own powers, the Court stated:21  

“This Court may not do anything to suggest, albeit inadvertently, that conduct 
that is inconsistent with a constitutional imperative might at times be 
exempted from being so declared, for fear of any future attempt to take unfair 
advantage of an otherwise correctly-stated principle. This Court is well-
empowered by section 173 of the Constitution to regulate its own process 
“taking into account the interests of justice”. And that is how any illegitimate 
exploitation of the correct exposition of our constitutional jurisprudence would 
have to be dealt with. 

The rule of law is one of the cornerstones of our constitutional democracy. 
And it is crucial for the survival and vibrancy of our democracy that the 
observance of the rule of law be given the prominence it deserves in our 
constitutional design. To this end, no court should be loath to declare conduct 
that either has no legal basis or constitutes a disregard for the law, as 
inconsistent with legality and the foundational value of the rule of law. Courts 
are obliged to do so. To shy away from this duty would require a sound 
jurisprudential basis. Since none exists in this matter, it is only proper that 
we do the inevitable.” (Emphasis added) 

 
19  Ibid at para [128]. 

20  Ibid at para [129]. 

21  Ibid at paras [129]-[130]. 
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24. The Court highlighted that in exercising its judicial discretion, it is constrained by 

the rule of law. 

25. In Black Sash Trust22 Froneman J explained the limits of this Court’s exercise of 

its just and equitable remedial power as follows: 

“It is necessary to be frank about this exercise of our just and equitable 
remedial power. That power is not limitless and the order we make today 
pushes at its limits. It is a remedy that must be used with caution and only in 
exceptional circumstances. But these are exceptional circumstances. 
Everyone stressed that what has happened has precipitated a national crisis. 
The order we make imposes constitutional obligations on the parties that they 
did not in advance agree to. But we are not ordering something that they 
could not themselves have agreed to under our supervision had an 
application been brought earlier, either by seeking an extension to the 
contract that would have expired on 31 March 2017 or by entering into a new 
one.” 

26. Assuming this Court were to find that this application is urgent and grants the 

IEC direct access, even if it were to be held that the doctrine of impossibility 

applies to constitutional obligations, the Court is constitutionally obliged to hold 

that there has been a breach of section 159(2) of the Constitution but that in view 

of the facts, it is impossible and not in the public interest to insist on elections in 

October 2021. 

27. It does not appear to be constitutionally appropriate not to declare the failure to 

hold elections within 90 days as constitutionally invalid and for this Court to grant 

remedial orders flowing from that declaration.  Section 172 empowers the Court 

to ameliorate the consequence of the invalidity by allowing elections to take place 

at a later date, provided that there are exceptional circumstances justifying this.  

 
22  Black Sash Trust v Minister of Social Development and others (Freedom under Law NPC as 

Intervening Party and Corruption Watch (NPC) RF and another as amici curiae) 2017 2017 (3) 
SA 335 (CC) at para [51]. 
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It is without question that these are exceptional circumstances calling for the 

Court’s exercise of its just and equitable remedial power in this manner.   

28. We emphasise that a declaration of invalidity does not at all suggest that the 

Commission has done anything wrong or that it has failed to discharge its 

constitutional obligations.  If at all necessary, given the context within which this 

application is brought, perhaps the potential sting of such a declaration could be 

softened by an express acknowledgment to this effect by this Court, i.e. that the 

declaration simply follows as a matter of law because of the extraordinarily 

exceptional circumstances in this case.  Those circumstances properly engage 

the remedial powers of the Court under section 172 of the Constitution. 

CONCLUSION 

29. In the premises, the Minister aligns herself with the alternative remedy sought by 

the Commission in these proceedings, including the prayer for a supervisory 

interdict.  The supervisory interdict is in both competent and appropriate, subject 

to any adaptations that the Court may make.23 

 

 

 

 

 
23  Minister of Health and Others v Treatment Action Campaign and Others 2002 (5) SA 721 (CC) 

para 104. 
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REALEBOGA TSHETLO 

BUSANI DHLADHLA 

CHAMBERS 

Sandton 

18 August 2021  
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