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INTRODUCTION 

1. The applicant (‘the EC’) approaches this Court on the premise that the local 

government elections which the Constitution stipulates must take place 

before 1 November 2021, cannot be held, purportedly because the effects of 

the COVID-19 pandemic render it objectively impossible for the EC to 

organise elections that are (a) free and fair and (b) safe, within the time-period 

available to the EC to do so.1 

2. The EC characterises its dilemma as “unprecedented” and not of its own 

making.2  Neither of these submissions is correct.   

3. In these submissions we deal with the following: 

3.1. First, we summarise the EC’s case; 

3.2. Secondly, we set out the pertinent information that the EC did not see 

fit to place before this Court in its founding papers; 

3.3. Thirdly, we address the EC’s fundamental misconception of its 

obligations to Parliament; 

3.4. Fourthly, we address why this Court has no power to grant the main 

relief sought and why the main relief in effect asks this Court 

                                                 
1 Commission’s HoA para 2-3. 
2 Commission’s HoA para 1 and 4. 
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inappropriately to anticipate a potential breach of the Constitution, and 

in so doing, to grant relief which breaches the Constitution; 

3.5. Fifthly, we address why the alternative relief amounts to a breach of 

fundamental rights, and in any event is in effect no different in 

substance to the main relief; and 

3.6. Finally, we deal with the issue of condonation for the late delivery of 

the answering affidavit. 

THE EC’S CASE 

4. At the outset it bears mention that the relief sought by the EC, if granted, 

would do fundamental and irreparable harm to the underpinnings of our 

constitutional democracy.  In essence, an unelected body, albeit a Chapter 9 

institution, is asking the judiciary to amend the Constitution, and in so doing, 

to exercise a power which the Constitution has expressly reserved to the 

legislature.   

5. The EC acknowledges that there is “no other legislative way of resolving [its] inability 

to hold free and fair local government elections in October 2021”3 other than through 

an amendment of s 159(2) of the Constitution.  Yet it persists in seeking to 

advance the legal fiction that the relief it seeks from this Court does not in 

                                                 
3 RA para 82, rec. 694-695. 
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substance amount to precisely that – a constitutional amendment to be 

effected by this Court.   

6. The EC accepts that it is required to ensure that it holds regular elections yet 

it approaches this Court to vindicate its decision not to hold regular elections 

in accordance with the constitutionally-mandated schedule set by s 159(2). 

7. The EC’s case in essence is that it will be “impossible” to hold free and fair 

local government elections as required by s 159(2) of the Constitution in 

October 2021.4  The EC bases this conclusion on two broad issues 

purportedly arising from the COVID-19 pandemic. 

7.1. First, the medical and scientific evidence presented to the inquiry held 

before Justice Moseneke (‘the Moseneke inquiry’)5 and the conclusions 

reached in his report (‘the Moseneke report’) regarding the infection 

risk posed by the holding of elections in October 2021 as opposed to 

at some later date (be that February 2022 or thereafter);6 and 

7.2. Second, the impact of COVID-19 restrictions on political activity 

necessary to render such elections free and fair.7 

                                                 
4 FA para 144-145, rec. 71. 
5 The Moseneke inquiry was convened in terms of s 14(4) of the Electoral Act Commission Act 51 of 1996 
(‘the Electoral Act’). 
6 FA para 82.3 – 82.3.2, rec. 41-42. 
7 FA para, 82.1 - 82.2, rec. 41. 
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8. In its founding papers the EC’s case is largely based on the contention that 

the medical and scientific evidence presented to the Moseneke inquiry 

establishes that the holding of local government elections in October 2021 

would pose an unacceptably high risk to the public in respect of the spread of 

the COVID-19 virus, and that this would amount to a breach of fundamental 

rights.  

9. In this regard the EC based its conclusions on the evidence presented to the 

Moseneke inquiry in relation to:  

9.1. the increased transmissibility of the dominant Delta variant;8  

9.2. election-related activities resulting in large gatherings which in turn 

result in so-called “super spreader events” and/or placing persons at 

risk for contracting COVID-19;9  

9.3. the inadequacy of the public health care system to handle the demands 

of the pandemic and a potential fourth wave;10 and  

9.4. the need to vaccinate at least 67% of the adult population in order to 

achieve “community immunity” and that this will not be achieved by 

                                                 
8 FA para 69, rec. 37; para 160 rec. 75-76. 
9 FA para 65, rec. 36; para 73, rec 38 and para 161, rec 76. 
10 FA para 70 rec. 37, para 163, rec. 76-77. 
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October 2021,11 but that the country looks on track to reach 

community immunity by or before February 2022.12  

10. It bears mention that the EC expressly associates itself in its founding papers 

with what it characterises as the “key consideration in Justice Moseneke’s selection of 

February 2022 as the appropriate date for the holding of the local government elections”13 

as being the “likelihood of community immunity (or, at a minimum, widespread 

vaccination) by that stage.”14  

11. Indeed, both Justice Moseneke and the EC conclude that the postponement 

of the elections is justified on the basis that the scientific evidence purportedly 

demonstrates that postponing the elections to February 2022 or thereafter 

will save lives and that the country will be better protected because more 

people would have been vaccinated by that date.15 

12. In reply the EC seeks to contend that “debates about whether [vaccination rates] 

produce true community immunity are for present purposes beside the point”16, 

purportedly because postponing the elections to some indefinite date in 2022 

will mean that “millions more South Africans will have received the protection that the 

vaccinations afford against serious illness and death”.17 

                                                 
11 FA para 72  rec. 37-38; para 165-166, rec. 77-78; para 173, rec. 81. 
12 FA para 173, rec. 81 and FA para 225, rec. 101. 
13 FA para 218, rec. 99. 
14 FA para 218, rec. 99. 
15 FA para 219, rec. 99. 
16 RA para 72.6, rec. 687. 
17 RA para 72.6, rec. 687. 
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13. What the EC asks this Court to accept, based on these contentions and the 

conclusions in the Moseneke report, is that the medical and scientific evidence 

demonstrates unequivocally that holding the local government elections in 

October 2021, as opposed to in early 2022, will not be safe (i.e. will expose 

the citizens of this country to an unacceptably high risk of COVID-19 

infection) and that there is no other conclusion but that the elections will not 

be free and fair.   

14. However, this is simply not the case. 

15. The EC further contends that the lockdown regulations which have been in 

place from 16 June 2021 to date inhibit free and fair elections because they 

prevent political parties from effectively campaigning and communicating 

with the electorate.18   

16. In addition, the EC contends that the COVID-19 pandemic and in particular, 

the third wave resulted in it having to cancel the one voter registration 

weekend that was scheduled for this local election cycle19, and that, as a 

consequence, a significant number of eligible voters will be unregistered.20 

                                                 
18 FA para 82-82.2.2, rec. 40-41; para 177-180, rec. 82-84. Commission HoA para 96. 
19 FA para 98.5.7, rec. 51. 
20 FA para 98.5.4, rec. 50. 
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THE EC’s UNEXPLAINED FAILURE TO PLACE KEY EVIDENCE 

BEFORE THE COURT IN ITS FOUNDING PAPERS 

17. The EC failed to place certain pertinent facts before this Court which 

demonstrate that it is not the case that the COVID-19 pandemic renders it 

objectively impossible to hold local government elections safely in 

October 2021. 

18. It was only in its replying affidavit, for the first time, that the EC saw fit to 

inform the Court of the extensive preparations that it has undertaken for the 

2021 local government elections and which have been in place since at least 

May 2021.21   

19. Indeed, it is evident if regard is had to the replying affidavit and the affidavit 

of the tenth respondent (‘the Provincial Minister’), that much of the same 

information which the Provincial Minister sought to place before the Court 

suddenly found its way before this Court in the EC’s replying affidavit. 22 It 

has not explained its initial failure to disclose this highly relevant information 

in its founding papers. 

                                                 
21 RA para 61 -66, rec. 680-684 and Annexure RA4, rec. 705-761.  AA para 54-68, rec. 819-824 and 
Annexure AB1, rec. 830-863. 
22 Id. 
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20. The information regarding the EC’s preparations for the October 2021 local 

government elections is, evidently, not a response to anything raised by the 

amici or any of the intervening parties and it was most certainly not a response 

to any criticism of the EC not having presented “alternative ways in which it sought 

(and failed) to fulfil its constitutional obligation”.23   

21. The only reasonable inference to the drawn from the conduct of the EC is 

that in seeking to make out a case of objective impossibility it chose to cherry-

pick the information that it sought to place before this Court in its founding 

affidavit in order to suit the narrative that it seeks to create.  It does not assist 

the EC to state that this information had been annexed to submissions made 

to the Moseneke inquiry when that information was not dealt with expressly 

in the founding papers before this Court. 24 Such conduct from a Chapter 9 

institution falls to be deprecated. 

22. Regrettably, this “bait and switch” tactic characterises the conduct and indeed 

the relief sought by the EC. 

23. What is clear, however, is that the EC had put in place extensive COVID-19-

specific measures to hold local government elections and that it had briefed 

the WCPL on its readiness to hold the elections with the date of 

                                                 
23 RA para 60, rec. 679. 
24 Swissborough Diamond Mines (Pty) Ltd and Others v Government of the Republic of South Africa and Others 1999 (2) 

SA 279 (T) at 324F-H. 



11 
 

27 October 2021 having been announced by the President, albeit not formally 

proclaimed.25 

24. As regards the cancelled voter registration weekend which was meant to have 

been held in July 2021, the replying affidavit confirms that poor planning on 

the part of the EC was the primary cause of the cancellation of the voter 

registration weekend, and not the COVID-19 pandemic. 

25. Two key facts emerge from the EC’s explanation regarding the budget cuts 

that it faced in the 2021/2022 financial year.26   

25.1. The EC was aware that it required R40 111 570.00 to cover the cost of 

PPE for the voter registration weekend,27 and yet in the face of massive 

budget cuts, it took a decision to set aside R34 500 000.00 of its 

available funds for media placement.28 

25.2. The EC on 31 August 2020, and again on 16  September 2020 alerted 

National Treasury to the fact that the budget cuts were negatively 

affecting its ability to deliver on its constitutional mandate, and on 

15 February 2021 alerted National Treasury that it intended to apply 

for further funding to meet its mandate.29 

                                                 
25 AA para 55, rec. 820. 
26 Once again this information comes to the fore for the first time in reply having been buried in Annexures 
to the Moseneke report. 
27 RA para 54.4 rec 676. 
28 Moseneke report, Submission by Chief Electoral Officer p. 263 para 60. 
29 RA para 54.6-54.7, rec. 677. 
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26. These facts demonstrate that the EC made a deliberate budgeting decision, in 

the midst of the COVID-19 pandemic, to prioritise funding of media 

placement as opposed to the funding of PPE necessary safely to hold a voter 

registration weekend.   

27. There can be no sensible explanation for this irrational use of available funds.  

While we do not suggest that the Court should scrutinise the EC’s budget line 

by line, the fact that the EC comes to this Court and says that “there were no 

funds remaining to fund PPE in 2021/22 with the result that PPE procurement remains 

unfunded at this stage”30 in circumstances where it chose to spend R34.5m on 

media placement calls into question the cogency of the reasons put up by the 

EC as to why PPE is unfunded.   

28. It cannot sensibly contend that it was reasonable not to hold a voter 

registration weekend in June 2021 because of budget constraints31 in these 

circumstances, and then turn around and blame the intervention of the third 

wave for yet another failure to hold a voter registration weekend in July 2021, 

in order to absolve itself of its rank incompetence.   

29. As the Democratic Alliance (‘DA’) points out, the main reason that the 

June 2021 voter registration weekend was postponed was because of the EC’s 

mismanagement of the procurement delivery, the loading of software, and the 

                                                 
30 RA para 54.5 rec. 677. 
31 RA para 55, rec 678. 
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training   of  its officials on the new software of  the Voter Management 

Devices.32 

30. Further, when the EC tells this Court in terms that it knew in August 2020 

and September 2020 that it did not have the budget to meet its constitutional 

mandate, and that by February 2021 (after the second wave) , it had alerted 

National Treasury to the fact that it would be seeking further funding to meet 

its mandate, it cannot then ask this Court to accept that it was caught off-

guard by the COVID-19 pandemic, and that it suddenly woke up in May 2021 

to the fact that it might need to take steps to approach Parliament to perform 

its duties in order to delay the October 2021 elections.33 

31. The EC also failed to disclose to this Court that, while it had obtained 

postponements of by-elections when the country was placed on Adjusted 

Alert Level 4, it went ahead with by-elections in 17 wards in the Western Cape 

on 11 November 2020 and 9 December  2020, when the second wave 

resurgence alerts had been triggered in the province and the second wave was 

underway.34  Similarly, the EC failed to disclose to the Court that it held by-

elections in 4 wards in the Western Cape on 30 June 2021, when the third 

wave was well underway.35 

                                                 
32 DA intervention application DA.63 para 167.1.  The EC has not disputed this in reply. 
33 At no point has the EC explained why it chose to wait until May 2021 to engage the services of Justice 
Moseneke to investigate the feasibility of holding elections in October 2021. 
34 AA para 69.1-69.2, rec. 824; para 70-72, rec. 825-826 
35 AA para 69.4, rec. 825; para 73, rec. 826. 
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32. What this demonstrates is that the EC is able to conduct voting safely even 

during times of high infection rates as it has done in the Western Cape during 

the second and third waves.   

33. As regards the medical and scientific evidence, the EC has again cherry-picked 

the evidence that suits its narrative of objective impossibility.  

34. The EC and Justice Moseneke have pinned their colours to the vaccination 

mast as it were.  Yet the medical experts, even those who support the 

postponement of elections, do not say that which the EC would have this 

Court believe – that postponing the elections to a date in the future that would 

allow for wider vaccine coverage will definitely lead to a safer public health 

environment in which to hold elections.  

35. The EC asks this Court (before the elections are held) to accept its conclusion 

that the elections will not be free and fair, because the elections will not be 

“safe” based on the medical and scientific evidence, and in circumstances 

where the evidence of the medical experts which the EC has placed before 

this Court is that while there is substantial convergence in respect of the 

scientific evidence, the main area of divergence relates to the likely trajectory 

of the virus and the resultant infections, hospitalisation and deaths in 

October 2021, as compared to February 2022 to March 2022.36   

                                                 
36 Moseneke report para 274, rec.  
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36. A key fact that the EC has failed to place squarely before this Court, and 

which puts paid to any notion that this Court may rely on the scientific 

evidence to conclude  with any degree of certainty that, if the elections were 

to be held in October 2021, as opposed to early next year, they would not be 

free and fair because of the risk to life and health, is that there is simply no 

such consensus. 

37. As a number or parties have pointed out, Professor Salim Abdool Karim, 

states in terms in his oral presentation to the Moseneke inquiry that in his 

view the safest time to hold the election would be October 2021.37  This is 

reflected in the Moseneke report, a fact that did not make its way into the 

EC’s founding affidavit while the remainder of his presentation was reflected 

in the EC’s founding affidavit, and which it has sought to remedy in reply.38 

38. In his evidence before the Moseneke inquiry Prof. Abdool Karim presented 

projections of likely virus infections during October 2021, then during a 

three-month delay, and a six-month delay, and, based on those projections,  

maintained that the best time to hold local government elections is 

October 2021, rather than three months later.39  Prof. Abdool Karim was 

further of the view that we are likely to see several new variants by 

                                                 
37 AA para 81, rec. 821. 
38 AA para 81, rec. 821; RA 69-70, rec 684. 
39 Moseneke report para 287, rec. 232. 
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March 2022, including new variants that escape immunity and that everyone 

who has been vaccinated will be “back to square one”.40 

39. Prof. Shabir Madhi, the Dean of the Faculty of Health Sciences at the 

University of the Witwatersrand, pointed out that it is difficult to predict the 

trajectory of the virus, particularly for October 2021.41  He was of the view 

that the major risk lies in the period leading to voting day and that, based on 

past patterns with waves 1 and 2, it may be that October 2021 is a period of 

relative calm, with a resurgence in December 2021 onwards. 42 

40. Prof Silal, Dr Miot and Dr Moultrie are all of the view there will be many 

more people vaccinated in February 2022 to March 2022, and expected less 

hospitalisation and mortality.43 Prof Silal stated that if the third wave is likely 

to be over by the end of August or September there may be a period of about 

two to three months where there will be a low number of infections.44 

However, Prof Silal and Dr Moultrie were unable to say whether we are likely 

to be in a fourth wave in October 2021, but that in any scenario the country 

would be better off because more people of voting age would be vaccinated.45 

                                                 
40 Moseneke report para 288, rec. 232. 
41 Moseneke report para 289, rec. 232. 
42 Moseneke report para 289, rec. 232. 
43 Moseneke report para 291, rec. 233. 
44 Moseneke report para 176, rec. 195-196. 
45 Moseneke report para 186, rec. 199. 
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41. Dr Buthelezi, of the Department of Health stated that it is difficult to predict 

the likely state of the pandemic in October 2021, due to the fact that there are 

variants with different characteristics; the time lag for past infections shows 

that the fourth wave will be dependent on “community units”; it is difficult 

to predict when a province may come out of a wave; and new information 

comes up almost daily.46 

42. Dr Abdullah was of the view that holding elections in October 2021 puts 

thousands of lives at risk.47  He was further of the view that the country or 

parts of it will remain at different stages of a wave for the foreseeable future.48   

43. Interestingly, the Moseneke report reflects that Dr Abdullah was of the view 

that conducting elections in the period February 2022 to March 2022 will save 

more lives than in October 2021 because of the higher levels of vaccination 

and related immunity.49, albeit that this does not seem to accord precisely with 

what Dr Abdullah says in his written submissions. 

44. The EC places much store in what Dr Abdullah states as regards the basis for 

postponing the elections but it fails to set out fully what he submitted to the 

Moseneke inquiry.  

                                                 
46 Moseneke report para 198, rec. 203. 
47 Moseneke report para 290, rec. 232. 
48 Moseneke report para 290, rec. 232. 
49 Moseneke report para 290, rec. 232. 
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45. In his written submissions to the Moseneke inquiry in regard to vaccinations 

Dr Abdullah stated that in light of  the low vaccine coverage, the reduced 

efficacy of the vaccines against the Beta and Delta variants for mild to 

moderate disease, the inability of vaccines to prevent infection and 

transmission, the vaccine rollout is likely to be of limited immediate impact.  

He further pointed out that even in countries such as the UK, there is a surge 

in infections even though vaccine coverage is among the highest in the 

world.50 

46. Importantly, he submitted that the limited supply of vaccines and the onerous 

registration requirements of the EVDS system will mean that the country is 

unlikely to vaccinate sufficient numbers of adults to impact significantly on 

the transmission dynamics of a fourth wave.51 

47. Dr Abdullah’s recommendation in his written submission to the Moseneke 

inquiry is particularly telling.   

48. He recommends that:  

“elections be postponed to a time in the future when there is a demonstrable decrease 

of severe disease, hospital admissions and deaths as a result of high coverage of 

effective vaccinations. If government plans to scale up the vaccination rollout to 300 

000 vaccinations a day materialize, the possibilities exist for proceeding with an 

                                                 
50 Moseneke report, FA1 submission of Dr Abdullah, rec 371. 
51 Moseneke report, FA1 submission of Dr Abdullah, rec 371. 



19 
 

election sooner rather than later. And if government diversifies its vaccination 

strategy to allow companies to vaccinate their employees and also bring on stream 

mass vaccination sites, a safe date for an election could be brought even nearer. 

An unprecedented vaccination drive powered by a well-oiled machinery that ensures 

efficient and effective execution is needed if there is any hope of allowing an election 

to happen next year along with the resumption of normal life.” 52 

49. Professor Abdool Karim indicates that the community immunity level of 67% 

was decided upon prior to the Delta variant becoming the dominant variant, 

and that, in his view, community immunity (also popularly referred to as ‘herd 

immunity’) will likely only be achieved when 80% of the entire population 

(including children) is immunised.53   

50. It is unlikely that this is going to be the case at any point in 2022, given the 

current vaccination rollout plan which aims to vaccinate 70% of the adult 

population by December 2021.54  And even that target seems speculative at 

best given the levels of vaccine hesitancy we are currently seeing among those 

eligible to vaccinate. 

                                                 
52 Moseneke report, FA1 submission of Dr Abdullah, rec 371. 
53 AA para 84, rec. 828. 
54 RA para 72-72.5, rec. 686-687. 
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51. As Dr Dasoo points out, while vaccinations will have a hugely positive impact 

on rates of severe illness, hospitalisation and death, circulating virus will 

continue to be widely transmitted and may cause mild or moderate illness 

among those already vaccinated, and potentially severe illness or death among 

those not yet vaccinated.55 This will necessitate the prolongation of 

restrictions, and personal preventative measures will have to be continually 

applied. 56 

52. What the EC and, with respect,  Justice Moseneke appear to have done is to 

have adopted the view of certain experts and jettisoned the views of those 

who have stated that vaccinations are not a panacea that will render elections 

safe, and indeed, that the concept of community immunity is no longer a 

useful concept in the paradigm created by the Delta variant. 57 

53. All that can be said with any certainty based on the scientific evidence is that 

it is difficult to predict the trajectory of the pandemic with any certainty ,for 

many reasons.  

54. The virus is constantly evolving, its variants are unpredictable, and they are 

not going away anytime soon. There are variable geographic areas of high 

infections as infections spread.  

                                                 
55 AA para 85, rec. 828. Moseneke report, submission of Dr Dasoo, AD1, rec. 399. 
56 AA para 85, rec. 828. Moseneke report, submission of Dr Dasoo, AD1, rec. 399. 
57 ATM intervention application para 56, rec. ATM23; Annexure ATM4, rec. ATM73-ATM75, 
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55. All of this demonstrates that, far from what the EC would have this Court 

believe, there simply is no scientific or medical consensus as to what the 

trajectory of the virus will be in October 2021, or for that matter 

February 2022 or March 2022.  Nor indeed is there any scientific or medical 

consensus as to whether increased levels of vaccinations will render the 

elections safer in February 2022 or March 2022. 

56. What this Court cannot do is pre-emptively conclude, based on speculative 

medical evidence, that if the elections are held in October 2021 they will, as 

an incontrovertible fact, not be free and fair because of the risk posed by the 

COVID-19 pandemic.   

57. In any event, whatever the EC’s reasons for seeking relief from this Court are 

– its reasons are legally irrelevant, primarily because the EC is accountable to 

Parliament alone and not to this Court and the relief that it seeks lies solely 

within the remit of Parliament, and not of this Court. 

THE EC MISCONCEIVES ITS OBLIGATIONS TO PARLIAMENT  

58. The EC is an independent State institution supporting constitutional 

democracy under Chapter 9 of the Constitution, established under s 181(1)(f) 

and ss 190 and 191 of the Constitution, and functioning in terms of the 

Electoral Commission Act 51 of 1996.  Its functions are to manage elections 



22 
 

of national, provincial and municipal legislative bodies in accordance with 

national legislation and to ensure that those elections are free and fair.58 

59. Moreover, the Constitution determines that the EC is accountable to 

Parliament, and to Parliament alone, for the discharge of its constitutional 

obligations.59  The EC has lost sight of that fact. Indeed, the EC has admitted 

to arrogating to itself the powers which the Constitution has seen fit to grant 

to Parliament.60 

60. In pointing out the dangers inherent in the relief sought by the EC, the 

Provincial Minister drew the Court’s attention to the fact that none of the 

parties represented in Parliament saw fit to introduce a bill seeking to amend 

s 159(2) of the Constitution, which is the only means through which to delay 

the elections.61 

61. In its replying affidavit the EC frankly admits that it deliberately  chose not to 

approach Parliament because it made the decision that a bill seeking to amend 

s 159(2) of the Constitution would be unlikely to pass (a scenario which the 

Provincial Minister had postulated but thought unlikely).62 

                                                 
58 s 190(1)(a)-(c). 
59 s 181(5). 
60 RA para 85, rec. 696. 
61 AA para 49, rec. 818. 
62 AA para 50, rec. 818. 
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62. The EC clearly has no appreciation of its role as a Chapter 9 institution – and 

its role as the guardian of the rights of citizens to vote as enshrined in s 19 of 

the Constitution.  

63. In taking the view that it would have been inappropriate for it to approach 

Parliament to seek a constitutional amendment, the EC misses the point 

completely.   

64. What it was required to do was timeously to invoke the provisions of s 14(4) 

of the Electoral Act and to prepare the Moseneke report and present it to 

Parliament for consideration and deliberation.  That is what the Constitution 

requires.  

65. We accept that the provisions of s 14(4) do not expressly require a report 

prepared in terms thereof to be presented to Parliament.  However, we submit 

that it is clear that the EC was required to do so, for a number of reasons.   

66. First, Chapter 3 of the Electoral Commission Act, which is headed 

“Administration, Staff and Accountability of Commission” , consists of ss 12; 13 and 

14.  Section 12 deals with the administration and staff of the EC. Section 13 

deals with financing and auditing.  Section 14 deals with reports by the EC.   

67. It is clear, on the ordinary principles governing statutory interpretation, that 

s 14(4), read in the context of the heading of Chapter 3 of the Electoral 
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Commission Act, is meant to require a report to Parliament. Indeed, were that 

not the case, it would be difficult to understand the purpose of a report in 

terms of that section. Once the EC concludes, on the basis of a report, that 

elections cannot be held freely and fairly, it is incumbent upon it to convey 

that information to its oversight body, viz Parliament. 

68. Second, s 159(2) of the Constitution makes it clear that local government 

elections must be held within a specific time period.  Its provisions are 

peremptory.  The EC acknowledges as much and accepted that the only way 

to deviate from this constitutionally-determined timeframe would be through 

a constitutional amendment (albeit that it contends that this is the only 

“legislative” mechanism for doing so).  Further, the only mechanism which 

the Constitution provides for its amendment is s 74, which requires the 

National Assembly to pass a bill amending the relevant provision.  

69. Third, s 181(5) provides that the EC as a Chapter 9 institution is accountable 

to the National Assembly, and must report on its activities and the 

performance of its functions to the Assembly at least once a year.   

70. Consequently, it stands to reason that in circumstances where the EC deems 

it necessary to invoke the powers granted to it in terms of s 14(4) of the 

Electoral Commission Act to call for and publish a report on the likelihood 

that it will be able to ensure that any pending election will be free and fair, 
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and it concludes that a postponement of the pending election is necessary, it 

is incumbent on the EC to place that report before the National Assembly 

because the National Assembly is the only body which has the power to take 

the necessary steps to postpone the pending election.  

71. Instead, the EC waited until it was too late and then took a decision which, 

on its own admission, amounts to a circumvention of Parliament – it made a 

calculation based on its own assessment of the views of the political parties 

represented in Parliament (it effectively did its own head count)63 and decided 

that Parliament could not be trusted to do the job that the Constitution has 

entrusted to it and instead decided to come to this Court to ask for relief that 

this Court has no power to grant. 

72. In taking this decision, not only did the EC circumvent Parliament, but it 

deprived Parliament of the opportunity to consider and debate the Moseneke 

report, as it was entitled and required to do, and to make a decision as to 

whether or not to amend s 159(2) of the Constitution. 

73. Further, the EC contends that it would be inappropriate for Parliament to 

seek to amend s 159(2) as this would amount to “a government [choosing] to extend 

its own term of office”.64  But Parliament is not a “government”. In any event, any  

danger attendant on a constitutional amendment of any sort is ameliorated by 

                                                 
63 RA para 85.1-85.3, rec. 696. 
64 RA para 84.4, rec. 695. 
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the need for a 75% or a two thirds majority, as well as the support of at least 

six provinces. These are stringent requirements. 

74. Finally, it is not for the EC to second-guess the choice as to the amendment 

thereof made by the framers of the Constitution. If the possibility of misuse 

exists, which is denied on the facts of this case, that is a danger the framers 

were prepared to allow in the interests of a functioning and vibrant 

constitutional democracy that would be responsive to future changed 

circumstances. 

75. What presents, however, as a clear and present danger is for an unelected 

body such as the EC deliberately to circumvent the elected legislature, which 

has the power to amend the Constitution, and to approach the judiciary and 

to ask it to breach the Constitution and the principle of separation of powers, 

in order to effect an unconstitutional constitutional amendment so as to 

extend the term of office of a sitting government.  This only has to be stated 

to be rejected. 

76. In so doing, the EC completely ignores its express constitutional obligations 

to account to Parliament for the manner in which it is required to discharge, 

or in this case, fail to discharge, its constitutional obligations.   

77. The EC cannot rely on its own remissness as a basis to escape its obligations 

to account to Parliament, and indeed as a basis to escape its obligations to 
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engage the constitutionally-mandated mechanisms through which the 

Constitutional amendments necessary for a delay in the holding of the 

elections might be effected.  

78. To approach this Court to do so amounts to an egregious breach of the 

separation of powers principle and ought not to be countenanced. 

79. This Court in  the First Certification Judgment65 explained the separation of 

powers principle as follows: 

'The principle of separation of powers, on the one hand, recognises the functional 

independence of branches of government. On the other hand, the principle of checks 

and balances focuses on the desirability of ensuring that the constitutional order, as 

a totality, prevents the branches of government from usurping power from one 

another. In this sense it anticipates the necessary or unavoidable intrusion of one 

branch on the terrain of another.' 

 

80. The separation of powers principle acts as part of a system of checks and 

balances which prevents the branches of government from usurping power 

from one another and operates as a safeguard to ensure that each branch of 

                                                 
65 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South 
Africa, 1996 1996 (4) SA 744 (CC) (1996 (10) BCLR 1253; [1996] ZACC 26) (First Certification judgment) at 
para [109] 
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government performs its constitutionally allocated function, and does so 

consistently with the Constitution.66 

81. Despite all protestations to the contrary, what the EC is asking this Court to 

do is to amend the provisions of s 159(2) of the Constitution to allow it to 

hold local government elections during February 2022, or at some later date, 

instead of during October 2021, or more accurately, to draw a line through, 

s 159(2) of the Constitution. 

82. This Court has no power to grant the relief that the EC seeks.  Only 

Parliament has that power, by passing a bill to amend the Constitution. 

THE COURT HAS NO POWER TO GRANT THE PRIMARY RELIEF  

83. The EC contends that this Court has the power to grant the relief sought 

because it is purportedly objectively “impossible” to hold free, fair and safe 

elections in October 2021. 

84. This Court has no such power.  

85. The Constitution provides for a process through which it may be amended. 

Section 74 of the Constitution sets out detailed procedures for how and when 

the Constitution may be amended.  Those processes are clear and not open 

                                                 
66 Glenister v President of the Republic of South Africa and Others 2009 (1) SA 287 (CC) (2009 (2) BCLR 136; [2008] 
ZACC 19) at para 35. 
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to interpretation or amendment, either through the Courts’ remedial powers 

under s 172, or the common law principle of impossibility.  

86. There is no power at all for this Court, or indeed any Court, to amend the 

Constitution.  It is telling that the EC points to no such power sourced in the 

Constitution.   

87. Instead, it seeks refuge in the common law principle of impossibility.   

However, on the facts the EC cannot make out a case for impossibility.   

88. In terms of the common law doctrine known as “supervening impossibility”, 

each party’s obligation to perform in terms of an agreement and their 

respective rights to receive performance under that agreement, will be 

extinguished in the event that the performance by a party of its obligation 

becomes objectively impossible as a result of unforeseeable and unavoidable 

events, which are not the fault of any party to that agreement.67   

89. Not every vis major or casus fortuitous will excuse the non-performance. Facts 

specific to a case will determine whether the non-performance should be 

excused. These would include the nature, terms and context of the contract, 

the nature of the parties, their relationship and the nature of the impossibility 

relied upon. 68  No party is allowed to rely on an impossibility caused by its 

                                                 
67 Transnet Ltd t/a National Ports Authority v Owner of MV Snow Crystal 2008 (4) SA 111 (SCA) at para [28]. 
68 Transnet Ltd t/a National Ports Authority v Owner of MV Snow Crystal 2008 (4) SA 111 (SCA) at para [28]. 
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own act or omission.69 There should be no fault or neglect on its part in the 

creation of the impossibility. The impossibility must be absolute and not 

relative70, and it must be applicable to everyone and not personal to the party 

seeking to be excused, i.e. it must be objective. 

90. The Provincial Minister’s affidavit stands uncontroverted and puts paid to any 

suggestion that it is impossible for the EC to hold elections in October 2021.  

It made a presentation to the WCPL in May 2021 setting out specific COVID-

19 protocols that it had put in place for the 2021 local government elections, 

and, by 21 May 2021, it had clearly put in place measures to hold local 

government elections with the COVID-19 pandemic in mind, and it was 

ready to hold the elections on 27 October 2021.71 

91. In any event, the common law doctrine of impossibility is not an 

interpretative tool that would entitle this Court to interpret the plain language 

of the Constitution, and to, in effect, grant the Court the power to amend the 

Constitution.   

92. The EC is in effect asking this Court to use its powers in terms of s 39(2) to 

amend the Constitution through the mechanism of the common law doctrine 

                                                 
69 King Sebata Dalinyebo Municipality v Landmark Mthatha (Pty) Ltd [2013] 3 All SA 251 (SCA) at [28]; 
70 Unibank Savings and Loans (formerly Community Bank v Absa Bank 2000 (4) SA 191 (W) at [9.2]. 
71 AA para 54-68, rec. 819-824, Annexure AB1, rec. 830-863.  
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of impossibility, in effect rendering the Constitution subservient to the 

common law.   

93. In order to grant the relief that the EC seeks this Court would have to develop 

the common law doctrine of lex non cogit ad impossibilia to find application to 

the Constitution.  The EC makes out no case for such relief to be granted.   

94. There is a further common law principle, viz nemo tenetur ad imposibilia. 

However, the Appellate Division held as long ago as 1919 that that principle 

did not find application where a statutory provision was couched in positive 

or prohibitory, as opposed to directory, language. 72 

95. This Court has held that the Courts are the “protectors and expounders” of the 

common law.73   

96. When a Court engages in the development of the common law, it creates a 

new legal rule.  The rule must be clear and intelligible.  It must guide conduct 

with certainty, and it must not be vague or ambiguous.  There must be 

certainty about who can rely on the legal rule, and when the legal rule may be 

relied on. A vague or confusing rule harms the Court’s role as the protector 

and expounder of the common law. 

                                                 
72 Union Government v Thompson 1919 AD 404 at 426. 
73 Thebus and Another v the State 2003 (6) SA 505 (CC) at para [31].  
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97. This has been confirmed by this Court in Mighty Solutions CC, where the Court 

held that:  

“Before a court proceeds to develop the common law, it must (a) determine exactly 

what the common law position is; (b) then consider the underlying reasons for it; and 

(c) enquire whether the rule offends the spirit, purport and object of the Bill of Rights 

and thus requires development.  Furthermore, it must (d) consider precisely how the 

common law could be amended; and (e) take into account the wider consequences of 

the proposed change on that area of law. 

Caution is called for though. It is tempting to regard precedents from the pre-

democratic era with suspicion…However, the mere fact that common law principles 

are sourced from pre-constitutional case law is not always relevant. Age is not 

necessary a reason to change. Some of the lessons gained from human experience over 

the ages are timeless and have passed the logical and moral tests of time. The 

Constitution indeed recognises the existing common law…. Furthermore, legal 

certainty is essential for the rule of law—a constitutional value”. 74 (emphasis 

underlined).  

98. Further, the basis on which the EC approaches this Court for the relief sought 

on the basis of the doctrine of impossibility is not an appropriate basis for 

this Court to discharge its constitutional function of developing the common 

                                                 
74 Mighty Solutions (CC) t/a Orlando Service Station v Engen Petroleum Ltd and Another 2016 (1) SA 621 (CC) at 
para [37]-[38].  
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law so as to ensure that it accords with the spirit, purport and objects of the 

Bill of Rights. 

99. As this Court stated in Makate,75 “we cannot simply overthrow the existing law – which 

the Constitution explicitly preserved, subject to its being consistent with the Constitution  

because a particular case evokes sympathy or because of the disgraceful conduct of a 

party.  Notoriously, hard cases make bad law. Constitutional development of the law, as 

our jurisprudence demonstrates, requires that changes to existing law be articulated with the 

same clarity as the rules and principles that they replace.” 

100. Further, what the EC is in fact asking this Court to do is allow it to escape its 

constitutional obligations because it contends that it is impossible to comply 

with those obligations.  The dangers inherent in countenancing such relief are 

manifest.   

101. In any event, the doctrine of impossibility finds no application in this matter 

because the Constitution itself prescribes the conditions for its amendment. 

Constitutional values infuse and inform the development of the common law, 

not the other way round.   

102. The Constitution is the supreme law of the land. The framers of the 

Constitution took special care to ensure that the provisions of the document 

                                                 
75 Makate v Vodacom (Pty) Ltd (CCT52/15) [2016] ZACC 13; 2016 (6) BCLR 709 (CC); 2016 (4) SA 121 
(CC) (26 April 2016) at para [168]. 
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which is foundational to our constitutional State are less vulnerable to 

amendment than ordinary legislation. This is why the Constitution itself 

provides for more stringent procedures as well as higher majorities when 

compared with those which are required for the amendment of other 

legislation. 

103. The EC says in terms that it sought to avoid the procedures mandated by the 

Constitution because (a) it thought that it was a bad idea for Parliament to 

exercise the powers which the Constitution has bestowed on it, and (b) it did 

not think that Parliament would get the job done.  Both reasons are 

constitutionally offensive and are reason enough to dismiss the relief sought 

by the EC without more. 

104. The Constitution provides expressly that Parliament, and only Parliament, has 

the power to pass constitutional amendments – and indeed in respect of 

certain kinds of constitutional amendments Parliament must invoke special 

procedures and special majorities to pass particular constitutional 

amendments. 

105. It is not for the EC to second-guess the Constitution or Parliament.   

106. There simply is no room whatsoever – no matter the reason - for this Court 

to amend the Constitution, or to countenance the ignoring or suspension of 

a provision thereof. It has no power to do so.  
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107. The reason is quite simple. It is to maintain the integrity of the foundational 

document of our constitutional democracy. If this Court were to tinker with 

the integrity of that principle, for even the best of reasons, the precedent that 

would be set, would be disastrous.  

108. If this Court were to entertain an unconstitutional constitutional amendment 

to postpone an election, in the absence of an express power sourced in the 

Constitution itself, what would stop this Court in the future from relying on 

the precedent so set to suspend the right to life or some other fundamental 

right in the Bill of Rights, because it served a convenient, future,  purpose? 

109. Further the primary relief in effect asks this Court, inappropriately,  to 

anticipate a potential breach of the Constitution (the rights to life, bodily 

integrity, and free and fair elections) and in so doing to grant relief which 

actually breaches the Constitution (the principle of separation of powers, and 

s74 and s159(2)). 

110. The EC asks this Court to anticipate that the elections will not be free and 

fair, on the basis of what, at best, is speculative evidence of what may happen 

in October 2021. This, in circumstances where the medical and scientific 

evidence which forms the primary basis for the relief sought by the EC is, at 

best, unclear and not unanimous. But even if the scientific evidence was clear 

and unanimous (which it is not) what the COVID-19 pandemic has 
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demonstrated over the course of the last 15 months is that what we think we 

know about the virus is rapidly evolving, and what is a scientific certainty 

today may change in a month or two, or less.   

111. What the EC is asking this Court to do on the basis of speculative evidence 

of what may happen with elections that are yet to take place in October 2021, 

is to determine as a legal certainty that the elections will not be free and fair 

and, in those circumstances, to grant relief which breaches the Constitution – 

by preventing the elections from taking place.  Indeed, to grant relief which 

rends the very fabric of the Constitution.   

112. The only way to avoid holding elections in October 2021 is through a 

constitutional amendment of s 159(2).   

113. The EC seeks to dress up its relief as something other than this Court 

amending the Constitution, but stripped bare of all legal niceties, any relief 

that this Court grants would amount to an amendment of s 159(2). 

114. The relief sought by the EC, in substance, seeks to draw a line through the 

peremptory provisions of s 159(2) of the Constitution, in a manner that would 

plainly infringe on the domain of the legislature – s 74 of the Constitution.  

The Court cannot countenance such relief.  Indeed, it does not have the 
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power to do so as this Court is bound to act within the bounds of the power 

granted to it by the Constitution. 76 

115. What the Constitution demands is for the elections to be held in 

October 2021 as required by s 159(2).   

116. If the EC is correct and the elections in October 2021 are not free and fair, 

for whatever reason, the Constitution provides a remedy in s 34 which 

provides that everyone has the right to have any dispute that can be resolved 

by the application of law decided in a fair public hearing before a court. 

117. Any party or individual or interest group claiming that the elections were not 

free and fair would be entitled to approach a court and would have to 

demonstrate on the evidence that the elections were not free and fair, and the 

extent of the failure.  It would at that stage, based on objective, quantifiable 

evidence be appropriate for a court to grant a remedy, with reference to the 

nature and extent of any breach of rights that the applicant is able to 

demonstrate. 

118. The appropriate remedy would be for the Court to determine first, whether 

the s 19 right has been violated because the elections were not free and fair.   

                                                 
76 National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) para [16]-[19]. 
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119. If the Court makes that determination it must, in terms of s 172(1)(a) of the 

Constitution, make a declaration to that effect.  As regards remedy, however, 

it does not follow that a Court is automatically compelled to grant orders 

directing that the local government elections have to be rerun in the event 

that it were to find that the elections, or some of them,  were not free and 

fair, even if all of the reasons put up by the EC were found to be good reasons.   

120. A Court that has made a declaration of constitutional invalidity in terms of 

s 172(1)(a) is not bound to grant particular relief in terms of s 172(1)(b).  The 

Court may make any order that is just and equitable.   

121. Indeed, if a Court were to grant an order declaring that the local government 

elections, or some of them,  were not free and fair, for all the reasons put 

forward by the EC, it may determine that it is inappropriate to grant any relief 

at all, or it may grant targeted, tailored, relief.   

122. The Court may, having regard to the exigencies of the COVID-19 pandemic, 

coupled with the fact that the EC did not take timeous action as it was 

constitutionally obliged to do,  and the fact none of the parties represented in 

Parliament saw fit to move for a constitutional amendment, determine that it 

is inappropriate to grant any relief at all, having regard to the nature and extent 

of the rights violation.  The Court may, also, determine that it would be 

appropriate that, having regard to the nature and extent of the rights violation, 
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which might differ in different wards, towns, cities or provinces,  it would be 

appropriate to direct that the elections be re-run in certain wards or 

municipalities and not others.   

123. What is not appropriate is for the EC to form a view that the elections may 

not be free and fair and to approach this Court for what amounts to a pre-

emptive advisory opinion, and in the process demand that this Court grant 

relief which amounts to an egregious breach of the separation of powers 

principle, and a breach of the right to regular elections.  

124. This Court is, with respect, not bound by the opinions expressed by the 

medical experts who in any event are not in agreement with each other, nor 

is it bound by the opinions of the EC or Justice Moseneke as regards an 

anticipated breach of the right to free and fair elections.  This Court has no 

power to craft remedies for breaches which have not yet happened, and which 

may never happen, and in so doing breach the foundational principles of the 

Constitution. 

125. We do not suggest that this approach is required because there must first be 

a breach of a constitutional right before a party may approach the Court for 

appropriate relief.  

126. However, in this particular case, it is the only appropriate course of action, 

given that the facts of this matter do not demonstrate that there has or will 
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necessarily and inevitably be a breach of any rights, or the extent and impact 

of such breach. 

THE ALTERNATIVE RELIEF  

127. In the alternative the EC contends that the Court has the overriding power 

to grant relief under s 172(1)(b) of the Constitution. 

128. Section 172(1)(b) confers wide remedial powers on a court adjudicating a 

constitutional matter.  The remedial power is not only available when a court 

makes an order of constitutional invalidity under s 172(1)(a). A just and 

equitable order may be made even in instances where the outcome of a 

constitutional dispute does not hinge on the constitutional invalidity of 

legislation or conduct.77 

129. However, this Court’s wide remedial powers are not without limit.  The Court 

is not at large to grant any relief whatsoever – it may only grant appropriate 

relief and its remedial powers may only be invoked to grant relief within its 

remit. 

                                                 
77 Head of Department, Mpumalanga Department of Education and Another v Hoërskool Ermelo and Another 2010 (2) 
SA 415 (CC) (2010 (3) BCLR 177; [2009] ZACC 32) at para [97].  Minister of Safety And Security v Van Der 
Merwe snd Others 2011 (5) SA 61 (CC) at para [59]. 
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130. This Court is not empowered to grant relief in terms of s 172(1)(b) that 

breaches the separation of powers and in so doing breaches the Constitution,  

and thus reinforces a breach established in terms of s 172(1)(a). 

131. Further, the alternative relief is nothing more than a stratagem to achieve a 

constitutional amendment by another name. The effect of the relief sought in 

terms of s 172(1)(b) is exactly the same as the main relief – to draw a line 

through s 159(2) of the Constitution in order to effect an unconstitutional 

constitutional amendment by means of an order of this Court.  

132. To the extent that the EC contends that its failure to hold a voter registration 

weekend amounts to a breach of s 159(2) of the Constitution and that such 

breach entitles it to seek relief either under s 172(1)(a) or (b), the answer is 

simple – there is no need to do violence to the Constitution to fix what 

amounts to nothing more than a breach of a statutory provision. 

133. The DA has proposed two solutions to the voter registration issue – one 

which requires this Court to declare the EC’s failure to hold a voter 

registration weekend before proclamation of the elections unconstitutional 

and invalid, and the other which is to declare that the Minister’s proclamation 

of the election before a voter registration weekend is unconstitutional and 

unlawful, coupled with a remedy compelling the EC to hold a voter 

registration weekend in early September 2021. 
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134. The Provincial Minister associates himself with the relief sought by the DA 

and the proposals made by it as regards the appropriate remedies. 

135. It is of great concern that the EC, which is meant to be an independent State 

institution supporting constitutional democracy, devotes much of its time to 

seeking to dismantle the Constitution while at the same time appearing to do 

everything in its power to refute the relatively simple, practical solutions put 

forward by parties such as the DA that would allow for the obstacles to free 

and fair elections to be overcome before the October 2021 deadline. 

CONDONATION 

136. The Provincial Minister’s affidavit was filed three court days out of time, and 

condonation is sought for the late delivery thereof.   

137. The EC has not objected to the late delivery of the answering affidavit. It is 

submitted that a full explanation for the delay in the delivery of the answering 

affidavit has been provided, and that the Court and the EC has suffered no 

prejudice as a consequence of the late delivery of the answering affidavit.  The 

grounds of opposition are substantial.  The issues to be determined in this 

matter are weighty and material to the administration of justice and the 

integrity of our constitutional democracy.   
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138. Consequently, it is submitted that it is in the interests of justice that the 

answering affidavit be admitted in evidence in this matter and that 

condonation be granted. 78 

CONCLUSION 

139. This Court has no power to grant the primary or alternative relief sought by 

the EC.  The relief sought is inappropriate for the reasons set out above. 

140. We submit that the EC’s application falls to be dismissed. 
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78 Van Wyk v Unitas Hospital & Another (Open Democratic Advice Centre as Amicus Curiae) 2008 (2) SA 472 
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