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[A] INTRODUCTION  

1 The Covid 19 pandemic is a once-in-a-century, exceptional 

crisis.  It has created exceptional and unpredicted 

circumstances and it demands an exceptional response. 

2 The central issue before this Court is not whether elections 

should be held.  Elections must be held as dictated by the 

Constitution and its constitutional mandate. Rather, the issue is 

whether the elections must be held immediately and at all costs, 

especially when the country is plagued by virus which not only 

threatens the validity of the electoral process but also the lives 

of the people who wish to participate in that electoral process.  

3 The Inkatha Freedom Party (“the IFP”)’s core argument is that 

whilst the Local Government Elections must be held, it should 

not be done at the expense of lives or a significant number of 

disenfranchised voters.  The citizens of this country and, in still-

increasing numbers the citizens of KwaZulu Natal, continue to 

be infected by the very virus which is central to this debate.  
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4 We understand the theme of the opposition to a postponement 

of the elections to be that: 

4.1 Section159(2) of Constitution,1996 demands that the 

local government elections be held within 90 days and 

that constitutional imperative cannot be deferred save 

by way of a constitutional amendment; 

4.2 Every citizen retains their right to participate in the 2021 

Local Government Election. The risk of infection with 

the Covid-19 virus which participation in the elections 

will exposes every citizen to is a risk which the already 

navigate on a daily basis.  

5 We submit that the arguments against the postponement 

demand that every citizen must make the unfair choice between 

their constitutional rights to life, health and bodily integrity on the 

one hand and the exercise of their constitutional right to vote, 

on the other.  

6  The IFP submits that this result of a continued election in 

October 2021 violates section 7 of the Constitution which 

provides: 
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6.1 that the Bill of Rights are the cornerstone of a 

democracy in South Africa and enshrines the rights of 

all people in the country and affirms democratic values 

of human dignity, equality and freedom;1 

6.2 that “The State must respect, protect, promote and fulfil 

the rights in the Bill of Rights”.2  

7 Thus, as difficult as the decision may be, one cannot abdicate 

the decision to the individual citizen of picking between their 

right to vote and their right to life and bodily integrity. Once there 

is a risk that the right to life might be infringed, it must be 

protected.  

8 The IFP therefore seeksto persuade the Court that whether it 

grants the Electoral Commission of South Africa’s (“the 

Commission”) ‘principal relief’3 or ‘alternative relief’ 4the 

elections must be postponed.   

                                      
1  Section 7(1) of the Constitution of Republic of South Africa, 1996. 

2  Section 7(2) of the Constitution.  

3   Paragraphs 3 to 7 of the Notice of Motion 

4   Paragraph 8 of the Notice of Motion 
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9 In these written submissions, the IFP will address the following: 

9.1 First, we address the framework under which the 

constitutional mandate demands the elections to be 

held; 

9.2  Second, we address the voters who have already been 

disenfranchised and who will not participate in the 2021 

Local Government Elections. The admission by the 

Commission that the elections, should it be held in 

October 2021, are already not free and fair.  In this 

regard, the IFP addresses the impact on the fairness of 

the elections where between 400,000 to 600,000 new 

voters, the Internet Voters and re-registering voters will 

not participate in the elections notwithstanding being 

eligible and entitled to do so; 

9.3 Third, we address the issue of whether the 2021 Local 

Government elections can be considered as fair when 

the right to campaign and participate in a political 

party’s election campaign is limited due to the 

restriction imposed by the Government. We submit that 

were the right under Section 19(2)(b) and (c) of the 
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Constitution are limited, the election which follows 

cannot be fair; 

9.4 Fourth, we address the issue of whether the 2021 Local 

Government elections can be considered as fair when 

the individual citizen is compelled to choose between 

his physical wellbeing (his right to life and bodily 

integrity) and his right to vote.  We will demonstrate that 

there a significant portion of the citizens who want the 

elections to be postponed as a result of the virus so that 

they may participate in the process when they are less 

fearful of losing their lives; 

9.5 Fifth, we will address the relief which is sought by the 

Commission. We submit that relief which results in the 

postponement of the election must be granted in order 

to ensure that the election which eventually does take 

place is free and fair.  In this regard, the IFP will submit 

that the alternative relief sought by the Commission is 

the appropriate relief that should be granted; 

9.6 Sixth, we will address the issue of the IFP’s application 

to intervene in these proceedings.  The directive issued 
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on 13 August 2021 has deferred the decision as to 

whether the IFP should be joined to these proceedings 

as a respondent.  The IFP has direct and substantial 

interest in the outcome of these proceedings as is 

acknowledged by the Applicant.  The IFP will therefore 

submit that it should be joined to these proceedings as 

a respondent.  

9.7 Seventh, we will provide our concluding remarks. 

 

[B] LEGISTATIVE FRAMEWORK 

10 Section 159(2) of the Constitution,1996 demands that once a 

municipality is dissolved, or its term expires “an election must 

be held within 90 days of the date that council was dissolved or 

its term expired”.   

11 In respect of the election which is to be held in terms of section 

159(2), every citizen is guaranteed their political rights as 

enshrined by section 19 of the Constitution.  These rights are 

inter alia: 
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11.1 to participate in the activities or recruit members for a 

political party;5 

11.2 that the elections will be free, fair and regular;6 

11.3 that if they are eligible to do so, they have the right to 

vote in the election.7 

12 In August and Another v Electoral Commission, this Court held 

that the right to vote by its very nature imposes positive 

obligations upon the Legislature and the Executive. The 

Constitution provides for the establishment of the Commission 

to manage the elections and to ensure that they are “free and 

fair”. There is an affirmative obligation on the Commission to 

take reasonable steps to ensure that eligible voters are 

registered.8 

13 The vote of each citizen is “a badge of dignity and personhood. 

Quite literally it says that everybody counts.”9 

                                      
5  Section 19(1)(b) of the Constitution. 

6  Section 19(2) of the Constitution. 

7  Section 19(3)(a) of the Constitution. 

8  August and Another v Electoral Commission and Others 1999 (3) SA 1 
(CC), para 16 

9  August , above, para 17 
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14 The existence of the right to vote where no arrangements have 

been made for its effective exercise renders the right empty and 

useless.10 

15 In New National Party, this Court held that the right to free and 

fair elections “underlies the importance of the exercise of the 

right to vote and the requirement that every election should be 

fair as implications for the way in which the right to vote can be 

given more substantive content and legitimately exercised.”11 

16 More importantly, this Court found that it is an “impermissible 

consequence” for eligible voters being unable to pursue their 

right to vote.12 

 

[C] THE OCTOBER 2021 ELECTIONS ARE ALREADY NOT 

FREE AND FAIR 

                                      
10  New National Party v Government of the Republic of South Africa and 

Others 1999 (3) SA 191 (CC), para 11. 

11  New National Party, above, para 12. 

12  New National Party, above, para 21. 
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17 The Covid-19 pandemic has already affected the validity of the 

2021 Local Government election, even if no postponement were 

result from this application.  

18 The Commission has stated that the Minister’s proclamation of 

the date means that it is no longer possible to register voters for 

the October 2021 election.  This is consistent with the statutory 

framework provided for the election in terms of the Municipal 

Electoral Act.13 

19 The Commission explains14 that: 

19.1  there are currently 25,741,615 registered voters.  

According to the Population Register, 40,263,709 

citizens are eligible to vote; 

19.2 only 64% of the eligible voters are registered;  

                                      
13  Index p 49, Commission’s FA para 98.5.3. 

14  Index p 49 – 50, Commission’s FA paras 98.5.4 and 98.5.6. 
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19.3 based on its previous experience the Commission 

surmises that the October 2021 elections would have 

galvanised:  

19.3.1 400,000 to 600,000 newly registered voters 

(“New Voters”); 

19.3.2  persons who wished to vote online (“Online 

Voters); and 

19.3.3  people who needed to update their 

registration details (“Relocated Voters”).   

20 If the October 2021 elections continue then New Voters, Online 

Voters and Relocated Voters would not be able to participate in 

the election. 

21 The Commission submits that the voters whose numbers, we 

must accept at this stage, are indeterminable but at the very 

least are greater than 400,000 are “effectively 

disenfranchised”.15 

                                      
15  Index p 50, Commission’s FA paras 98.5.6. 
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22 In Kham,16 this Court held that one of the elements which is of 

“fundamental importance”  to a free and fair election is that 

every person who is entitled to vote should, if possible, be 

registered to do so. 

23 The IFP submits that with the absence of these New Voters, 

Online Voters and Relocated Voters, the October 2021 election 

is already not free and not fair.  On this score alone, the election 

cannot proceed.   

24 Any proposition made to this court that the elections must 

proceed in the absence of these voters, impermissibly gives 

more weight to the right to vote held by a pre-existing registered 

voter.   

25 If the elections were to proceed without these disenfranchised 

voters, then more weight would have been given to those with 

a pre-existing registration (which gives them the ability to 

exercise their right).  The difference in treatment to pre-existing 

voters and the disenfranchised voters undermines the fairness 

                                      
16  Kham and Others v Electoral Commission and Another 2016 (2) SA 338 

(CC), paragraph 34. 
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of the October 2021 elections because, we submit, it allows for 

the disenfranchisement of these voters and the election to 

continue at their expense, in order to guarantee the exercise of 

the right by existing registered voters.  

 

[D] NO POLITICAL PARTICIPATION  

26 Section 19 guarantees every citizen the right to participate in 

the activities of or recruit members for a political party and the 

right to campaign for a political party or cause.17 

27 Part of an informed voting process and an informed exercise of 

the vote to right is information sharing. This Court described that 

process as follows in the decision of My Vote Counts: 

“[37] By its very nature, the proper exercise of the right to vote 

is largely dependent on information.  No wonder it takes 

months, at times even a year or more, for political parties and 

independent candidates to wage a campaign for public 

office.  This entails imparting whatever information they 

                                      
17  Section 19(1)(b) and (c) of the Constitution,1996.  
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consider necessary for the electorate to know more about 

them.  That information-sharing process takes the form of many 

house-to-house visits, town-hall and stadia meetings, radio and 

television interviews and newspaper articles.  Billboards and 

advertisements are routinely used for the same purpose.  There 

is wide coverage of electoral campaigns on all media platforms 

and they are fundamentally about sharing information so that 

the electorate know more about those public office-seekers.”18 

(Emphasis added)  

28 In Justice Moseneke’s Report (“the Report”), the limitations 

imposed on political gatherings is acknowledged.  Gatherings 

are only permitted under Alert Levels 3, 2 and 1. 

29 However political gatherings are limited by the Regulations 

imposed in terms of the Disaster Management Act 57 of 2002.  

The Regulations limit the number of persons who may attend 

such gatherings and, further, such limitations have greater 

significance, depending on the venue and capacity of the venue 

where such gatherings are to occur.  The Regulations therefore 

                                      
18  My Vote Counts NPC v Minister of Justice and Correctional Services and 

Another 2018 (5) SA 380 (CC) 
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limit the right of persons unable to attend political gatherings 

and participate in political activities in terms of section 19(1)(b) 

and (c) of the Constitution.  

30 This limitation is largely inoffensive when there will be no 

significant impact as a result of the non-participation.   However, 

within the context of an election, a limitation on political 

gatherings largely impacts on both the voter and the candidate.   

31 We submit that this limitation deprives the voter from gathering 

information to determine to which political party he or she would 

want to align himself.  It deprives political parties from “recruiting 

new members”19 for the upcoming election from persons who 

may be disillusioned with their existing political allegiances. It 

precludes a participant in the election from campaigning 

effectively for a political party or cause.   

32 We therefore submit that an election which continues in October 

2021 proceeds against the context that the rights of the citizens 

both as a voter and as a participant in the election under section 

                                      
19  Section 19(1)(b) of the Constitution.  
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19(1)(b) and (c) of the Constitution have effectively been 

undermined. 

33 The election proceeds in circumstances where larger political 

parties will have a greater opportunity (due to funding) to contest 

the elections through various media and smaller political parties 

are deprived of the “in-person” method of campaigning.  The 

continuance of the election only favours the larger political 

parties and those whose supporters have access 

technologically to those media.   

34 Such a process is not fair since it deprives the smaller political 

parties from effectively campaigning effectively and deprives 

both the candidates and their voters from a free and fair election 

process.  

 

[E] THE RIGHT TO LIFE VERSUS THE RIGHT TO VOTE 

35 Section 12(2) of the Constitution,1996 guarantees every citizen 

the right to bodily and psychological integrity.  The right to bodily 
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integrity must be read in conjunction with the right to life 

guaranteed to every citizen in section 11 of the Constitution. 

36 Section 7(2) of the Constitution provides that the State must 

respect, protect, promote and fulfil the Bill of Rights.  We submit 

this includes the right to life and the right to bodily integrity.   

37 Where a citizen is compelled to vote in circumstances where 

they must place their life and bodily integrity at risk, the State 

has failed in its section 7(2) obligation to that citizen. 

38 In the Report, the following information appears, which we 

submit is significant importance when engaging in the delicate 

task of balancing the right to vote versus the right to life and 

bodily integrity: 

38.1 The Report cautions that whilst there is no way to 

predict whether there will be a peak in October 2021, 

the country (and thereby its citizens) is better off and 

there will be less infections, hospitalisations and 

mortality should the elections be held in March 2022;20 

                                      
20  Index p 199 Report para 186. 
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38.2 The Report records that the Health Department’s view 

that should the elections be held in October 2021 it 

would place “the public at risk of contracting the virus 

during election activities such as physical voter 

registration, the voting process itself when large 

numbers of people will gather at the polling stations and 

queue to complete their ballots, [and] large political 

gatherings;”21 

38.3 The Report cautions (acknowledging with reference to 

the Department of Health’s submissions) that if the 

elections are held in October 2021 “there would be a 

high likelihood of a high number of Delta infections, 

hospitalisations and deaths”;22 

39 The Report demonstrates that Government is in no position 

to protect the bodily integrity and life of every citizen who 

decides to vote in the October 2021 election.   

                                      
21  Index p 203 Report para 199. 

22  Index p 204 Report para 199.  
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40 The IFP understands the counter-argument by the 

respondents opposing the postponement to be that the risk 

inherent in presenting yourself to vote, is a risk which is 

assumed by every citizen in their daily activities. 

41 We submit that this proposition is an oversimplified description 

of the choice made by every citizen in their daily lives.  It ignores 

the following, in order to demonstrate a parity between daily life 

and voting: 

41.1 every citizen has a choice when to perform an elected 

task without the risk that such option is lost if not 

performed on a given day; 

41.2 the choice to not perform a task is not made in 

circumstances where the resultant effect is the loss of 

an entrenched right in the Constitution; 

41.3 the choice may be revisited on a daily basis for any 

number of days before being exercised; 

41.4 the choice exists to exercise a right through other 

means and through other mechanisms which are 

available.  By way of example, one of the opposing 
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respondent’s states that citizens expose themselves to 

the virus by attending shopping malls.  A citizen has the 

choice to visit the mall on repeated occasions and to 

assess the risk of exposure (long queues, lots of 

shoppers, etc.) before actually deciding to expose 

themselves to that risk and then they may only decide 

to expose themselves when the risk is minimal – for 

example on a different day. This option is not available 

to a citizen when they are given one day and only one 

day to cast their vote; 

41.5 further, mechanisms exist and have increasingly been 

used during Covid to procure one’s goods from a 

shopping mall without physically placing oneself in that 

environment, for example Takealot, Uber Eats or 

Checkers 60/60.  There is no alternative method 

available to voters currently to exercise their right to 

vote as opposed to placing themselves personally at a 

voting station; 

41.6 had these mechanisms been available, then the need 

for a postponement would not be necessary.  
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42 We therefore submit that the countervailing arguments to a 

postponement should not be considered in a vacuum. The 

decisions to participate in normal activities occur with various 

extraneous factors which do not feature when a person is forced 

to decide to cast their vote on one day while having to consider 

the repercussions of not exercising their vote should they wish 

to protect their own life and bodily activity.  

43 The Report demonstrates that: 

43.1  a large number of citizens fear voting and exposing 

themselves to the virus.  From the written submissions 

received from the general public, 27.8% supported a 

postponement. Thus, almost one-third of the registered 

voting population desire a postponement. We submit 

that if one-third of the population fears for their lives and 

will not vote as a result of such fear, the election cannot 

be fair;23 

                                      
23  Index p 166, Report para 100 read with footnote 109.  
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43.2 the online survey which was conducted revealed that 

61% of South Africans favoured a postponement with 

52% strongly supporting the postponement.24 

44 The decision whether to postpone the election or to continue it 

should not be motivated by political gain or self-interest.  We 

say this since support for the postponement of the election is to 

be found across all political allegiances.  The Report 

demonstrates this much.25 

45 Thus, the IFP submits that the postponement does not favour 

the supporters of any particular party but favours supporters of 

every political party who fear legitimately for their lives and are 

now confronted with the impossible choice of voting for their 

political party or contracting the virus.  

46 No citizen should be compelled to make that choice.  

 

                                      
24  Index p 169, Report para 109 – 110.  

25  Index p 169, Report para 111.  “Though the EFF and DA support for the 
postponement was lower, it still represents over half, 53% of supporters of 
other parties.” 
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[F] THE REMEDY SOUGHT BY THE APPLICANTS 

47 If it was to be held in October 2021, the election would not be 

free or fair.  The IFP does not oppose the principal relief sought 

by the Applicants26 but accepts that the Court is confronted with 

a legitimate argument that such relief may be impermissible and 

outside the ambit of the Court’s powers. 

48 However, the alternative relief sought falls within the Court’s 

powers under section 172(1) of the Constitution,1996.   

49 Both the minority and the majority of this Court affirmed this 

principle in Electoral Commission v Mhlope and Others27 where 

the following was stated: 

[83] The statement of the law in Ermelo to the effect that there 

does not  have to be a declaration of constitutional invalidity for 

a court to be able to exercise the s 172(1)(b) power spells out 

how expansive the remedy may be. Kriegler J held in Fose that 

what constitutes an appropriate order is determined by the 

                                      
26  Notice of motion paras 3 - 7 

27      2016 (5) SA 1 (CC)  
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facts. [The outer limits of a remedy are bounded only by 

considerations of justice and equity. That indeed is very wide.  It 

may come in different shapes and forms dictated by the many 

and varied manifestations in respect of which the remedy may 

be called for. The odd instance may require a singularly creative 

remedy. In that case the court should be wary not to self-censor. 

Instead, it should do justice and afford an equitable remedy to 

those before it, as it is empowered to.” and 

[132] Section 172(1)(b) clothes our courts with remedial powers 

so extensive that they ought to be able to craft an appropriate 

or just remedy, even for exceptional, complex or apparently 

irresoluble situations. And the operative words in this section 

are 'any order that is just and equitable'. This means that 

whatever considerations of justice and equity point to as the 

appropriate solution to a particular problem, it may justifiably be 

used to remedy that problem. If justice and equity would best be 

served or advanced by that remedy, then it ought to prevail as 

a constitutionally sanctioned order contemplated in s 172(1)(b)”. 
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50 We submit that the circumstances confronting this Court are 

exceptional, bordering on “apparently irresoluble” given the 

competing interests expressed in the papers. 

51 Therefore, we submit that this Court can and should exercise its 

remedial powers to craft the appropriate remedy. 

52 The Applicants’ papers demonstrate that they will not be able to 

hold free and fair elections within the 90-day period.  

53 Section 159(2) of the Constitution demands that elections be 

held.  However, this must be read in conjunction with section 

19(2) of the Constitution which demands that such elections be 

free and fair.  

54 The holding of an election where every citizen’s guaranteed 

section 19 rights have been either limited or ignored, 

undermines the election process.  

55 There can be no election where every citizen’s section 19 rights 

cannot be guaranteed.  
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56 Further, we have already demonstrated that should the election 

go ahead in October 2021, then the new voters, the online 

voters and the relocated voters will not be able participate, 

though eligible to do so.  The continuance of the election in 

October 2021 effectively disenfranchises them.  

57 The demand for the election to continue is in fact a demand that 

the election deliberately continues in the absence of these 

people.  To not acknowledge their predicament and permit the 

election to continue effectively condones their 

disenfranchisement.  

58 The election would continue in contravention of those persons’ 

section 19 rights and would therefore be inconsistent with the 

Constitution.  

59 The relief sought in paragraph 8 of the notice of motion 

ameliorates this inconsistency and the IFP supports such relief.  

60 However, the IFP submits that there is no guarantee that the 

problems which plague the Commission would have effectively 

resolved itself by 28 February 2022.  Therefore, the IFP submits 
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that the date provided for in paragraph 8.2.3.2 of the notice of 

motion should read 26 May 2022.   The further three months 

affords sufficient time for the vaccine rollout to be properly 

embarked upon and for government to achieve the minimum 

threshold of vaccinations and further to allow, once that 

minimum threshold has been achieved, for community immunity 

to be given an opportunity to take effect. 

61 Further the election should proceed over 3 days rather than a 

single day. Thus the number of people voting on each day will 

be limited and the risk of infection of voters further reduced. 

62 Were the elections to continue, then both the Applicants and the 

Respondents together with this Court may well be confronted 

with an application to set aside the results of the election on the 

basis that there was a deliberate exclusion of the new voters, 

online voters and relocated voters.  It only takes one excluded 

voter to taint the democratic process.  
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[G] THE IFP INTERVENTION APPLICATION 

63 The IFP plays a significant role in the political paradigm of the 

country.  It is the main opposition in KwaZulu-Natal and the 

fourth largest political participant nationally.28 

64 The continuance of the election or its postponement affects: 

64.1 the IFP’s new voters who would be disenfranchised by 

not being allowed to register to vote; 

64.2 the IFP’s candidates for the election who are 

constrained by the regulations from effectively 

campaigning for their elections.  

65 The Applicant acknowledges that the IFP together with all of the 

other political parties, have a direct and substantial interest in 

the outcome of these proceedings. 

66 The IFP submits that it has a direct and substantial interest 

which is a legal interest in the subject matter of this case.  It 

would be prejudicially affected by the Order of this Court as it 

                                      
28  Intervention application, Founding Affidavit Para 26 -32 
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affects both its members and its candidates.  The IFP together 

with its constituency have a guaranteed right under section 19 

of the Constitution which will be affected by the Order sought 

and the refusal of the Order sought.29 

67 There is no opposition to the IFP’s application for intervention, 

nor does it oppose any of the other applications to intervene as 

amicus or respondent.  The IFP accordingly will seek an Order 

granting it leave to intervene in these proceedings as a 

respondent.30 

 

[H] CONCLUDING SUBMISSIONS  

68 The right to vote is so fundamental that a broad and liberal 

interpretation must be given to it.  Every reasonable effort 

should be made to enfranchise citizens and every care should 

be taken to guard against its disenfranchisement.31 

                                      
29  South African Riding for the Disabled Association v Regional Land Claims 

Commissioner and Others 2017 (8) BCLR 1053 (CC), paras 9 – 11. 

30  IFP Intervention application NOM paras 1 and 2. 

31  Haig v Canada 105 DLR (4th) 577 (SCC) per Cory J at 613. 
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69 The postponement of the election is not a political question but 

rather a legal question.  If the rights guaranteed to the citizens 

of this country in sections 12 and 19 of the Constitution are 

going to be infringed upon as a result of the pandemic, then we 

submit that this Court cannot turn a blind eye to the almost 

complete absence of any protective mechanisms to protect 

people.  The right to vote has already been lost by new voters, 

the online voters and the relocated voters.  The Court cannot 

turn a blind eye to their disenfranchisement.  

70 From the general public perspective, 28% of the responses 

received directly by the Commission and 64% of the responses 

received online demonstrates that a large number of the public 

fear contracting the virus and want a postponement of the 

election.  We submit that these figures demonstrate that a large 

number of citizens in this country fear contracting the virus if 

they participate in the elections.  

71 Neither the Commission nor the Department of Health can give 

this Court any guarantee that they have sufficient steps in place 

and mechanisms to protect any voter from contracting the virus 
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and thereby guaranteeing their section 12(2) right to bodily 

integrity.   

72 We again submit that this is not a political decision.  The election 

will be held.  The only question is whether it is to be held 

immediately at the risk of citizens or deferred for a single and 

short period in order for steps to be taken to (a) minimise any 

risk to (b) allow for citizens who have the right to vote, to register 

and participate in the process.  

73 By refusing the application an election will proceed which is 

constitutionally infirm.  The IFP submits that a postponement of 

the election guarantees voters the fundamental requirements of 

equal treatment of voters, their guaranteed right to vote, and 

their guaranteed right to bodily integrity and life as they 

participate in the voting process.  

74 Accordingly, the IFP supports the relief sought by the Applicant 

for the reasons stated above and invites the Court to grant such 

relief subject to the amendment that the date of 28 February 

2022 be changed to 23 May 2022.  
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