
 

 

IN THE CONSTITUTIONAL COURT  
 

CASE NO: CCT245/21 
In the matter between: 
 
 
ELECTORAL COMMISSION OF SOUTH AFRICA Applicant 
 
 
and 
 
 
MINISTER OF COOPERATIVE GOVERNANCE 
AND TRADITIONAL AFFAIRS AND OTHERS Respondents 
 
 

 
COMMISSION’S HEADS OF ARGUMENT 

 

 
  



 

 

TABLE OF CONTENTS 

INTRODUCTION ................................................................................................................................. 1 
JURISDICTION, DIRECT ACCESS AND URGENCY ......................................................................... 2 

Jurisdiction ....................................................................................................................................... 2 
Direct access ................................................................................................................................... 3 
Urgency ............................................................................................................................................ 4 

CONSTITUTIONALLY COMPLIANT ELECTIONS .............................................................................. 5 
Competing constitutional demands .................................................................................................. 5 
Elections must be regular ................................................................................................................ 5 
Elections must be free and fair ........................................................................................................ 6 
Elections must be safe ..................................................................................................................... 9 

THE LAW DOES NOT REQUIRE THE IMPOSSIBLE ....................................................................... 10 
FREE AND FAIR ELECTIONS IN OCTOBER ARE IMPOSSIBLE ................................................... 13 

Justice Moseneke’s findings .......................................................................................................... 13 
Medical evidence on Covid-19 ....................................................................................................... 15 
The lockdown regulations .............................................................................................................. 18 
Compliant elections in October are impossible .............................................................................. 20 

THE COMMISSION WAS NOT AT FAULT ....................................................................................... 32 
The Commission’s preparation ...................................................................................................... 32 
Convening an Inquiry ..................................................................................................................... 34 
Arranging a registration weekend .................................................................................................. 35 

FEBRUARY IS FEASIBLE ................................................................................................................. 36 
ALTERNATIVE PROPOSALS ........................................................................................................... 38 

Amend the Constitution ................................................................................................................. 38 
Hold elections in October ............................................................................................................... 40 
Postpone for longer ....................................................................................................................... 42 

AN APPROPRIATE REMEDY ........................................................................................................... 43 
The primary relief ........................................................................................................................... 43 
The alternative relief ...................................................................................................................... 45 

 
  



 

 

1 
INTRODUCTION 

 The Commission approaches this Court with an unprecedented dilemma. As a result of the 

once-in-a-lifetime Covid-19 pandemic, the Commission is unable to organise constitutionally 

compliant local government elections.  

 The Constitution sets at least three requirements for those elections. First, the elections must 

be held within five years and 90 days after the preceding local government elections – that is 

before 1 November 2021. Second, the elections must be free and fair. Third, the elections must 

be safe. 

 The effects of the Covid-19 pandemic mean that the Commission is unable to organise local 

government elections that will meet all three requirements. The Commission cannot organise 

elections for October, at least not elections that will be free, fair and safe.  

 The Commission submits that it is not to blame for this dilemma. But even if it were to blame, 

this remains the dilemma facing the Commission, and the country, today. This is the reality 

within which the Commission must operate. The Commission seeks this Court’s guidance in the 

resolution of this dilemma. 

 The Commission submits that the appropriate solution to the dilemma is to delay the local 

government elections until February 2022 and for the Court to retain supervisory jurisdiction 

over them. 

 We will address the following submissions: 

6.1. We submit that this matter falls within the Court’s jurisdiction and that the 

unprecedented circumstances justify direct access and urgency. 

6.2. We describe the standard for constitutionally compliant elections and the combination 

of regular, free, fair and safe elections that it requires. 

6.3. We submit that the law, including the Constitution, does not require the impossible. 

6.4. We demonstrate that constitutionally complaint elections in October are impossible. 

6.5. We demonstrate that this impossibility is not the Commission’s fault. 
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6.6. We motivate for the Commission’s proposal that the local government elections  be held 

in February 2022. 

6.7. We address the alternative solutions proposed by others. We submit that they are not 

appropriate. 

6.8. Finally, we seek a remedy in line with the Commission’s proposed solution. We submit 

that it is in this Court’s power to grant an order based on the doctrine of impossibility, 

alternatively on the basis of just and equitable relief.  

JURISDICTION, DIRECT ACCESS AND URGENCY 

Jurisdiction 

 This matter undoubtedly falls within the ambit of section 167(3)(b) of the Constitution.1   

 First, it raises numerous constitutional issues. 

8.1. Most significantly, it requires the balancing of various constitutional requirements, 

particularly: 

8.1.1. the requirements in section 1(d) of the Constitution that elections must be 

regular, and in section 159 of the Constitution that elections must be held within 

90 days of the expiry of the term of office of municipal councils; 

8.1.2. the obligation on the part of the Commission in terms of section 190 of the 

Constitution to ensure that elections are free and fair; and 

8.1.3. the rights to elections that are free, fair and regular (section 19(2)); to vote in 

elections for any legislative body in terms of the Constitution (section 19(3)(a)); 

to stand for public office and, if elected, hold office (section 19(3)(b)); to life 

(section 11), to bodily and psychological integrity (section 12), and to access to 

health care (section 27). 

 
1  Section 167(3)(b)(i) of the Constitution states that “[t]he Constitutional Court may decide constitutional matters”.  

Section 167(7) goes on to state that “[a] constitutional matter includes any issue involving the interpretation, 
protection or enforcement of the Constitution”. Section 167(3)(b)(ii) provides that the Constitutional Court may decide 
a matter that “raises an arguable point of law of general public importance which ought to be considered by that 
Court”. 
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8.2. This application raises the question as to the proper approach to be adopted when it is 

impossible to hold a constitutionally compliant local government election within the 

period prescribed in section 159 of the Constitution.  

8.3. This matter also engages this Court’s powers under section 172 of the Constitution to 

grant a just and equitable remedy. The Commission asks not only for declaratory and 

mandatory relief, but also, in the alternative, for a suspended order of constitutional 

invalidity, and, in either event, for the Court to exercise ongoing supervisory jurisdiction. 

 Second, the application plainly raises questions of law of general public importance. It thus also 

engages this Court’s jurisdiction in terms of section 167(3)(b)(ii) of the Constitution. 

Direct access 

 An application for direct access to this Court is an extraordinary procedure reserved for 

exceptional circumstances.2  An applicant is required to demonstrate persuasive and compelling 

reasons before this Court will exercise its discretion to grant direct access.3   

 In Mazibuko, Moseneke DCJ noted that “[f]or the existence of exceptional circumstances there 

must, in addition to other factors, be sufficient urgency or public importance, and proof of 

prejudice to . . . the ends of justice . . . to justify such a procedure”.4 

 We submit that this is a manifestly appropriate case for direct access. This is not seriously 

disputed by most parties in this matter. Direct access is justified for at least four reasons. 

 The first is the importance of the issues raised in this application.5 

13.1. The holding of a general election in the context of a global pandemic is a matter of 

profound significance. So too is the careful balancing of constitutional guarantees that 

it entails – on the one hand, the guarantee of holding elections regularly and, on the 

other, the guarantee that those elections be free and fair. 

13.2. There are also fundamental constitutional rights at stake – which the Commission is 

 
2  Mazibuko N.O. v Sisulu [2013] ZACC 28; 2013 (6) SA 249 (CC); 2013 (11) BCLR 1297 (CC) (Mazibuko) at para 35 

and the cases cited there. 
3  AParty v Minister of Home Affairs, Moloko v Minister of Home Affairs [2009] ZACC 4; 2009 (3) SA 649 (CC); 2009 

(6) BCLR 611 (CC) at para 30. 
4  Mazibuko above at para 35. 
5  Founding Affidavit para 97, p46. 
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duty-bound to protect under section 7 of the Constitution – including the rights to life, 

bodily and psychological integrity and health care, and political rights, including to free, 

fair and regular elections. 

13.3. These are matters far too important not to receive this Court’s attention. 

 However – and this is the second reason for direct access – there simply is not time for the 

Commission to approach another Court.6 In the absence of an order from this Court, the 

Commission is required to hold elections on 27 October 2021 – ten weeks from now. If the 

Commission had approached another court first, these critically important issues would have 

become a fait accompli before they reached this Court. The pronouncement of a lower court 

would, in effect, have taken precedence over this Court, and this Court would have been 

deprived of the opportunity to consider these vital issues. 

 Third, the circumstances giving rise to this case are not merely exceptional. They are truly 

unprecedented.7 They arise as a result of a once-in-a-lifetime global pandemic, and the 

organization of general elections in the context of such a pandemic. It is difficult to conceive of 

a case more deserving of direct access. 

 Lastly, the application plainly bears prospects of success. 

 For all these reasons, the interests of justice require the Court to assume jurisdiction as the 

court of first and final instance, and to grant direct access.  

Urgency 

 This application for direct access is brought on an urgent basis in terms of Rule 12 of the 

Constitutional Court Rules. Urgency is also reason for this Court to grant direct access.8 

Urgency is not seriously disputed by most parties in this matter. 

 The matter is urgent for the following reasons:9 

19.1. The Minister has proclaimed the local government elections. They are scheduled to 

 
6  Founding Affidavit para 98, p47. 
7  Founding Affidavit para 99, p57. 
8  Justice Alliance of South Africa v President of Republic of South Africa 2011 (5) SA 388 (CC) at para 17-19. See also 

Mazibuko above at para 35. 
9  Founding Affidavit para 103, p58 to para 108, p61. 
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proceed on 27 October 2021.  

19.2. The Commission’s case is that the election cannot proceed freely and fairly on that 

date. However, in the absence of an order allowing the Commission to hold the election 

outside the 90-day period prescribed in the Constitution, the election will have to 

proceed as scheduled. The Commission is currently expending resources working 

towards an election on that date. 

19.3. The scheduled date does not only affect the Commission. It impacts on political parties, 

candidates and the electorate as a whole. If the election is to proceed on 27 October 

2021, electioneering and campaigning will have to commence imminently. Voters will 

need to familiarise themselves with parties, candidates and policies.  

19.4. Moreover, the Commission has scheduled a voter registration weekend on 17 and 18 

September, for an election in February 2022. A voter registration weekend is a time- 

and resource-intensive project, and the Commission needs to know as soon as possible 

whether an election can take place in February. 

 Therefore, this Court’s ordinary procedures simply will not suffice. In order for any relief granted 

to be effective, it is essential that this Court gives an order well in advance of the planned 

registration weekend on 18 and 19 September 2021.  

CONSTITUTIONALLY COMPLIANT ELECTIONS 

Competing constitutional demands 

 The Constitution requires all elections to be held regularly, to be free and fair and to be safe. It 

is normally possible to meet all three of these requirements. But in this case, due to a confluence 

of unprecedented circumstances, it is not. 

Elections must be regular 

 Section 1 of the Constitution says that South Africa is founded on the value of regular elections 

and a multi-party system of democratic government. The regularity of local government 

elections is enshrined in section 159 of the Constitution, which provides as follows: 

Terms of Municipal Councils  
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159.  (1)  The term of a Municipal Council may be no more than five years, as 

determined by national legislation.  
(2)  If a Municipal Council is dissolved in terms of national legislation, or when 

its term expires, an election must be held within 90 days of the date that 
Council was dissolved or its term expired.  

(3) A Municipal Council, other than a Council that has been dissolved following 
an intervention in terms of section 139, remains competent to function from 
the time it is dissolved or its term expires, until the newly elected Council 
has been declared elected.  

 In short, the Constitution prescribes the terms of municipal councils as being no more than five 

years, and requires that an election must be held within 90 days of the end of the terms of a 

municipal council. A municipal council remains competent to function until the newly elected 

council has been declared. 

 Local government elections are also regulated by the Municipal Structures Act, which echoes 

the constitutional requirement of five-year terms for municipal councils and elections within 90-

days of their expiry.10   

 Section 26(1) of the Municipal Structures Act gives effect to section 159(3) of the Constitution, 

and provides that a person is elected as a member of a municipal council for a period ending 

when the next council is declared elected.  

Elections must be free and fair 

 The requirement of free and fair elections is entrenched in section 19(2) of the Constitution. It 

provides that “Every citizen has the right to free, fair and regular elections for any legislative 

body established in terms of the Constitution.”  

 The Commission is a Chapter 9 institution, established in terms of section 181, and regulated 

by sections 190 and 191 of the Constitution. In terms of section 190, the Commission must 

ensure that elections are free and fair. 

 The Commission thus bears a direct constitutional obligation to conduct elections that are free 

and fair. The requirement that elections be free and fair is a single requirement, and not a 

conjunction of two separate and disparate elements. The term “free and fair”— 

“ . . . highlights both the freedom to participate in the electoral process and 
the ability of the political parties and candidates, both aligned and non-

 
10  Sections 24(1) and 24(2) of the Municipal Structures Act. 
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aligned, to compete with one another on relatively equal terms, so far as that 
can be achieved by the IEC. As to the former, from the perspective of a 
political party or an individual candidate seeking election in a municipal ward, 
it demands the freedom to canvass; to advertise; and to engage in the 
activities normal for a person seeking election.  Phenomena like 'no go' areas; 
the denial of facilities for the conduct of meetings; disruption of meetings; the 
destruction of advertising material or the intimidation of candidates, workers 
or supporters, could all prevent an election from being categorised as free 
and fair.”11 

 Free and fair elections are the lifeblood of democracy.12 They allow the populace to select its 

leaders, and then to hold them accountable. Indeed, this Court has held that the right to vote is 

“empty” without free and fair elections, and that the latter gives content and meaning to the 

former.13  

 Justice Moseneke aptly described the requirement of free and fair elections as “the golden 

standard of our electoral project”, and explained that without them “there can be no 

democracy”.14 That is because a government that does not receive its mandate from the people, 

through the expression of their will in free and fair elections, lacks legitimacy, and the outcome 

of such elections would be invalid to the extent that they are unlawful and inconsistent with the 

Constitution. 

 This Court has explained that, while there is no fixed meaning of a free and fair election, there 

are certain elements which are of “fundamental importance to the conduct of free and fair 

elections”.15 The most significant among these for present purposes are the following:  

31.1. Every person who is entitled to vote must have the opportunity to do so and “should, if 

possible, be registered to do so.”16 The availability of registration to eligible voters is 

thus crucial to a free and fair election. 

31.2. There should be no “unreasonable restrictions” or burdens placed on eligible voters 

who wish to exercise the right to vote.17 This is expressly guaranteed by article 25 of 

 
11  Kham and Others v Electoral Commission and Another 2016 (2) SA 338 (CC) para 86. 
12  Mhlope para 142. 
13  New National Party of South Africa v Government of the Republic of South Africa and Others 1999 (3) SA 191 (CC) 

para 12. 
14  Paragraph 69 of DM1: A Report to the Electoral Commission of South Africa in Terms of Section 14(4) Read with 

Section 5(2)(a) of the Electoral Commission Act (“the Report”). 
15  Kham para 34. Paragraph 71 of the Report. 
16  Kham para 34. 
17  Kham paras 82 and 83, fn62. 
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the International Covenant on Civil and Political Rights. 

31.3. Political parties and candidates must have the ability to compete with one another on 

relatively equal terms and without “any undue hindrance or obstacle” in the way that the 

elections are prepared for and conducted.18 

31.4. Every adult citizen must be able freely to contest elections and seek public office, 

whether through membership of a political party or as an independent candidate. This 

Court has held, therefore, that free and fair elections demand that political parties and 

candidates should be free to canvass, to advertise, and to engage in the activities 

normal for a person seeking election.19  

31.5. The corollary of the right of parties to canvas and campaign is the right of voters to 

information. Voters should have access to reliable information about the elections and 

the parties and candidates contesting. They cannot make informed political choices 

without access to information.20 There is thus a “vital connection” between the right to 

vote and access to information, because the right to vote is “not to be exercised 

blindly”.21 

31.6. Insofar as elections have a territorial component (which is the case with local 

government elections, where candidates are in the first instance elected to represent 

particular wards), the registration of voters must be undertaken in such a way as to 

ensure that only voters in that particular area are registered and permitted to vote.22  

31.7. In addition, in conducting an election, the Commission bears an obligation, to all 

participants, of ensuring a “level playing field” between all parties and candidates.23 In 

particular, the Commission owes an obligation— 

“to all participants without fear or favour and should ensure that all the 
participants can compete without any undue hindrance or obstacle 
occasioned by the manner in which the preparations for the election have 

 
18  Kham para 87. 
19  Kham para 86. 
20  My Vote Counts NPC v Minister of Justice and Correctional Services 2018 (5) SA 380 (CC) para 34. See also 

President of the Republic of South Africa and Others v M & G Media Ltd 2012 (2) SA 50 (CC) 
21  My Vote Counts II para 35. 
22  Kham para 34; Electoral Commission v Mhlope and Others 2016 (5) SA 1 (CC) para 175. 
23  Kham para 87. 



 

 

9 
been undertaken or the way in which the election has been conducted.”24 

Elections must be safe 

 The Commission is an organ of state.25 It bears obligations under section 7(2) of the Constitution 

to “respect, protect, promote and fulfil the rights in the Bill of Rights”. There are a range of 

constitutional rights that are implicated in conducting an election during a pandemic. 

 The first and most fundamental right is the right to life. The right to life has been described by 

this Court, together with dignity, as “the most important of all human rights, and the source of 

all other rights in the [Bill of Rights]”.26 This Court has also held that the right is not qualified by 

other principles of justice27 and, given its importance, that any limitation would need to be 

extremely compelling to be justifiable.28 

 In addition, section 12 of the Constitution guarantees every person the right to bodily and 

psychological integrity. This means that every person is entitled to be free from acts against 

their body to which they did not consent; to security in and control over their body; and to the 

absence of physical intrusion.29 

 Section 27 of the Constitution provides that everyone has the right to have access to health 

care services, and that the state must take reasonable legislative and other measures, within 

its available resources, to achieve the progressive realisation of this right. The negative aspect 

of the right to health care is that the state must not prevent and impair access to health care 

services. 

 The Commission bears a positive obligation in relation to the obligation to conduct free, fair and 

regular elections. That is indeed the very core of its constitutional mandate.30 However it also 

bears at least negative obligations not to impair or infringe the right to life, the right to physical 

 
24  Id. 
25  Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC) para 22. 
26  S v Makwanyane 1995 (3) SA 391 (CC) para 144. 
27  Mohamed and Another v President of the Republic of South Africa and Others (Society for the Abolition of the Death 

Penalty in South Africa and Another intervening) 2001 (3) SA 893 (CC) para 52. 
28  Ex Parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC) para 28. 
29  Paragraphs 75 and 76 of the Report. See Minister of Defence and Military Veterans v Thomas 2016 (1) SA 103 (CC) 

para 39, holding that the right to bodily integrity underlies common law damages for workplace damages, including 
against occupational disease. 

30  Mhlophe para 89. 
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and psychological integrity and the right of access to health care services.31 

THE LAW DOES NOT REQUIRE THE IMPOSSIBLE 

 What happens if it is impossible for the Commission to meet all three of these constitutional 

requirements?  

 The common law principle of lex non cogit ad impossibilia is entrenched in our law. This court 

recognised it in Barkhuizen’s case.32 Justice Ngcobo, as he then was, said that the maxim 

derived from the principles of justice and equity that underlie the common law: 

“For instance, common law does not require people to do that which is 
impossible. This principle is expressed in the maxim lex non cogit ad 
impossibilia — no one should be compelled to perform or comply with that 
which is impossible. This maxim derives from the principles of justice and 
equity that underlie the common law. Over the years, the maxim has become 
entrenched in our law and has been applied to avoid time-bar provisions in 
statues.”33 

 Justices Jafta, Nkabinde and Mojapelo again gave recognition to the principle in Mtokonya34 as 

follows: 

“According to the maxim lex non cogit ad impossibilia, the law does not require 
a person to do the impossible. If performance in terms of a particular law has 
been rendered impossible by circumstances over which the person with 
interest had no control, those circumstances are taken as a valid excuse for 
not complying with what such law prescribes.”35 

 The principle permeates many branches of our law. It is probably best known in the law of 

contract where it has long been a principle that a contractual obligation may be invalid from the 

outset if it is impossible to perform36 or may be later discharged by supervening impossibility.37 

 The principle is also well-established in criminal law. It recognises a defence of impossibility 

available to an accused who failed to comply with a positive obligation imposed by law if 

compliance was impossible through no fault of his own.38 The Appellate Division upheld such a 

 
31  Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) para 46; Pharmaceutical Society of South 

Africa and others v Tshabalala-Msimang and Another NNO; New Clicks South Africa (Pty) Ltd v Minister of Health 
and Another 2005 (3) SA 238 (SCA) para 42. 

32  Barkhuizen v Napier 2007 (5) SA 323 (CC) para 75 to 78. 
33  Id para 75. 
34  Mtokonya v Minister of Police 2018 (5) SA 22 (CC) 
35  para 137 
36  Christie’s Law of Contract in South Africa 7th Ed p109 para 2.5.5 
37  Christie’s Law of Contracts in South Africa 7th Ed p547 para 12.3 
38  Jonathan Burchell Principles of Criminal Law 5th Ed p187; Snyman Criminal Law 6th Ed p61; Rex v Hargovan 1948 

(1) SA 764 (A) 769 to 770; Rex v Canestra 1951 (2) SA 317 (A) 324; S v Leeuw 1975 (1) SA 439 (O) 440 
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defence in criminal law in Hargovan’s case.39 Greenberg JA put it as follows: 

“I think that the maxim, lex non cogit ad impossibilia would apply. The cases 
on the point, in the main at any rate, deal with civil and not criminal obligations 
but I see no difference in principle between the two classes, and in Holsberry 
(vl 31, 2nd Ed. sec. 753) it is stated generally that the performance of a 
statutory obligation is excused if it is rendered impossible by the operation of 
a subsequently enacted statute.”40  

 Our courts have also upheld the principle in the context of the impossibility of performance of 

statutory obligations beyond criminal law. The High Court, for instance, did so in Mackenzie41 

and the Appellate Division recognised this application of the rule in Cassim.42 

 Another example of the application of the principle is in the exercise of the court’s judicial 

discretion to grant court orders for the specific performance of contractual or other legal 

obligations. The SCA held in Ntshwaquela43 and in Monteiro44 that, in line with the impossibility 

principle, the court would not order specific performance against someone who cannot comply. 

In both judgments, the SCA endorsed the following description of the impossibility principle in 

Broome’s Legal Maxims: 

“This maxim, or, as it is also expressed, impotentia exqusat legem, must be 
understood in this qualified sense, that impotentia excuses when there is a 
necessary or invincible disability to perform the mandatory part of the law, or 
to forebear the prohibitory. It is akin to the maxim of the Roman law, nemo 
tenetur ad impossibilia, which, derived from common sense and natural 
equity, has been adopted and applied by the law of England under various 
and dissimilar circumstances. 

The law itself and the administration of it, said Sir W Scott, with reference to 
an alleged infraction of the revenue laws, must yield to that to which 
everything must bend, necessity; the law, in its most positive and peremptory 
injunctions, is understood to disclaim, as it does in its general aphorisms, all 
intention of compelling to impossibilities, and the administration of laws must 
adopt that general exception in the consideration of all particular cases.” 

 The leading judgment of the Appellate Division on the application of the impossibility principle 

is Montsisi.45 The court surveyed the application of the common law doctrine of lex non cogit ad 

impossibilia in the fields of contract law, law succession, delict and criminal law. In the latter 

 
39  Rex v Hargovan 1948 (1) SA 764 (A) 
40  p770 
41  Ex parte Mackenzie 1960 (1) SA 793 (W) 796 
42  Cassim & another v Voyager Property Management 2011 (6) SA 544 (SCA) para 15 
43  Administrator, Cape v Ntshwaquela 1990 (1) SA 705 (A) 720  
44  Monteiro v Diedricks 2021 (3) SA 482 (SCA) para 22 
45  Montsisi v Minister van Polisie 1984 (1) SA 619 (A) 635 to 636 
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field, it referred to and approved of the application of the doctrine in Hargovan.46 The court 

concluded that the lex non cogit ad impossibilia principle was not confined to particular areas of 

law. It instead endorsed the description of Craies On Statute Law as follows: 

“Under certain circumstances compliance with the provisions of statutes 
which prescribe how something is to be done will be excused. Thus, in 
accordance with the maxim of law lex non cogit ad impossibilia, if it appears 
that the performance of the formalities prescribed by a statute has been 
rendered impossible by circumstances over which the persons interested had 
no control, like an act of God or the King’s enemies, these circumstances will 
be taken as a valid excuse.”47 

 The Appellate Division held in Montsisi that a statutory time-bar for claims against the police did 

not apply to a claimant who could not bring proceedings in time because he was detained under 

section 6 of the Terrorism Act of 1967. Its application of this principle has since then been 

endorsed and followed in Pizani,48 Mati,49 Maserumule50 and Gassner.51 In Barkhuizen, this 

court also referred to and endorsed the application of the lex non cogit ad impossibilia principle 

in Montsisi.52 

 The principle of lex non cogit ad impossibilia applies to all legal obligations. There is no reason 

to exclude obligations imposed by the Constitution from its ambit. The Supreme Court of Appeal 

indeed expressly recognised and applied the principle to constitutional obligations in the JSC 

case.53 

 In the matter now before the court, the principle comes into play because it is impossible to hold 

municipal elections in October that are constitutionally compliant. It is impossible to do so 

because the Constitution makes at least three competing demands of the elections — that they 

be held within 90 days of expiry of the terms of the existing municipal councils in terms of section 

159; that they be free and fair in terms of sections 19(2) and 190(1)(b); and that they respect, 

protect, promote and fulfil the rights of citizens to life, bodily integrity and access to healthcare 

in terms of sections 7(2), 11, 12(2) and 27(1)(a).  The extraordinary and unprecedented 

 
46  p635 
47  p636 
48  Pizani v Minister of Defence 1987 (4) SA 592 (A) 602 G 
49  Mati v Minister of Justice, Police and Prisons, Ciskei 1988 (3) SA 750 (Ck) 755 to 756 
50  Minister of Law and Order v Maserumule 1993 (4) SA 688 (T) 691 G to 692 B 
51  Gassner v Minister of Law and Order 1995 (1) SA 322 (C) 332 B to H 
52  Barkhuizen v Napier 2007 (5) SA 323 (CC) paras 76 to 78 
53  Judicial Service Commission v Cape Bar Council 2013 (1) SA 170 (SCA) paras 27 and 31 to 33 
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circumstances that prevail mean that the forthcoming elections cannot meet all three sets of 

constitutional requirements. Once this is so, then there is no other way out than to hold elections 

at a time when an appropriate balance is struck between these three sets of constitutional 

demands.  

 There are those who argue, in forceful and absolute terms, that it would be constitutional heresy 

not to hold municipal elections within the constitutional time limit in section 159. They do not 

explain, however, why the constitutional time limit should trump the constitutional requirement 

of free and fair elections or the constitutional requirement that the elections be held with due 

regard to the rights to life, bodily integrity and access to healthcare. That is surely an 

indefensible position. There is no hierarchy of constitutional rights. There is no constitutional 

basis for the absolutist contention that the constitutional time-bar should trump the competing 

constitutional requirements. 

 We understand, of course, that they also argue that free and fair elections were still possible in 

October and that the Electoral Commission is to blame for the failure to organise them in time. 

The Commission denies the accusation. We address it below. But in truth, the blame-debate 

does not resolve the issue facing the Court. Once one concludes, as we submit one should, that 

free and fair elections in October are factually impossible, then there is simply no basis in law 

for the absolutist contention that they should go ahead in October come what may. 

FREE AND FAIR ELECTIONS IN OCTOBER ARE IMPOSSIBLE  

Justice Moseneke’s findings 

 Justice Moseneke, following careful inquiry and consideration of the evidence, identified two 

objective hurdles to constitutionally complaint local government elections in October 2021: the 

medical consequences of the Covid-19 pandemic and the Government’s response to the Covid-

19 pandemic. 

 Justice Moseneke’s conclusions regarding the medical and scientific evidence were that:  

51.1. The medical expert data and predictions show that, whilst the delta variant may subside 

somewhat by October 2021, the risk to our population of infection, serious illness and 
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consequential hospitalisation and death will remain high.54 Infections, hospitalisation 

and mortality will remain a significant threat to physical wellbeing and life until a 

substantial number of our population has been vaccinated.55 

51.2. Our public health care system is inadequate for the health demands spawned by the 

pandemic. Our death or mortality rate appears to be nearly three times higher than the 

official statistics of death. That means the threat to life posed by the pandemic is much 

higher than meets the eye.56 

51.3. High levels of vaccination and community immunity will reduce the risk of hospitalisation 

and death posed by Covid-19. Community immunity will not be achieved before, at the 

very least, 67% of the population has been vaccinated.57 

51.4. South Africa will not have achieved high enough levels of vaccination for community 

immunity by October 2021.58   

 Justice Moseneke’s conclusions regarding the government response were that: 

52.1. The Commission’s concern is justified that, under a state of national disaster and with 

restrictions in place on the movement of persons and gatherings, political parties and 

independent candidates will not be able to freely participate in the forthcoming local 

government elections and voters will not have the opportunity to exercise rights that are 

essential to the conduct of free and fair elections.59 

52.2. The concern is heightened if South Africa is placed under an alert level that imposes 

more severe restrictions during the run up to, and at the time earmarked for, the local 

government elections.60 This restricts political parties and independent candidates from 

participating “fully and effectively” and diminishes the freeness and fairness of the 

election. It is also likely to have a disproportionate impact on smaller less resourced 

 
54  Paragraph 292 of the Report, p 233. 
55  Paragraph 270 of the Report p 226. 
56  Paragraphs 279 and 280 of the Report p 229. 
57  Paragraph 283 of the Report p 230. 
58  Paragraphs 282 and 283 of the Report p 230. 
59  Paragraph 265 p 224 of the Report; Founding Affidavit para 82.2.1, p 41. 
60  Paragraph 265 p 224 of the Report; Founding Affidavit para 82.2.1, p 41 
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political parties and independent candidates.61 

 We submit for the following reasons that Justice Moseneke’s findings were correct. 

Medical evidence on Covid-19 

 Justice Moseneke’s Inquiry was presented with evidence on the Covid-19 disease, its severity, 

its risk factors, and its prevention or reduction. 

Spread and severity 

 The virus can spread from person to person through respiratory droplet transmission, which 

occurs when a person is in close contact (within 1 metre) with an infected person who has 

respiratory symptoms or who is talking or singing.62 

 According to the Director-General of the Department of Health, Dr Buthelezi, the delta variant – 

which is predominant in South Africa – is at least twice as infectious as the beta variant, and it 

is highly transmissible.63 Professor Karim concurred that the delta variant can spread much 

faster, that large numbers of people need hospitalisation and medical care and that “anything 

that exacerbates the spread of these variants just makes matters so much worse.” 64 

 The scientific experts were agreed that large gatherings are super spreader events. Professor 

Karim raised five “risks of transmission” of Covid-19 that arise with election activities: 

occupational exposure for the Commission’s staff and campaign staff;  door-to-door visits; small 

group meetings; large group rallies and marches and voting day queues and polling booth risks. 

These activities pose three principal risks: gatherings especially those indoors (large group 

rallies and marches being super spreader events); movement of people; and adherence to non-

pharmaceutical interventions.65 

 The Department of Health concurred that activities such as physical voter registration, large 

political gatherings and the gatherings at the polling stations placed the public at risk of 

 
61  Paragraph 267 and 268 of the Report p 225; Founding Affidavit para 82.2.2, p 41 
62  Paragraph 51 of the Report p 143; Founding Affidavit para 154, p 74 
63  Paragraph 192 of the Report p 201; See also paragraph 204 of the Report p 205; Founding Affidavit para 160 p 75 
64  Paragraph 204 of the Report p 205; Founding Affidavit para 162 p 76 
65  Paragraph 221 of the Report p 211; Founding Affidavit para 73 p 38. 
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contracting the Covid-19 virus.66 

 Dr Abdullah and Dr Dasoo testified that there is a significant undercounting of Covid-19 deaths 

and that the threat to life and limb is much larger than the official number of Covid-19 deaths 

suggests, likely three times higher than official reports of deaths. The country’s health care 

system has not been able to create special capacity to manage a third wave and it is unlikely 

that it will be able to do so in a fourth wave.67 

 The Department of Health expressed concern that the holding of local government elections in 

October 2021 will place the public at risk of contracting the Covid-19 virus, and there would be 

a high likelihood of a high number of delta infections, hospitalisations and deaths.68 

Third wave 

 Scientific projections were provided on the expected trajectory of the Covid-19 waves. Professor 

Karim submitted that the third wave would likely have subsided by the time of voting day for an 

October local government election. This remains his current projection.69  

 The country has been in the third wave for over two months, since 10 June 2021.70 While some 

provinces, for example Gauteng, appear to have passed the worst of the third wave, this is not 

true of the majority of provinces or the country as a whole. Provinces such as KwaZulu-Natal, 

the Eastern Cape and Western Cape are all still in the midst of their third wave and are at or 

close to the peak.71   

 As recently as last week, the Minister of Health stated that although Covid-19 cases were down 

in Gauteng, South Africa is still in its third wave. He explained that the position was like a relay 

race – as cases in one province go down, cases in another take over.72 

 The Minister of Health also dealt with the current positivity rate (the proportion of Covid-19 tests 

returning positive) which is regarded as a critical indication of the state of the pandemic. He 

 
66  Paragraph 199 of the Report p 203. 
67  Paragraphs 209 to 210 of the Report p 207; Founding Affidavit para 163 p 76. 
68  Paragraph 199 of the Report p 202; Founding Affidavit para 66 p 36. 
69  Replying Affidavit para 69 p 685. 
70  https://www.nicd.ac.za/latest-confirmed-cases-of-covid-19-in-south-africa-10-june-2021/ 
71  Premier of the Western Cape, Alan Winde, has publicly stated that the Western Cape is currently in the peak of its 

third wave. See Replying Affidavit para 74.7 p 689. 
72  Replying Affidavit para 74.4 p 689 
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explained that while it had decreased from 35% in mid-July to between 19% and 20%, this is 

still high and the rate was not yet stable.  For example, on the 12th and 13th of August the 

positivity rate was 23%.73 

Vaccination 

 At least 67 per cent of the population must be vaccinated before community immunity can be 

achieved.74 The Report accepts that even with the “best will in the world”, and even if the country 

caught up to what the plans are for the vaccination programme, not enough people would have 

been vaccinated by October 2021 for the country to achieve community immunity.75 By the 

beginning of October 2021, the Department of Health expected to have vaccinated 16 million 

people.76 

 Dr Buthelezi confirms that South Africa will not have vaccinated at least 67% of the population 

before 27 October 2021.77 

 As recently as 12 August 2021, the Department of Health indicated that only 12.12% of the 

population (7, 249, 045 individuals) has received any vaccination, and only 6.6% (3, 958, 231 

individuals) has been fully vaccinated. The statistics also show that this level of vaccination is 

not equally matched across the provinces78 or within provinces. 79 

 Some parties contend that the vaccination roll-out thus far makes elections in October 2021 

possible, because the vaccine has already been offered to the most vulnerable portion of the 

population and will soon be offered to all adults. 

 But this is quite wrong. As at 12 August 2021, only 1,965,513 of people over 60 out of a total 

population of 5,505,482 – that is only 35.7% – and only 585,168 of people between 50 and 59 

out of a total population of 4,817,217 – that is only 12.1% – have been fully vaccinated.80 

 The aim of the inter-Ministerial Committee – reiterated publicly on the 13 August – is to fully 

 
73  Replying Affidavit para 74.5 p 689; read with the Commission’s supplementary affidavit paras 4 and 5. 
74  Some experts view 67 % to be too low a target, see paragraph 218 of the Report p 210. 
75  Paragraphs 174 and 175 of the Report p195; Founding Affidavit para 165 p 77. 
76  Paragraphs 194 and 195 of the Report p 202; Founding Affidavit para 166 p 77. 
77  Ibid. 
78  Replying Affidavit annexure RA2 p 701. 
79  Replying Affidavit para 43 p 672. 
80  Replying Affidavit annexures RA7, RA8 and RA9 p 769. 



 

 

18 
vaccinate 70% of adult South Africans by December 2021.  That would be 28 million fully 

vaccinated South Africans – as opposed to the current figure of less than 4 million.81 

 We submit that Justice Moseneke was justified in concluding that vaccination presents the best 

response to the risk of infection, hospitalisation, serious illness and death. He was also correct 

in accepting that there would not be large vaccination coverage leading up to and at the time of 

the October 2021 election date.   

The lockdown regulations 

 On 15 March 2020, the President announced that Cabinet had resolved to declare a national 

state of disaster in terms of section 27(1) of the Disaster Management Act 2002 as part of 

government’s measures to combat the global outbreak of the COVID-19 pandemic. The national 

state of disaster was formally declared by the Minister by publication in the Gazette on the same 

day.82 

 Since then, the duration of the national state of disaster has been successively extended for 

one-month periods in terms of section 27(5)(c) of the Disaster Management Act. Most recently, 

the national state of disaster has been extended to 15 September 2021.83 Further extensions 

appear inevitable.  

 Regulations published in terms of the Disaster Management Act provide for non-pharmaceutical 

intervention in combatting the pandemic, such as the mandatory wearing of masks when in 

public, physical distancing, sanitisation, isolation or quarantine, curfews and limitations on 

gatherings.84 

 From 29 December 2020 to 28 February 2021, the county was placed under Adjusted Alert 

Level 3, with extra measures applying to designated “hotspots”.  On 12 January 2021, the 

President announced that the measures announced on 28 December 2020 would remain in 

place with a number of additions. This included the prohibition of most indoor and outdoor 

gatherings, including political gatherings.  

 
81  Replying Affidavit para 72.5 p 687. 
82  GN 313 in GG 43096 of 15 March 2020. 
83  Government Notice No. R. 733 of 12 August 2021. 
84  Paragraphs 41 and 42 of the Report p 140. 
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 Between 1 March 2021 to 30 May 2021 the country was under Adjusted Alert Level 1. It was in 

this period, on 21 April 2021, that the President announced the local government elections 

would be held on 27 October 2021.85 Under Alert Level 1 a curfew applies from 00h00 to 04h00. 

Gatherings are permitted, subject to restrictions, such as the wearing of masks, physical 

distancing and adherence to Covid-19 health protocols. Gatherings are restricted to 250 people 

indoors and 500 outdoors. If a venue cannot accommodate the numbers permitted with the 

requisite physical distancing, then no more than 50% capacity of the venue may be used.86  

 As cases of Covid-19 began rise, the country was moved to Adjusted Alert Level 2, for a two 

week period from 31 May 2021 to 15 June 2021. Under Alert Level 2 a curfew applies from 

23h00 to 04h00. Similar restrictions apply to gatherings, except that the maximum number of 

people is 100 indoors and 250 outdoors, subject to the 50% capacity maximum in the absence 

of social distancing.87 

 Between 16 June 2021 to 27 June 2021, the Alert Level was increased to Adjusted Alert Level 

3. Under Alert Level 3 the curfew applies from 22h00 to 04h00. Similar restrictions apply to 

gatherings, except the maximum number of people is 50 indoors and 100 outdoors, subject to 

the 50% capacity maximum in the absence of social distancing.88 

 Between 28 June 2021 to 25 July 2021, the country was moved to the second highest Alert 

Level, Adjusted Alert Level 4. Level 4 places significant restrictions on the movement of persons 

and gatherings. Although work outside the home is permitted, every person who can work from 

home must do so. There are restrictions placed on interprovincial travel. A curfew is imposed 

from 21h00 until 04h00, during which time every person is confined to their place of residence, 

with narrow exceptions. In addition, it is a criminal offence to break curfew. All gatherings are 

prohibited, with very few exceptions. The ban on gatherings expressly includes gatherings at 

political events. Moreover, it is a criminal offence to convene or attend a gathering, including a 

political gathering, under Adjusted Alert Level 4.89 These restrictions were in place as recently 

 
85  Paragraph 1 of the Report p 125. 
86  Paragraphs 46 to 48 of the Report p 142. 
87  Paragraphs 46 to 48 of the Report p 142. 
88  Paragraphs 46 to 48 of the Report p 142. 
89  Paragraphs 44 and 45 of the Report p 141; Founding Affidavit para 177 p 82. 
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as three weeks ago. 

 The Alert Level 3 regulations have remained in place since 25 July 2021. As before, a curfew 

applies from 22h00 to 04h00 and the maximum number of people who may attend a gathering, 

including a political gathering, is 50 indoors and 100 outdoors, subject to the 50% capacity 

maximum in the absence of social distancing.90 There is no indication whether or when the Alert 

Level will be reduced to Level 2 or Level 1. 

 While Levels 3, 2 and 1 impose less severe restrictions on the movement of persons and 

gatherings, Justice Moseneke concluded that significant restrictions remain, including curfews, 

limits imposed on the number of people who may gather and ensuring compliance with non-

pharmaceutical interventions. Notably, Justice Moseneke emphasised that criminal sanctions 

may follow a contravention of Level, 4, 3, 2, and 1, particularly in relation to gatherings. 

Prohibited gatherings may be dispersed and any person who refuses to disperse can be 

arrested and detained.91 Conveners of prohibited gatherings may also be charged with inciting, 

instigating, commanding, or procuring others to commit offences under the Regulations.92  

 Justice Moseneke concluded that impact of these restrictions would have a disproportionate 

impact of the restrictions on smaller less-resourced political parties and independent 

candidates. In turn, portions of the electorate who are unable to receive political messaging on 

digital platforms will be hindered in their ability to make political choices and to vote.93 

 The restrictions placed by the Regulations affect not only the election day itself but the lead up 

to the election thus far and in the weeks ahead. We submit that Justice Moseneke was correct 

in concluding that this remains a bar to free and fair elections.94 

Compliant elections in October are impossible 

Free and fair elections depend on more than voting day 

 A free and fair election is not confined to voting day. It includes everything that occurs in the 

 
90  Paragraphs 46 to 48 of the Report p 142. 
91  Paragraph 49 of the Report p 143. 
92  Paragraph 50 of the Report p 143. 
93  Paragraphs 268 and 269 of the Report pp 225 - 226. 
94  Paragraphs 265 to 269 of the Report p 224; Founding Affidavit para 180 p 83. 
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run-up and pursuant to an election. Most significantly, it includes voter registration, campaigning 

and electioneering, candidate nomination, and voting day itself.95 Therefore, in determining the 

possibility of a free and fair election in October 2021, one must also consider whether the 

essential ingredients of a free and fair election, which precede an election, can possibly be 

implemented. 

 Various parties lose sight of this. The DA, for example, suggests that the Commission’s entire 

case rests on the proposition that an election in February 2022 will be safer than an election in 

October 2021.96 It claims, relying particularly on the evidence of Professor Karim, that the 

opposite is true, and that “an election will be safer in October 2021 than in February 2022”.97 

 But the DA misunderstands the Commission’s case, and overstates Professor Karim’s position. 

The Commission’s case is that it cannot produce constitutionally compliant elections before 1 

November 2021. This is not merely about the safety of a voting day in October – though that is 

one element. It is about the possibility of every element that precedes voting day. And when 

Professor Karim projected that an October 2021 election would be in a period of low 

transmission, he was speaking only about October itself.  

Voter registration  

 The first ingredient of a free and fair election, which has been rendered impossible for an 

election in October, is an in-person voter registration weekend.  

 The importance of voter registration cannot be overstated. 36% of eligible voters are not 

registered to vote.98  Simply put, eligible voters who are not registered cannot vote. In addition, 

because these are local government elections, which are partly constituency-based, one can 

only vote in the voting district in which one is registered. Those who have changed address to 

a new voting district, but have not registered in that district, also cannot vote. By depriving these 

eligible voters of the ability to register to vote, they are effectively disenfranchised.99 

 There can be no question that in-person registration is essential to a free and fair election in 

 
95  Founding Affidavit para 168, p78. 
96  DA affidavit paras 61 and 68. 
97  DA affidavit, paras 58 and 61. 
98  Paragraph 31 of the Report, p136; Founding Affidavit para 15, p 73. 
99  Founding Affidavit para 98.5.6, p51; para 151, p73. 
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South Africa. Large portions of our population do not have access to electronic or online 

methods of registration. They can only register physically. 

 A voter registration weekend is a major undertaking. It involves opening all 23 200 voting 

stations across South Africa.100 It entails the interaction by the Commission with a very large 

number of people. In 2016, the Commission interacted with approximately 6 600 000 people 

over two registration weekend events. Of that total, 1 385 000 registered for the first time. The 

remainder updated their registration details.101 

 The political parties, including those that oppose this application (except MIND), acknowledge 

that a registration weekend is necessary for a free and fair election. The DA describes it as 

“absolutely essential”.102 The ANC says it is “crucial for the proper exercise and fulfilment of the 

right to vote”.103 The IFP says that absence of voter registration means that the credibility of an 

October 2021 election is undermined, and cannot be fair.104 

 By law, voters may no longer be registered for the October election. In terms of section 6(1A) 

of the Electoral Act, only a voter who applied for registration prior to the proclamation of an 

election date may vote in the election concerned. The Minister proclaimed the election on 3 

August 2021. This means that eligible voters are no longer able to register for an election in 

October 2021. 

 However, the obstacles to a voter registration weekend for an October election are not merely 

legal. Holding a registration weekend is also practically impossible. 

93.1. The registration weekend was initially scheduled for 17 and 18 July 2021. It had 

postponed because the country was in the midst of the third wave – which saw 

staggering numbers of new infections – and in Adjusted Alert Level 4 (from 28 June 

2021 to 25 July 2021).105  

93.2. The voter registration weekend was postponed to the weekend of 31 July 2021 and 1 

 
100  Paragraphs 53 to 54 of the Report, p144; Founding Affidavit para 149, p72. 
101  Founding Affidavit para 98.5.5, p50. 
102  DA affidavit para 120.3. 
103  ANC affidavit para 42. 
104  IFP affidavit para 79. 
105  Paragraph 29 of the Report, p 136; Founding affidavit para 98.5.7, p 51. 
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August – the last possible weekend before a proclamation of elections for October 2021. 

However, on this weekend South Africa was still experiencing the third wave, and was 

under Adjusted Alert Level 3 (where it has been since the night of 26 July 2021).106  In 

addition, Justice Moseneke rendered his Report on 20 July 2021, before the registration 

weekend had taken place.  

93.3. This meant that the voter registration weekend could not be held before the Minister 

proclaimed the election on 3 August 2021.107 Nor has it been practically possible (even 

if it were legally possible) to hold a voter registration weekend since then: the country 

has remained engulfed in the third wave, and remains at Adjusted Alert Level 3. 

93.4. It is also not practically possible to hold a voter registration weekend between now and 

an October election. There is no indication that South Africa will be out of the third wave, 

or at an Alert Level that would allow for a registration weekend, in the near future.  

93.5. Moreover, there simply is not enough time remaining before an October election to allow 

for a registration weekend, the necessary period of inspection and objections to the 

voters’ roll,108 the certification of the voters’ roll, and the printing of unique segments of 

the voters’ roll and their delivery to 23 151 voting districts. 

93.6. Following this Court’s decisions in Kham109 and Mhlope,110 the Commission has 

institutionalised a period of inspection and objections to the voters’ roll, before it is 

certified.  Under the timetable for elections on 27 October 2021, the objection period is 

scheduled to run between 5 August and 18 August.111 

93.7. It is crucial to a free and fair election that any interested person may raise an objection 

against the inclusion of a voter on a specific segment of the voters’ roll. Persons plainly 

cannot be added to the roll after the objection period, for there would be no opportunity 

to object to their inclusion. 

 
106  Ibid. 
107  Government Notice No. 168 Gazetted 3 August 2021. 
108  Replying Affidavit para 77.1, p690. 
109  Kham and Others v Electoral Commission and Another (CCT64/15) [2015] ZACC 37; 2016 (2) BCLR 157 (CC); 2016 

(2) SA 338 (CC). 
110  Electoral Commission v Mhlope and Others (CCT55/16) [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 

(CC). 
111  Replying Affidavit para 77.1 p 690. 
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93.8. Section 6(2) of the Municipal Electoral Act requires the Chief Electoral Officer to certify 

the voters’ roll, or the municipality’s segments of the voters’ roll, to be used in the 

election. Under the timetable for elections on 27 October 2021, this is scheduled for 1 

September 2021.  

93.9. Given the number of people that participate in a registration weekend, any registration 

weekend between now and an October election would be simply too close to the date 

of certification of the voters’ roll to enable the Commission to validate and quality-assure 

the registration applications, to comply with section 6 of the Electoral Act, and to attend 

to aberrations that may implicate the registration of voters arising from any of the 23 

151 voting stations.112 

93.10. Moreover, the certification date of the voters’ roll cannot be delayed beyond 1 

September 2021.  Following certification of the roll, the Commission must print unique 

segments of the voters’ roll for the 23 151 voting districts, and cause these to be 

delivered to each of the voting districts. On the 27 October election timetable, this period 

is already severely truncated, allowing only three days between 3 to 6 September 2021, 

followed by a distribution period.113 

93.11. Additionally, voters’ roll segments must be printed for contesting parties and 

independent candidates in accordance with elections being contested. The printing 

must be preceded by a compliant open and transparent procurement process in 

accordance with the Public Finance Management Act. The procurement process for 

voters’ rolls made available to parties can only commence at the completion of the 

candidate certification period (7 September) and on receipt of requests from contesting 

parties and independent candidates.114 

 The upshot is that a registration weekend prior to an October election is impossible. If the local 

government elections go ahead in October 2021, they will do so without a significant portion of 

the eligible voting population registered to vote. As explained, during the 2016 Registration 

 
112  Replying Affidavit paras 77.2 and 77.3 p 691. 
113  Replying Affidavit para 77.4 p 692. 
114  Id. 
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weekend 1 385 000 voters registered for the first time – in addition to the millions more who 

updated their details. It would be the first time in South Africa’s democratic history that a general 

election takes place without a registration weekend. For this reason alone the elections will not 

be constitutionally compliant. 

Campaigning and electioneering 

 Freedom to participate in elections, including the “freedom to canvass; to advertise; and to 

engage in the activities normal for a person seeking election”115 forms a crucial component of 

free and fair elections. All political parties and independent candidates are entitled to participate 

in elections “fully and effectively”.116 This Court held in Kham that phenomena such as the denial 

of facilities for the conduct of meetings could prevent an election from being categorised as free 

and fair.117 So too, quite clearly, can restrictions on the ability to gather and campaign. 

 In the lead up to an election in October 2021, there have been, and will continue to be, severe 

restrictions on the ability of political parties and independent candidates to campaign, advertise 

and electioneer with their chosen electorate. 

96.1. These restrictions arise from the imposition of restrictions on gatherings and political 

activities by Alert Levels 2 to 5, which confine people to their places of residence during 

certain hours and prohibit gatherings.  

96.2. Under Adjusted Alert Level 4, which was in place between 28 June 2021 and 25 July 

2021, movement is severely restricted and gatherings are prohibited altogether.118 

Under Adjusted Alert Level 3, which was in place between 16 June and 27 June 2021, 

and has been in place again since the night of 26 July 2021, gatherings are restricted 

to 50 people indoors and 100 people outdoors, subject to the 50% capacity requirement 

in the absence of social distancing.119 

96.3. Therefore, between 16 June 2021 (which was four months before an October election) 

and today (approximately 10 weeks before such an election), gatherings have either 

 
115  Kham para 86. 
116  Kham para 85. 
117  Kham para 86. 
118  Paragraphs 44 and 45 of the Report; Founding Affidavit para 98.5.7, p51 and para 177, p82. 
119  Paragraphs 45 and 46, pp141 and 142.; Founding Affidavit paras 178 and 179, pp82 and 83.  
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been prohibited altogether or significantly curtailed. Parts of the country remain in the 

third wave, and the entire country remains under Adjusted Level 3 lockdown 

 Justice Moseneke concluded, correctly we submit, that these restrictions – which are a 

necessary response to the Covid-19 pandemic – inhibit free and fair elections, because they 

prevent political parties from campaigning effectively and communicating with the electorate.120 

This is also one of the bases upon which the Commission has sought the postponement of by-

elections whenever South Africa has been above Alert Level 1. 

 Some parties agree that these restrictions preclude the freeness and fairness of elections. The 

IFP, for example, contends that the inability to campaign freely undermines the credibility of the 

elections and prevents public debate.121 The ANC says that it was the restrictions on gatherings, 

and the inability to campaign, which altered its position on the postponement of local 

government elections, because “normal campaigning consists of meeting and engaging 

voters.”122 

 The DA adopts a different view. It says there is a “simple solution” to the risks associated with 

campaign-related gatherings: prohibit gatherings in excess of 10 or 20 people, either by 

amending the Electoral Code of Conduct, or by engaging the Minister.123 It says that imposing 

restrictions of this kind does not prevent candidates from campaigning effectively using other 

methods (such as posters, pamphlets, advertising, SMS and social media), and that because 

these restrictions apply equally to all parties, they do not undermine the freeness and fairness 

of the elections.124 

 However, as Justice Moseneke correctly concluded, it is simply not true that restrictions on the 

movement of persons and gatherings apply equally to all political parties and candidates.125 The 

impact of such restrictions depends on two things: the resources of the party, and the 

demographics of those to whom it is campaigning. A small party or candidate, without the budget 

and technical resources to establish online, phone, print, or broadcasting campaigns, or which 

 
120  Paragraphs 269 of the Report, p226; Founding Affidavit para 82.2, p41. 
121  IFP affidavit para 65. 
122  ANC affidavit paras 35 and 36. 
123  DA affidavit paras 105ff. 
124  DA affidavit para 134. 
125  Paragraph 268 of the Report, p225; Founding Affidavit para 82.2.2, p41. 
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targets voters without easy access to virtual forms of advertising and campaigning, will be 

severely impacted by these restrictions.  

 This is not just a question of the rights of political parties and candidates. Access to political 

messaging is a fundamental component of the right to vote and to make political decisions. The 

inability to campaign effectively diminishes the freeness and fairness of the election, since free 

and fair elections require that every person can exercise their fundamental rights. 

 Notably, CASAC – which now opposes the Commission’s application – insisted before the 

Moseneke Inquiry that these forms of campaigning are “costly and disadvantageous to parties 

lacking resources” and that “changes in the campaigning environment would be detrimental to 

the holding of free and fair elections”.126 For this reason, CASAC’s submission emphasized that 

the minimum guaranteed freedoms required for campaigning should “at the very least obtain for 

3 months prior to the elections”. As we have demonstrated above, such freedoms have not 

obtained since 16 June 2021. 

 To these restrictions must be added the risk of non-compliance. On this score, the comparative 

lessons are important. Brazil and India both saw a spike in infections after campaign activities 

because, as Justice Moseneke found, there was campaigning “in defiance of Covid-19 

restrictions” and “lack of compliance with Covid-19 measures”.127 

 In a country such as South Africa, where political campaigning has historically always included 

political gatherings, there is a real risk that political parties, candidates, and the public may 

ignore restrictions. If such gatherings occur, the medical experts tell us that there are substantial 

risks to life and limb, at least until South Africa has vaccinated a far greater portion of the 

population.  

 Professor Karim identified large group rallies and marches as one of five “risks of transmission”, 

describing them as super spreader events.128 Dr Abdullah warned that gatherings could lead to 

“cluster outbreaks” and trigger another wave.129 This was echoed by Professor Madhi, who 

 
126  CASAC submission, p31. 
127  Paragraph 148 and 155 of the Report, pp 184 and 187; Founding Affidavit para 203.4, p93 and 206.3, p95. 
128  Paragraph 221 and 285 of the Report, pp211 and 231; Founding Affidavit para 155, p74. 
129  Paragraph 222 and 286 of the Report, pp211 and 231. 
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emphasised that large gatherings could lead to a resurgence in cases.130  Dr Buthelezi warned 

specifically against gathering and campaigning in the lead up to an October election, while such 

a large portion of the population remains unvaccinated.131 

 Justice Moseneke pertinently observed that the age group 35 to 59 are a very “characteristic 

population” as they constitute the largest number of admissions in hospitals in Covid-19 cases 

and the age group likely to participate in high contact election activities.132 At present only 12.1% 

of those aged 50 to 59 have been fully vaccinated.133 

 Proper and effective campaigning and electioneering in advance of an October election is 

impossible. It is impossible because of the necessary lockdown restrictions. And it is impossible 

because if those restrictions are disobeyed or relaxed, fundamental constitutional rights to life, 

bodily integrity and healthcare will be threatened and infringed. 

The nomination process 

 In terms of the Commission’s October 2021 timetable, political parties that intend to contest the 

election by way of a party list, are required to finalise their candidate nominations by 27 August 

2021.134 Political parties and nominators of independent candidates that intend to contest the 

election as ward candidates are required to finalise their candidate nominations by 23 August 

2021. Parties have accordingly been afforded a period of approximately three weeks to finalise 

their candidate nomination process. 

 The only manner in which a party may contest an election is if it submit its nominations to the 

Commission.135 In its answering affidavit, the ANC explains the enormity of this task: it must 

select and nominate 10 000 candidates in 257 municipalities and 4468 wards, and that it does 

this through a process involving general meetings, community meetings and committee 

meetings.136 

 The other parties have not explained their respective nomination processes. However, it is 

 
130  Paragraph 220 and 289 of the Report, p211 and 232 
131  Founding Affidavit para 227, p102 and paragraph 291 of the Report, p233. 
132  Paragraph 172 of the Report p193; Founding Affidavit para 174 p 81. 
133  Replying Affidavit para 72.2.1 p 686. 
134  FA13, p575. 
135  Section 13 of the Municipal Electoral Act. 
136  ANC affidavit para 57 to 63. 
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common cause that this was one of the primary bases upon which the October 2021 timetable 

was unanimously rejected by the National Party Liaison Committee (“NPLC”) at a meeting on 

2 August 2021. In addition to the absence of a registration weekend, the parties represented on 

the NPLC expressed their concern that, in terms of the October timetable, they would have less 

than three weeks to finalise their candidate nomination process – a process which would 

ordinarily take about three months.137 

 The scheduled date for the submission of nominations cannot be delayed. It is closely followed 

in the timetable by a set of consecutive statutory requirements. In particular, the Commission 

must: 

111.1. notify parties that submitted non-compliant nominations;138 

111.2. notify candidates who have been nominated more than once;139 

111.3. compile and certify the party lists;140 

111.4. compile and certify ward candidate lists;141 

111.5. issue candidate certificates to each candidate;142 

111.6. prepare and print ballot papers. 

 The inability of parties to nominate candidates according to a proper process is a further reason 

that an October election will not be free and fair. 

Voting day 

 The voting day itself requires mobilisation of people in huge numbers. As Justice Moseneke 

explained, holding a general election involves probably the single largest mobilisation of citizens 

in South Africa on a particular day.143 Currently 25.7 million registered voters would be eligible 

to participate in the local government elections. The forthcoming election will, in effect, involve 

4 725 separate elections; electing proportional representation members of 8 metropolitan 

 
137  Founding Affidavit para 18, p18. 
138  Section 14(4) of the Municipal Electoral Act. 
139  Section 14 of the Municipal Electoral Act. 
140  Section 15 of the Municipal Electoral Act. 
141  Section 18 of the Municipal Electoral Act. 
142  Section 18 of the Municipal Electoral Act. 
143  Paragraph 52 of the Report; Founding Affidavit para 153, p73. 
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councils, 205 local councils and 44 district councils as well as 4 468 ward councillors.144  

 Justice Moseneke concluded that:145 

114.1. Whilst the delta variant may have subsided somewhat during October 2021, the risk to 

our population of infection, serious illness, hospitalisation and death will remain 

remarkably high.  

114.2. Our public health care system is inadequate for the health demands spawned by the 

pandemic.  

114.3. Our death or mortality rate appears to be nearly three times more than the official 

statistics of death, and the threat to life posed by the pandemic is therefore much higher 

than meets the eye.  

114.4. There is no prospect of reaching community immunity by the end of October 2021, 

which is the only way of ensuring widespread protection against hospitalisation and 

death. 

 These were, we submit, entirely correct conclusions based on the extensive medical evidence 

that Justice Moseneke received. 

 Projecting the future course of the pandemic is a matter of some uncertainty. The uncertainty is 

a result of, inter alia, evolving variants, differences between provinces, the level of compliance 

with non-pharmaceutical interventions, and the rate of the vaccination roll out.146 Thus, while 

Professor Karim indicated that October was likely to be a period of low transmission, this is by 

no means certain. Professor Silal and Dr Moultrie, for example, were unable to say whether we 

would be in a fourth wave by October 2021.147 Moreover, even between waves, there are at 

least a few thousand cases reported daily around the country.148 

 The risks associated with this uncertainty are high. If election activities, such as voting day, 

occur when transmission rates are high, then this can result in “cluster outbreaks” and trigger 

 
144  Paragraph 25 of the Report; Founding Affidavit para 153, p73. 
145  Paragraph 292 of the Report; p233; Founding Affidavit para 82, pp41 and 42. 
146  Paragraph 203 and 275 of the Report, pp205 and 207. 
147  Paragraph 186 of the Report, p199; Founding Affidavit para 63, p35. 
148  Paragraphs 176 and 183 of the Report, p195 and 197. 



 

 

31 
another wave.149 Triggering another wave before the population is sufficiently vaccinated would 

have disastrous consequences. As we have learnt, most of our provinces – except for Gauteng, 

the Western Cape and KwaZulu-Natal – simply do not have the capacity to mount a substantial 

health system response.150 

 For this reason, the preponderance of expert medical opinion before Justice Moseneke was that 

an election day in October would pose a threat to life and limb. Dr Abdullah said that an October 

election would put “thousands of lives at risk”, because different parts of the country were likely 

to be at different stages of a wave for the foreseeable future.151 He therefore recommended that 

elections should only occur once there is a flattening of the hospitalisation curve by means of 

higher levels of vaccination and related immunity.152  Professor Silal, Dr Miot and Dr Moultrie all 

said the election should be held when more people are vaccinated.153 

 There are two separate reasons that a voting day in October will result in an election that is not 

constitutionally compliant. 

119.1. The first is the risk of infringement of the right to life, bodily integrity and healthcare. The 

risk of infections spreading through the holding of election activities means that the local 

government elections cannot be held safely. In addition, if the Commission proceeds to 

hold the elections, this would undermine Government’s efforts to curb the spread of 

infections.  

119.2. The second is the risk of low voter turnout. South Africans are aware of the risk of 

infection, as well as the existence of the highly transmissible delta variant. Many people 

– especially the many millions who remain unvaccinated – who perceive a risk of 

contracting Covid-19, may simply not go to the polls.  Moreover, even if this is not 

reflected by a substantially lower overall voter turnout, particularly vulnerable and 

susceptible people, as well as those who have thus far been unable to access vaccines, 

are less likely to go to the polls. This will threaten the credibility of the electoral 

 
149  Paragraph 222 and 286 of the Report, pp212 and 231. 
150  Paragraphs 208 and 278 of the Report, pp207 and 228; Founding Affidavit para 70, p37. 
151  Paragraph 226 and 290 of the Report, pp213 and 232; Founding Affidavit para 226, p102. 
152  Id. 
153  Paragraph 227 and 291 of the Report, pp215 and 233. 
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outcomes, the legitimacy of those elected, and the overall freeness and fairness of the 

election. 

THE COMMISSION WAS NOT AT FAULT 

 Some parties and amici argue that the Commission is to blame for the failure to organise 

elections in time. This is misconceived.  

The Commission’s preparation 

 Some parties and amici assert that the Commission should have acted in March 2020.154 

However, these parties fail to recognise that in March 2020 little was known about Covid-19. On 

15 March 2020, the President announced that Cabinet had resolved to declare a national state 

of disaster as part of government’s measures to combat the global outbreak of the COVID-19 

pandemic.155 At the time, Covid-19 was understood to be a crisis that would afflict South Africa 

for a few weeks. In fact, on 25 March 2020 the first of the nation-wide “lockdown” Regulations 

were published, taking effect from midnight on 26 March 2020 for a period of two weeks. This 

was done in order to “flatten the curve” to reduce the number of daily infections. There was no 

public knowledge that we would face repeated “waves” of infections, or the development of 

variants and their impact.  

 Hindsight is easy. But it cannot seriously be said that the Commission should have known as 

early as March 2020 that the pandemic would imperil the holding of elections 18 months later. 

 Some parties claim that the Commission has not explained how it attempted to fulfil its 

constitutional obligations.156 This too is mistaken. As Justice Moseneke acknowledged, the 

Commission took numerous steps in fulfilment of its constitutional obligation to hold elections 

before 1 November 2021.157 These steps are fully detailed in the Commission’s submission to 

the Moseneke Inquiry dated 4 June 2021 (attached to the founding affidavit),158 and in the 

 
154  The DA and CASAC submit that the Commission has known since March 2020 that it would have to hold a local 

government election during a pandemic but failed to act timeously or at all. See DA Affidavit para 147 and 161; and 
CASAC Affidavit para 28.1. 

155  The national state of disaster was formally declared by the Minister by publication in the Gazette on the same day, 
under GN 313 in GG 43096 of 15 March 2020. 

156  FUL Affidavit para 38. 
157  Replying Affidavit, para 65 p 684; paragraph 26 of the Report, p 135. 
158  See “FA2.1”. 



 

 

33 
replying affidavit.159 In sum, the Commission:  

123.1. Conducted a legislative review of electoral legislation and made recommendations; 

123.2. Completed the process of ward and voting district delimitation in preparation for the 

election; 

123.3. Commenced a process of voter registration, including the launch of online voter 

registration in mid-July 2021; 

123.4. Started the process of assessing voting sites and concluding lease agreements at the 

23 151 voting sites nationally; 

123.5. Procured and prepared for the distribution of electoral materials for the scheduled 

registration weekend and voting day; 

123.6. Prepared for outreach and awareness building, and had commenced in stakeholder 

engagements; 

123.7. Commenced the production of voter education materials, including short videos to be 

posted on social media platforms; 

123.8. Commenced the process of recruiting and training electoral staff, including municipal 

electoral officers, as well as more than 50 000 voting officers for the scheduled 

registration weekend; 

123.9. Procured 40 000 new voter management devices to support electronic voter registration 

and voters’ roll management at voting stations; and 

123.10. Held ongoing consultations with political parties represented on the NPLC since 

September 2020 on the question of whether the conditions were conducive to holding 

free and fair elections. 

 In consultation with the NPLC, the Commission compiled a protocol to ensure that elections 

could be held in as safe and healthy a manner as possible.160 

 The Commission has, throughout this period, also contended with the restrictions imposed by 

 
159  Replying Affidavit, paras 63.1 to 63.11, pp 681- 683. See also FA2.1, paras 33 to 100, pp 258 – 271. 
160  Replying Affidavit, para 64, p 683. See also annexure “RA5” at p 747. 
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the Alert Level Regulations. There can be no question that the Commission has taken steps to 

meet its constitutional obligations, despite these constraints. 

Convening an Inquiry 

 Some parties suggest that the Commission is at fault for failing to commission the inquiry 

earlier.161 This criticism is unwarranted. 

 The President announced general local government elections on 21 April 2021.162 The following 

day, the Commission held a pre-arranged meeting with the NPLC. During that meeting and 

those that followed, some parties expressed concern that the elections may not be free and fair, 

emphasising the lockdown restrictions forbidding electoral political activity, while others did not 

share this concern.163 

 The Commission therefore decided to appoint an independent, highly respected, and credible 

person to conduct a thorough inquiry in terms of section 14(4) read with section 5(2)(a) of the 

Commission Act.164 

 On 20 May 2021, the Commission appointed Justice Moseneke.165 Justice Moseneke held the 

Inquiry over a period of two months in a manner that was open, transparent and rigorous. The 

Inquiry received submissions from the Chief Electoral Officer; registered political parties; key 

stakeholders in the electoral process; health authorities; medical experts; disaster management 

authorities; electoral monitoring bodies; civil society organisations and other stakeholders and 

experts.166 

 The Commission received the Report on 20 July 2021 and authorised its immediate release to 

the public in the interest of transparency.167 

 Justice Moseneke recommended that if the Commission accepts and seeks to implement the 

 
161  F4SD similarly contends that the Inquiry should have been commissioned earlier. (F4SD Affidavit para 31) The DA 

goes as far as to say that the appointment of the Moseneke Inquiry was done so close to the elections that many of 
the proposals that it may have made could not be implemented. (DA Affidavit para 166.) 

162  The President’s announcement made on 21 April 2021, http://www.thepresidency.gov.za/newsletters/president-
announces-27-october-2021-date-local-governmentelections. 

163  Paragraph 1 of the Report, p 125. 
164  Founding Affidavit, para 25, p 23. 
165  Paragraph 1 of the Report, p 125. 
166  Founding Affidavit, para 29 to 31, p 24. Paragraph 3, p125 and paragraph 14, p129 of the Report. 
167  Founding Affidavit, para 26 p 23. 
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outcome of the Inquiry, it must approach a competent court to seek a just and equitable order 

to defer the local government elections to not later than the month of February 2022.168 After 

careful consideration of the Report, the Electoral Commission brought this application within a 

period of only two weeks.169 

Arranging a registration weekend 

 The Commission generally arranges two voter registration weekends before the date which an 

election is called.170 However, the Commission was forced to schedule only one voter 

registration weekend prior to the October 2021 elections, given the reduction of the 

Commission’s budget by R164,7 million .171   

 The Commission initially arranged the voter registration weekend for 17 and 18 July 2021. It 

had to postpone it due to the third wave – which saw staggering numbers of new infections172 – 

and the fact that the country had been placed on Adjusted Alert Level 4 from 28 June 2021.173 

The registration weekend was rescheduled to take place at the end of the Adjusted Alert Level 

4 restrictions (being 25 July 2021) on 31 July and 1 August 2021.174 This was also the last 

weekend available for voter registration prior to the Minister proclaiming elections. 

 Prior to the voter registration weekend scheduled for 31 July and 1 August 2021, Justice 

Moseneke published his report on 20 July 2021,175 concluding that the forthcoming local 

government elections could not be held in October 2021 in a manner that is free and fair and 

without infringing the rights to life, bodily and psychological integrity and access to healthcare,176 

and recommending that the Commission approach a court of competent jurisdiction to seek a 

just and equitable order to defer the local government elections to not later than the month of 

February 2022.177 In any event, on the weekend of 31 July and 1 August 2021, the country 

 
168  Paragraph 322 of the Report, p 243. 
169  Founding Affidavit, para 85, p 43. 
170  Annexure FA2.1, p 260. 
171  Annexure FA2.1, p 277 under heading “G. Funding”. See also Replying Affidavit, para 54, p 676. 
172  See National Institute for Communicable Diseases website, https://www.nicd.ac.za/latest-confirmed-cases-of-covid-

19-in-south-africa-02-july-2021/. 
173  Founding Affidavit, para 98.5.7. Replying Affidavit, para 56 p 678; paragraph 29 of the Report, p 136. 
174  Replying Affidavit, para 57 p 697. Paragraph 29 of the Report, p 136. 
175  Founding Affidavit, para 9 p 15. See also Justice Moseneke Confirmatory Affidavit, para 3, p 123. 
176  Paragraphs 255 and 256 of the Report, p 221. 
177  Paragraph 322 of the Report, p 243. 
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remained  engulfed by the third wave and under Adjusted Level 3 lockdown. 

 It cannot be suggested that the Commission was at fault in failing to hold a voter registration 

weekend. 

FEBRUARY IS FEASIBLE 

 The Commission asks this Court to direct it to hold local government elections before the end 

of February 2022. This is the same date that Justice Moseneke recommended. In selecting the 

appropriate date for the elections, the Commission has sought to balance three competing 

considerations: 

136.1. First, any delay to the local government elections should be kept to a minimum. As 

Justice Moseneke put it, “[t]he postponement should be no longer than is strictly and 

reasonably necessary to save lives and limbs.;178 

136.2. Second, the date is realistic and not overly optimistic so that, while the election is 

deferred to the earliest possible date, it is ideally deferred only once.179 

136.3. Third, the future of the pandemic remains uncertain, and the Commission has no control 

over the variables that might affect the possibility of free and fair elections in February 

2022 – such as vaccine supply, the trajectory of the pandemic and the possible 

emergence of new mutations and variants.180 

 Justice Moseneke relied on sound medical expertise to conclude that by February 2022, the 

threat to lives caused by a local government election is likely to be substantially reduced.  

 On this score, Justice Moseneke found that most experts, including Professor Silal, Dr Miot and 

Dr Moultrie, agreed that the more people who are vaccinated at the time of holding the local 

government elections, the more lives will be saved, and that the country would be better 

protected by the end of February 2022, because more people would have been vaccinated by 

then.181 

 
178  Paragraphs 299 and 300 of the Report, pp235 and 236; Founding Affidavit para 212, p 97. 
179  Paragraph 295 of the Report, p234; Founding Affidavit para 214, p97. 
180  Founding Affidavit para 215, p97. 
181   Paragraphs 186, 227, 291 of the Report, pp 199, 213, 233; Founding Affidavit para 218, p99. 
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 Dr Abdullah explained to the Inquiry182 that the country must reach a stage where there is a 

flattening of the hospitalisation and mortality curve, and that, because of the higher levels of 

vaccination and related immunity in February-March 2022, holding elections then will save 

thousands of lives.  

 The Health Department is of the view that, at least 67% of the population (or approximately 40 

million people) must be vaccinated to achieve community immunity.183 It expects that this target 

will be reached by February 2022.184  

 There are currently fewer than 4 million fully vaccinated adult South Africans. The inter-

Ministerial Committee aims to fully vaccinate 70% of adult South Africans – 28 million people – 

by December 2021.185 

 Added to the impact of vaccination is the fact that, having gone through a third, and possibly a 

fourth wave before February 2022, South Africa will likely have had a greater build-up of natural 

immunity by then. The experts agreed with Professor Madhi that there is a level of natural 

immunity derived from previous infections with the beta and delta variants, and that this will play 

a role in what happens going forward.186 

 On the basis of these submissions, Justice Moseneke concluded as follows:187 

“All experts tell us that by holding elections in October 2021 or in February-March 2022 
there is a potential risk of infection or of even a fourth wave. The real difference will be 
made by community immunity through vaccination. Even if community immunity, at 67 
per cent of our population, is not reached in February-March 2022, there will be far less 
risk of hospitalisation and death than there will be in October 2021.” 

 February 2022 is, therefore, the earliest date by which a constitutionally compliant election can 

possibly take place – or what Justice Moseneke described as the “nearest point of safety”.188 

 The Commission has provided the Court with its timetable for a February 2022 election. It 

includes a registration weekend on 18-19 September 2021 – likely to be a “trough” between the 

third and fourth waves of the Covid-19 pandemic in South Africa – a proclamation in early 

 
182   Paragraphs 226 and 290 of the Report, pp213 and 232; Founding Affidavit paras 226 and 227, pp101 and 102. 
183   Paragraphs 175, 195 218, 292 of the Report, pp 195, 202, 210, 232; Founding Affidavit para 223, p100. 
184  Founding Affidavit para 224, p100. 
185  Replying Affidavit para 72.5 p 687. 
186   Paragraphs 217 and 283 of the Report, pp210 and 230; Founding Affidavit para 221, p100. 
187   Paragraph 292 of the Report, p233; Founding Affidavit para 228, p102. 
188  Paragraph 299 of the Report, p235; Founding Affidavit para 216.1, p98. 
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November, and the finalisation of the voters’ roll and nomination of candidates throughout 

November and December.189 The Commission contends that this is a feasible and appropriate 

timetable for a free and fair election. 

 At the same time, to cater for the inherent uncertainty of the future, the Commission asks this 

Court to assume an ongoing supervisory jurisdiction. This will require the Commission to report 

to the Court periodically until February 2022, indicating its progress in organising the local 

government elections, and updating the Court on the possibility of the elections being free and 

fair.  

ALTERNATIVE PROPOSALS 

Amend the Constitution 

 Various parties and amici submit that if the elections will not be free and fair in October, the 

solution is to amend the Constitution.190 Some submit that the Commission should already have 

approached Parliament to amend the Constitution.191  

 It is indeed so that the Commission did not approach Parliament. However, the decision not to 

do so was not an omission or oversight. It was taken after careful consideration. The 

Commission did not seek an amendment of the Constitution for the following reasons. 

 First, as a Chapter 9 Institution, the Commission was of the view that it was inappropriate for it 

to seek an amendment of the Constitution. Its function is to give effect to and act within the 

confines of the Constitution – not to propose that the Constitution be amended.192 

 Second, the Commission believed that a constitutional amendment was an inappropriate, 

undesirable and undemocratic solution to solve the current temporary practical problem caused 

by the Covid-19 pandemic.193  

150.1. Such an amendment would not only lengthen the permissible term of office of municipal 

councillors, but also extend the actual terms of office of the incumbent municipal 

 
189  Founding Affidavit paras 229 to 233, pp103 to 106. 
190  DA affidavit para 38; F4SD affidavit para 33; ATM Affidavit para 48; FUL affidavit para 20; CASAC affidavit para 21. 
191  FUL Affidavit paras 33 to 35, 46. DA Affidavit para 165. ATM Affidavit para 38. 
192  Replying Affidavit, para 83 p 695. 
193  Replying Affidavit, para 84 p 696. 
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councillors. Any amendment by which an incumbent government entrenches and 

extends its own term of office is by its very nature undemocratic. It should therefore not 

be a route adopted to deal with what is likely to be a once-off and extraordinary set of 

events. 

150.2. Indeed, pursuing the constitutional amendment route would set a dangerous precedent 

that a government could choose to amend the Constitution to extend its own term of 

office. This is a considerably more dangerous precedent than the idea underlying the 

present application, whereby this Court is to decide in the exercise of its independent 

judicial function, what the appropriate solution is to the impossibility of holding the 

elections in October 2021. 

 Third, it was improbable that the amendment would have secured the necessary support.  

151.1. It appears to be accepted by all – including those now criticising the Commission for 

failing to seek the amendment – that such an amendment would require a 75% majority, 

because it would impinge upon the fundamental value of “regular elections” in section 

1(d) of the Constitution. 

151.2. Various parties were vigorously opposed to any postponement of the elections.194 

These included the Democratic Alliance (with 84 seats), the Freedom Front Plus (with 

10 seats), the African Christian Democratic Party (with 4 seats), COPE (with 2 seats) 

and the GOOD Party (with 2 seats).195 

151.3. These parties hold 102 of the 400 seats in the National Assembly. The prospects of 

achieving the required votes from the National Assembly for a constitutional 

amendment therefore seemed most unlikely.196 

 The Commission therefore maintains that a constitutional amendment is not the apposite 

solution to solve the current temporary practical problem caused by the Covid-19 pandemic.197  

 
194  Paragraph 83 of the Report, p 158. 
195  See Parliamentary Website, https://www.parliament.gov.za/national-assembly. 
196  Replying Affidavit, para 85, p 696. 
197  Replying Affidavit, para 84, p 696. 
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Hold elections in October 

 Some parties hold the view that elections must go ahead in October, come what may.198 But the 

DA and HSF recognise that a voter registration remains necessary for the October elections 

and contend that this remains practical.199  

 The DA suggests that the voter registration weekend should be held on the last weekend of 

August, or the first weekend of September 2021. It asks this Court to suspend the operation of 

section 6(1A) of the Municipal Electoral Act to allow a voter registration weekend before the 

October 2021 election, and to direct the Commission to hold a voter registration weekend on 

either 27-29 August or 3-5 September 2021.200 But this proposal is unworkable and cannot 

overcome the impossibility of a voter registration weekend for two reasons. 

 The first reason is that it is not practically possible for the Commission to hold an election 

weekend so close to the date of an election. 

155.1. We have explained above that, following this Court’s decisions in Kham201 and 

Mhlophe,202 the Commission has institutionalised a period of inspection and objections 

to the voters’ roll, before it is certified.  The objection period is scheduled to run between 

5 August and 18 August.203 

155.2. It is crucial to a free and fair election that any interested person may raise an objection 

against the inclusion of a voter on a specific segment of the voters’ roll. Persons plainly 

cannot be added to the roll after the objection period, for there would be no opportunity 

to object to their inclusion. 

155.3. Given the number of people that participate in a registration weekend, the DA’s 

proposed registration dates are simply too close to the date of certification. There is not 

enough time remaining before an October election to allow for a registration weekend, 

 
198  DA affidavit para 109; OSAM affidavit para 15; MIND affidavit para 11; CASAC affidavit para 9.3; AfriForum affidavit 

para 42.  
199  DA affidavit para 112. 
200  DA affidavit paras 119 to 126. 
201  Kham and Others v Electoral Commission and Another (CCT64/15) [2015] ZACC 37; 2016 (2) BCLR 157 (CC); 2016 

(2) SA 338 (CC). 
202  Electoral Commission v Mhlope and Others (CCT55/16) [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 

(CC). 
203  Replying Affidavit para 77.1 p 690. 
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the necessary period of inspection and objections to the voters’ roll,204 the certification 

of the voters’ roll, and the printing of unique segments of the voters’ roll and their 

delivery to 23 151 voting districts. 

155.4. In addition, the DA’s proposed voter registration weekend is after the close of candidate 

nomination on 23 August 2021. Therefore, persons who are not currently registered, 

but intended to stand for elected office, will still be precluded from standing. This is 

especially problematic given that section 19(3)(b) of the Constitution confers on every 

citizen the right to stand for public office.205 

 The second reason is that there is no indication that South Africa will be out of the third wave, 

or at an Alert Level that would allow for a registration weekend shortly. 

156.1. The DA does not address this concern. It describes registration as “purely a technical 

legal obstacle, not a substantive obstacle”.206 It asks this Court to direct the Commission 

to run an in-person registration weekend within only one or two weeks of the hearing of 

this matter.   

156.2. Yet it never explains the potential impact of such a major in-person undertaking on the 

right to life, bodily integrity and healthcare. Apart from the fact that the event would likely 

infringe restrictions under Alert Level 3, it would pose a substantial risk to people who 

choose to register on that weekend, and to the overall trajectory of Covid-19 in South 

Africa. It is not possible to square the DA’s assertion that the public’s safety may require 

a prohibition on electoral gatherings of more than 10 people with its simultaneous call 

for a nationwide in-person voter registration weekend. 

 The IRR proposes that some local government elections remain scheduled to begin before the 

1 November 2021 deadline and the Commission be authorised to conduct the upcoming 

elections on a staggered basis, with voter registration continuing. This, they argue, will 

accommodate the variable periods of high Covid-19 transmission across the country and has 

 
204  Replying Affidavit para 77.1 p 690. 
205  Replying Affidavit para 77.5 p 693. 
206  DA affidavit para 117. 
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the advantage of resulting in compliance or partial compliance with the Constitution.207  

 What is significant about the IRR’s proposal is that it recognises the need for this Court to allow 

the Commission to hold elections beyond the constitutionally prescribed period. It simply 

suggests the remedy in a different form.  However, the Commission submits these proposals 

are unworkable and impractical. The communication campaign required for a staggered election 

would risk considerable confusion, and would not be feasible without additional funding. In 

addition, voting days are declared public holidays in order to facilitate access to the voting 

process. Extending this dispensation on a staggered basis will probably result in significant 

disruption to normal business activity.208 It would also not assist voters who do not live and 

working in the same electoral area. 

Postpone for longer 

 Other parties support the Commission’s claim that constitutionally compliant elections are 

impossible in October 2021.209 However, the proposals differ from the Commission’s proposed 

February timetable.  

 The IFP proposes an extension of the election date to 26 May 2022, three months more than 

that sought by the Commission. The IFP argues this is preferable as there should only be one 

deferment of the elections, it provides more time for vaccine roll out before the elections and it 

would likely to fall after a possible a fourth wave.  Further suggestions are that the elections to 

be held over 3 days.210 

 The ANC proposes that the elections be held by no later than 1 April 2022, one month longer 

than the extension sought by the Commission. The ANC argues that this will provide time for 

necessary vaccinations and that it takes account of the medical experts predictions which point 

to a possibility of a fourth wave between December 2021 and January 2022.  The ANC supports 

a more flexible order that would consider the prevailing circumstances of the time and would 

not usurp the competence of the Minister. Finally, the ANC records that its rejections of rigidly 

 
207  IRR affidavit paras 23 to 27. 
208  Replying Affidavit para 80, pp 693 - 694. 
209  ANC affidavit para 36; IFP affidavit para 15; ACM affidavit para 11. 
210  IFP affidavit paras 100 to 107. 
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sticking to February as an ideal time is supported by among other the Economic Freedom 

Fights, the United Democratic Front, the African Independent Congress and African Christian 

Democratic Party.211 

 The Commission is satisfied that February 2022 remains a competent deadline for the elections, 

as things presently stand. But the Commission concedes that this is not a certainty. For this 

reason the Commission considers that this Court’s supervision of the order with regular 

reporting on election planning is appropriate.  

AN APPROPRIATE REMEDY 

 The Commission seeks two forms of relief. 

163.1. Its primary relief in prayers 3 to 7 is based on the application of the principle that the 

law does not require the impossible. 

163.2. Its alternative relief in prayers 8.1 to 8.4 is based on the court’s powers to grant just and 

equitable relief for breaches of the Constitution. 

The primary relief 

 We have demonstrated above that: 

164.1. The law does not require the impossible and this applies equally to constitutional 

obligations; and 

164.2. Constitutionally-compliant elections in October 2021 are impossible. 

 The question is then what remedy this Court should grant. 

 In prayer 3 of the Notice of Motion, the Commission seeks an order declaring that it “may hold 

the forthcoming local government elections outside the 90-day period” required by the 

Constitution  and the Municipal Structures Act. 

166.1. Once this Court accepts that the law does not require the impossible and that 

constitutionally-compliant elections in October 2021 are impossible, then the 

 
211  ANC affidavit para 83. 
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declaratory order sought in prayer 3 is plainly appropriate. 

166.2. This court explained in Rail Commuters212 and reaffirmed in Competition Commission213 

that declaratory orders “can assist in clarifying legal and constitutional obligations in a 

manner which promotes the protection and enforcement of our Constitution and its 

values”. 

166.3. This is precisely the case here.  The Commission, the voting public and the political 

parties require certainty on whether the Commission is entitled, because of 

impossibility, to hold the elections after October 2021.  Prayer 3 of the Notice of Motion 

provides that certainty. 

 This is coupled with prayer 4, which directs the Commission to hold the elections before 28 

February 2022. 

167.1. Declaratory orders may be accompanied by other relief, such as mandatory relief.214  

167.2. It is in the public interest that the Court specify the period within which the elections 

must be held.  Whether this is February 2021 (as Justice Moseneke suggested and as 

the Commission requests) or March to May 2021 (as parties such as the IFP and ANC 

suggest) is for the Court to determine.  

 Whichever date is chosen, prayer 7 provides for the Court to retain supervisory jurisdiction over 

this matter. It requires the Commission to submit reports every month to the Court until the 

elections are held. This will ensure that, should any adjustment in the order be required by the 

Commission or any other party, this Court will still be seized with the matter. This is consistent 

with this Court’s previous jurisprudence215 and is especially important in the present context, 

given the rapidly evolving and unpredictable nature of the Covid-19 pandemic. 

 Lastly, prayers 5 and 6 are designed to minimise uncertainty as to the prevailing legal position. 

 
212  Rail Commuters Action Group v Transnet Ltd t/a Metrorail [2004] ZACC 20;  2005 (2) SA 359 (CC);  2005 (4) BCLR 

301 (CC) at para 107. 
213  Competition Commission of South Africa v Hosken Consolidated Investments Limited and Another [2019] ZACC 2; 

2019 (4) BCLR 470 (CC); 2019 (3) SA 1 (CC) para 80 
214  Rail Commuters para 107; Competition Commission para 80 
215  See, for example: Black Sash Trust v Minister of Social Development and Others (Freedom Under Law NPC 

Intervening) [2017] ZACC 8; 2017 (5) BCLR 543 (CC); 2017 (3) SA 335 (CC) at para 76.7; Electoral Commission v 
Mhlope and Others [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 (CC) (14 June 2016) at para 138.8 
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169.1. Prayer 5 authorises the Minister to withdraw her existing notice setting the date of 27 

October 2021 for the elections and authorises to issue a fresh notice with the new 

election date in terms of section 24(2) of the Municipal Structures Act.216 

169.2. Prayer 6 confirms that in terms of section 159(3) of the Constitution and section 26(1) 

of the Municipal Structures Act, the current municipal councillors remain competent to 

function until the newly elected councils have been elected. This would, in any event, 

be the effect of these provisions217 but it is necessary to avoid any confusion or dispute 

on this score. 

The alternative relief 

 The alternative relief arises should the court not be persuaded to grant the primary relief. For 

example, it would arise if the Court took the view, despite our arguments above, that: 

170.1. The doctrine of impossibility does not apply to constitutional obligations; or 

170.2. The Commission is to blame for the impossibility of holding constitutionally compliant 

elections in October 2021. 

 In that event, the Commission seeks the alternative relief in prayer 8. 

171.1. Prayer 8.1 is an order declaring that the failure, to hold the forthcoming local 

government elections within the 90 day period required by section 159(2) of the 

Constitution and section 24(2) of the Municipal Structures Act, is unconstitutional. 

171.2. Prayers 8.2.1 and 8.2.2 then provide that the declaration of invalidity is suspended until 

28 February 2022 and that the Commission is directed to hold the elections by this date. 

171.3. Prayers 8.2.3 to 8.4 are identical to prayers 5 to 7, which we have addressed above. 

They enable this Court to retain supervisory jurisdiction over this matter; to require 

monthly reporting by the Commission; and to minimise uncertainty by making clear that 

the Minister may issue a fresh notice setting the date for the elections and confirming 

 
216  Section 24(2) of the Municipal Structures Act provides: “Whenever necessary, the Minister, after consulting the 

Electoral Commission, must, by notice in the Government Gazette, call and set a date for an election of all municipal 
councils, which must be held within 90 days of the date of the expiry of the term of municipal councils….” 

217  Section 159(3) of the Constitution provides: “A Municipal Council … remains competent to function from the time … 
its term expires, until the newly elected Council has been declared elected.” Section 26(1)(a) of the Municipal 
Structures Act provides that councillors are elected “for a period ending when the next council is declared elected”. 
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that the current municipal councillors remain competent to function until the newly 

elected councils have been elected.  

 We submit that this is relief which is permitted by sections 172(1)(a) and (b) of the Constitution 

and which is just and equitable within the extraordinary circumstances of this case. 

 In what follows we explain why this is so. In doing so we assume – purely for purposes of 

argument – that the primary contentions relying on the doctrine of impossibility have been 

rejected by this Court. 

 On that assumption, the failure to hold the elections within the 90 day period required by the 

Constitution would be unconstitutional. Whatever the reasons, justifications and explanations of 

the Commission, the Constitution would have been breached and it would be required of this 

Court – in terms of section 172(1)(a) of the Constitution – to say so.218 

 The real question is what the “just and equitable” relief required by section 172(1)(b) would 

involve. 

 This Court has made clear again and again the extraordinary breadth of its section 172(1)(b) 

powers.  

176.1. In Mhlope,219 the Chief Justice explained the position: 

“Section 172(1)(b) clothes our courts with remedial powers so extensive that 
they ought to be able to craft an appropriate or just remedy even for 
exceptional, complex or apparently irresoluble situations.  And the operative 
words in this section are “an order that is just and equitable”.  This means that 
whatever considerations of justice and equity point to as the appropriate 
solution for a particular problem, may justifiably be used to remedy that 
problem.  If justice and equity would best be served or advanced by that 
remedy, then it ought to prevail as a constitutionally sanctioned order 
contemplated in section 172(1)(b).”220  

176.2. The approach of Justice Madlanga in Mhlope was to much the same effect: 

“… The outer limits of a remedy are bounded only by considerations of justice 
and equity.  That indeed is very wide.  It may come in different shapes and 
forms dictated by the many and varied manifestations in respect of which the 
remedy may be called for.  The odd instance may require a singularly creative 
remedy.  In that case, the court should be wary not to self-censor.  Instead, it 

 
218  Electoral Commission v Mhlope and Others [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 (CC) at para 
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219  Electoral Commission v Mhlope and Others (CCT55/16) [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) SA 1 

(CC) (14 June 2016)  
220  At para 132 
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should do justice and afford an equitable remedy to those before it as it is 
empowered to.”221 

176.3. Justice Madlanga’s approach was endorsed by the majority of this Court in Mwelase222  

and by the entire court in amaBhungane.223 

176.4. A similar approach was taken in Economic Freedom Fighters.224 There, Justice Jafta  

explained for the majority: 

“[T]his Court’s remedial power is not limited to declarations of invalidity.  It is 
much wider.  Without any restrictions or conditions, section 172(1)(b) 
empowers courts to make any order that is just and equitable.  In Hoërskool 
Ermelo the Court said about a just and equitable remedy: ‘… The litmus test 
will be whether considerations of justice and equity in a particular case dictate 
that the order be made.  In other words the order must be fair and just within 
the context of a particular dispute.’  

The power to grant a just and equitable order is so wide and flexible that it 
allows courts to formulate an order that does not follow prayers in the notice 
of motion or some other pleading.  This power enables courts to address the 
real dispute between the parties by requiring them to take steps aimed at 
making their conduct to be consistent with the Constitution…”225 

 In the present case, the parties and the Court are faced with a truly unprecedented predicament. 

177.1. Due to the effects of a once-in-a-lifetime pandemic, constitutionally compliant elections 

cannot be held in October 2021.  

177.2. Assuming that the primary argument based on impossibility fails, this is an 

unconstitutional state of affairs.  But declaring that unconstitutionality is the starting 

point for the remedy – not the end point. 

177.3. The real question is what justice and equity require now, going forwards, for these 

elections. 

177.4. We submit that the answer is clear. Whatever view one takes of whether the 

Commission could or should have acted earlier, whatever view one takes of how the 

common law doctrine of impossibility interacts with the Constitution, the reality is that 

 
221  At para 83 (emphasis added) 
222  Mwelase and Others v Director-General for the Department of Rural Development and Land Reform and Another  

[2019] ZACC 30; 2019 (11) BCLR 1358 (CC) ; 2019 (6) SA 597 (CC) at para 65 
223  AmaBhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and Correctional Services 

and Others; Minister of Police v AmaBhungane Centre for Investigative Journalism NPC and Others [2021] ZACC 3; 
2021 (4) BCLR 349 (CC); 2021 (3) SA 246 (CC) at para 143.  There was a dissent from Jafta J, but not on this point. 

224  Economic Freedom Fighters and Others v Speaker of the National Assembly and Another [2017] ZACC 47; 2018 (3) 
BCLR 259 (CC); 2018 (2) SA 571 (CC). 
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constitutionally compliant elections cannot be held in October 2021. 

177.5. We submit that this Court’s remedy must recognise this reality and chart a path that 

enables the elections to be held as soon as possible.  The alternative remedy in prayer 

8 achieves that. 

 We emphasise that, for present purposes, debate about whose fault all of this is (if it is anyone’s 

fault at all) is beside the point. As Justice Madlanga explained in Mhlope: 

“A threat of a possibility of the elections not taking place is a threat to our 
democracy itself.  An order that does not extricate the IEC from the impossible 
situation it is in may create a constitutional crisis affecting the rights to vote 
and stand for political office protected by section 19 of the Bill of Rights.  As 
we are also bound by the Bill of Rights, we must be careful – as far as possible 
– to prevent that from happening.  We cannot – in a Pilatian manner – throw 
our hands up in the air and say, “If the crisis happens, so be it; the root cause 
is the IEC, not us”.  The reality is facing us. …”226 

 Thus, even if this Court were to hold – despite the submissions on the facts we have advanced 

above – that the present predicament was entirely of the IEC’s making, it would not change the 

appropriateness or permissibility of the relief sought.  

 There is a contention by some parties that the prayer for section 172(1)(b) relief is impermissible 

and premature because it is sought prospectively, that is, before the constitutional obligation, to 

hold elections in October, has been breached.  That is wrong for two reasons. 

180.1. First, section 172 of the Constitution is far too broad and flexible to be read in this narrow 

and formalistic way.  If it is just and equitable for a constitutional remedy to be granted 

in advance of a constitutional crisis occurring – rather than after it has occured – section 

172(1)(b) surely permits this. 

180.1.1. Some parties appear to be suggesting that the Commission should simply 

proceed with the elections scheduled for 27 October 2021, see what happens 

and then approach the Court thereafter if needs be.  That is not tenable. 

Elections cannot be run on the basis that the Commission ignores the reality 

and lets the chips fall where they may.  The consequences of a chaotic, unfair 
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and unfree election are far too damaging for the country for the Commission to 

go ahead and simply hope for the best. 

180.1.2.  Other parties appear to suggest that the only constitutionally permissible route 

is for the Commission to fold its hands, not organize the elections and then 

approach the Court – rather than proactively approaching the Court as it has 

done. Again this cannot be correct. It would mean that the Commission would 

be taking the law into its own hands and knowingly and deliberately producing 

the very “constitutional crisis” that this Court spoke of in Mhlope. 

180.2. Second, even if our law did require there to be pre-existing unconstitutional conduct for 

a section 172(1)(b) order to be made, that is no obstacle in the present case.   

180.2.1. One of the key reasons that it is impossible to hold a constitutionally-compliant 

election in October 2021 is the absence of any registration weekend ahead of 

that election. 

180.2.2. Leaving aside for a moment the obvious reasons for the Commission’s decision 

to cancel the proposed registration weekend and the doctrine of impossibility, 

that amounts to pre-existing conduct that is unlawful and unconstitutional.  That 

conduct has already occurred. 

180.2.3. Thus, if our law requires pre-existing unconstitutional conduct for a section 

172(1)(b) order to be made, it is present. 

 Lastly, some of the parties suggest that it is beyond the scope of the section 172(1)(b) powers 

to suspend a constitutional provision – which is what they say prayer 8 entails. 

181.1. But this is to mischaracterise the relief sought.  The Commission does not seek to 

suspend any constitutional provision. 

181.2. Its alternative relief seeks to have this Court (a) declare unconstitutional conduct 

inconsistent with the Constitution and invalid; and (b) suspend the declaration of 

invalidity to allow the Commission to correct the defect. This is precisely what section 

172(1) of the Constitution contemplates and it is what this Court always does when it 
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grants a suspension of a declaration of constitutional invalidity. This Court has 

recognised that “suspension is not an exceptional remedy” and that it is “an obvious 

use of this Court’s remedial power under the Constitution”.227 

181.3. Even if the characterisation of the relief were accurate, the criticism would still be 

unfounded. In Mhlope, this Court granted a section 172(1)(b) suspension which had the 

effect of suspending the Commission’s duty to comply with the Electoral Act, while it 

sought to remedy its breach.  It is difficult to understand why the Mhlope  order should 

be regarded as within this Court’s powers but not the order now sought by the 

Commission.  

 In the circumstances, were the Court not inclined to grant the primary relief sought by the 

Commission, it should grant the alternative relief. 

Wim Trengove SC 
Steven Budlender SC 
Isabella Kentridge 
Michael Mbikiwa 
Thabang Pooe 
 
Chambers, Sandton 
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