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I INTRODUCTION 

1. The Applicant (the Commission) comes to this Court posing a false choice. It 

tells this Court it must choose between saving lives, and complying with s 159(2) 

of the Constitution. 

2. But this Court has no power to make that choice. However dire the predictions, 

courts cannot suspend a clear constitutional requirement. Our Constitution’s basic 

values – supremacy of the Constitution, the rule of law, the separation of powers, 

and the commitment to regular elections – all immunize this Court from having to 

make that choice. The election “must be held” by 1 November 2021.  

3. Even if this Court had the power to make that choice, it would only suspend a 

constitutional requirement in the clearest of cases. This case is not remotely clear. 

The Commission’s own experts disagree about whether an election will be safer in 

October 2021 or February 2022. This Court would never suspend the Constitution 

when an eminent expert has told it that doing say may cost more lives. 

4. The truth is that the biggest obstacle to a safe, free and fair election in October 

2021 is not the pandemic, but the Commission itself. The Commission turns every 

practical molehill into a constitutional mountain. Instead of taking the necessary 

steps to ensure people can register for an October 2021 election it throws its hands 

in the air and cries: “It’s impossible!” Instead of accepting that an election during 

a pandemic will require all parties – big and small – to campaigning smartly and 

differently, the Commission shakes it head and exclaims: “Not fair!”  And despite 

the most recent evidence of the country’s leading expert that “the impact of the 

Covid-19 epidemic on the elections (and impact of elections on Covid-19) may be 
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lower if campaigning and voting occurs between 1 September and 1 December”, 

the Commission digs in its heels and insists “Not safe!” 

5. The Commission is like the handywoman who only has a hammer; for her, every 

problem is a nail. The Commission’s only tool to resolve its problem is 

postponement, so every problem is insurmountable unconstitutionality. 

6. Part II of these heads shows that the relief the Commission seeks is incompetent. 

Part III demonstrates that, even if competent, this Court should refuse the relief. 

 

II  THE RELIEF IS INCOMPETENT   

7. The Commission says the “purpose of this application” is to “approach a 

competent court to seek a just and equitable order to defer the local government 

elections to not later than the month of February 2022.”1   

8. It is not possible for a court to postpone the elections. It would amount to 

suspending a constitutional provision. In short: this competent court has no power 

to suspend the operation of a provision of the Constitution. 

9. We develop that argument as follows: 

9.1. The relief is inconsistent with basic constitutional principles. 

9.2. The Commission cannot rely on impossibility. 

9.3. The Commission cannot rely on s 172(1)(b). 

 
1 FA para 84-5; record p 43.  
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9.4. The Constitution caters for the failure to hold elections.  

 

INCONSISTENT WITH FUNDAMENTAL PRINCIPLES 

10. The relief the Commission seeks is inconsistent with at least four fundamental 

constitutional principles. 

11. First, it would violate the supremacy of the Constitution protected in s 1(c). 

Section 2 of the Constitution provides: “This Constitution is the supreme law of 

the Republic; law or conduct inconsistent with it is invalid, and the obligations 

imposed by it must be fulfilled.” The Constitution binds not only the Executive 

and the Legislature, but also the Judiciary. As the SCA has held, “in exercising 

the judicial function judges are themselves constrained by law…2 the 

independence of the judiciary depends on the judiciary’s respect for the limits of 

its powers”.3  This, with respect, means that even the courts cannot make an order 

that is contrary to the Constitution. 

12. Second, it is inconsistent with the rule of law, guaranteed in s 1(c) of the 

Constitution. If courts can grant orders that are inconsistent with the basic law, 

then there are no tangible limits on judicial power. If the Constitution cannot 

constrain courts, then the rule of law is patently undermined. 

13. Third, it is inconsistent with the separation of powers. The Constitution 

empowers Parliament to amend the Constitution. If a postponement was 

 
2 National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) para 16. 
3 Ibid para 19.  



6 
 

necessary, it was in its hands to amend s 159(2) to provide for it. But it hasn’t. 

This Court must respect Parliament’s decision not to act. 

14. Fourth, it is inconsistent with democracy. Parliament has the power to amend the 

Constitution because it is chosen by the people. Only it can determine that the 

Republic’s foundational text is inadequate. It is consistent with democracy for 

courts to declare legislation inconsistent with the Constitution because the people 

have granted the courts that power. But the people have not granted the courts the 

power to contradict clear constitutional commands.  

15. Fifth, it undermines the Constitution’s internal consistency. 4 In Doctors for Life 

Ngcobo J said: “[W]here there are provisions in the Constitution that appear to 

be in conflict with each other, the proper approach is to examine them to 

ascertain whether they can reasonably be reconciled.  And they must be construed 

in a manner that gives full effect to each.  Provisions in the Constitution should 

not be construed in a manner that results in them being in conflict with each 

other.  Rather, they should be construed in a manner that harmonises them.”5 The 

Commission’s case is to fashion a conflict between constitutional provisions. The 

effect is to force a Court to choose which provision should prevail. That approach 

is impermissible. Courts cannot pick and choose between constitutional 

provisions.  

16. The conclusion that courts cannot grant relief contrary to the Constitution is not 

new. In the specific context of postponing elections, this Court has already held it 

 
4 See New Nation Movement NPC v President of the Republic of South Africa 2020 (6) SA 257 (CC) paras 18-19.  
5 Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) para 48.  
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is impermissible. In Mhlope,6 this Court held that the Commission had failed to 

record voters’ addresses as required by the Electoral Act. But there was a pending 

2016 local government election and it would be impossible to remedy the problem 

before that election. This Court therefore “suspended” the Commission’s statutory 

duty to record addresses until 2018. The premise for the Court’s extraordinary 

remedy was that it was impossible to postpone the local government elections, 

precisely out of fidelity to a higher norm: because “the Constitution does not 

provide for the extension of this term of five years.”7  

17. Accordingly, a provision of the Constitution is beyond the remit of constitutional 

challenge or alteration by the Court – through a declaration of invalidity – and the 

concomitant remedial powers which avail to a court consequent upon such a 

declaration (i.e. severance and reading in). This Court does not have the power to 

suspend the operation of a constitutional provision.  

18. In the circumstances, this Court does not have the general and free-floating power 

to order that the local government elections are postponed. This is the case even if 

this Court were convinced that the elections could not be free and fair. As we 

explain below, Parliament has already determined what happens if no election is 

held. 

 

 
6 Electoral Commission v Mhlope 2016 (5) SA 1 (CC). 
7 Ibid para 127. 
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THE COMMISSION CANNOT RELY ON IMPOSSIBILITY 

19. The Commission inventively invokes the common law doctrine – “lex non cogit 

ad impossibilia” – no one should be compelled to perform or comply with the 

impossible, to contend that it must be allowed to sidestep its duties under the 

Constitution. But that principle does not help the Commission here. 

20. First, this common law principle may not be used to upend the Constitution. The 

Constitution is a written document – and is the supreme law. Its provisions, 

particularly the peremptory ones, are not malleable – and must be respected.8 This 

Court has emphasised that Courts must “maintain fidelity to the language”9 of a 

provision because “interpretation is not divination.”10 Therefore, respect for the 

“ordinary meaning and clear language”11 remains essential in any interpretive 

exercise. Adherence to the text of the Constitution is not anti-constitutional.  It 

serves two vital constitutional values: the separation of powers and the rule of 

law.12 Here, there is no debate the text of the Constitution is clear about what it 

requires.  Its clear text and stricture cannot be sidestepped through the invocation 

of a common law principle; the common law is subservient to the Constitution – 

and not the other way round.13  

 
8 See ATM’s Affidavit paras 31-36.  
9 See President of the Republic of South Africa v Democratic Alliance 2020 (1) SA 428 (CC) para 79. 
10 Kubyana v Standard Bank of South Africa Ltd 2014 (3) SA 56 (CC) para 18 citing S v Zuma 1995 (2) SA 642 
(CC) paras 17-8. 
11 Ibid at para 18.  
12 See generally Abahlali Basemjondolo Movement SA and Another v Premier of the Province of Kwazulu-Natal 
2010 (2) BCLR 99 (CC) at paras 123-5. 
13 See Pharmaceutical Manufacturers Association of South Africa: In re Ex parte President of the Republic of South 
Africa 2000 (2) SA 674 (CC) para 44.  
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21. Even at common law, the “impossibility doctrine” has never been recognised as a 

general weapon for the Court to use to overcome the clear dictates of a statute. It 

is merely a presumption – not a lurking subterranean override power of clear 

statutory requirements. Black explicates as follows: “a statute is never to be 

understood as requiring an impossibility, if such a result can be avoided by any 

fair and reasonable construction”.14 Black then observes:15 

“Hence if a statute apparently requires the performance of things which 

cannot be performed, or apparently bases its commands upon the 

assumption of a state of affairs, the courts must seek for some 

interpretation of its terms, not too strained or fantastic, which will avoid 

these results. But they are not at liberty to reconstruct the statute or to 

import into it, merely on conjectural grounds, a meaning which its terms 

will not warrant….” 

 Black adds:16 

“Again a construction will not be adopted which would disenfranchise a 

considerable number of votes or deprive a county of representation in the 

legislatures, unless such construction is rendered necessary by the express 

and unequivocal language of the law. 

22. So the “impossibility doctrine” will yield to the clear text of a statute – and indeed 

the Constitution – if the intention of the lawgiver is clear and unambiguous. Here 

the Constitution says municipal elections must be held every five years. It is 

impossible to use the interpretive and equity principle, the lex non cogit ad 

impossibilia, to get around the clear injunction.  

 
14 Henry Campbell Black Handbook on the Construction and Interpretation of the Laws (2008) 99. 
15 Ibid. 
16 Ibid.  
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23. Second, this common law principle only applies to situations where the 

impossibility is objective.17 Put differently, it does not apply where the 

impossibility is subjective. On the Commission’s case, the alleged impossibility 

has not been unequivocally established.18 In other words, the facts and 

“evidence” placed before this Court do not objectively establish that if an election 

is held in October 2021, it will automatically not be free and fair.19 At best for the 

Commission, it subjectively believes that this will be the case. But that, with 

respect, is not the test. 

24. Third, the lex non cogit ad impossibilia principle does not apply to circumstances 

where it will merely be difficult – or even very difficult – for an event to occur, or 

for a person to discharge their duties. That is the high-water mark of the 

Commission’s case.20 In Scoin Trading (Pty) Ltd v Bernstein21 Pillay JA, said 

this: “The law does not regard mere personal incapability to perform as 

constituting impossibility.” 

25. The Commission’s affidavits essay numerous practical concerns about holding the 

election in October 2021 – but those do not mean that holding the election will be 

objectively impossible, nor do the concerns automatically mean that the 

Commission can determine pre-emptively that the election will certainly not be 

free and fair. We return to this issue in Part III. 

 
17 See Gassner v Minister of Law and Order [1995] 1 All SA 233 (C) at 226: “Suffice it to say that these maxims 
are related and frequently interlinked in that logic dictates that no one should be compelled to perform or comply 
with that which is impossible, in the sense of physical, objective impossibility.” 
18 DA FA paras 71-91.  
19 DA FA paras 71-91.  
20 See DA FA para 48.  
21 2011 (2) SA 118 (SCA) para 22.  
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26. Fourth, the Commission correctly observes that the lex non cogit ad impossibilia 

is a principle of equity. But this principle is subject to another principle of equity: 

“he who comes into equity must come with clean hands”.  This principle is deeply 

rooted in traditionally common law jurisdictions such as ours.22 Its essence is that 

“whenever a party who, as actor, seeks to set the judicial machinery in motion 

and obtain some remedy, has violated the conscience or good faith, or other 

equitable principle, in his prior conduct, then the doors of the court will be shut 

against him in limine; the court will refuse to interfere on his behalf, or to 

acknowledge his right, or to award him any remedy.”23 

27. As the Commission itself notes the process of fulfilling these obligations does not 

entail merely ensuring that all goes smoothly on election day. Preparation for the 

election is part of the Commission’s duties. The Commission’s duties under 

section 190 of the Constitution must be read with section 237, which provides that 

“[a]ll constitutional obligations must be performed diligently and without delay”.   

28. The Commission failed to move with the necessary promptitude and diligence 

required to ensure that free and fair elections could occur within the 

constitutionally prescribed timeframes.24 The Commission has known of the 

pandemic and the difficulties it might cause for the holding of elections for well 

over a year. It has done nothing tangible to put adequate contingency measures in 

place to ensure that the successful conduct of the elections is not imperiled, or if 

 
22 See Air Innovations (Pty) Ltd v Pillay [2017] ZAGPJHC 444 para 84: “it is a fundamental principle that no man 
can take advantage of his own wrong…” Alghussein Establishment v Eton College [1991] 1 All ER 267. 
23 Keystone Driller Co v Gen. Excavator Co. 290 U.S 240, 244-45 (1933).  
24 DA FA paras 160-70.  
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imperiled, to seek any constitutionally-permissible solution. It has not shown that 

it, the party supposedly placed in the impossible circumstance, used all reasonably 

practicable endeavours to surmount the difficulties which already formed that 

necessity. And as we show below, there are reasonably practical endeavours still 

open to it. 

29. In sum, the Commission cannot invoke the lex non cogit ad impossibilia.  

 

THE COMMISSION CANNOT RELY ON SECTION 172(1)(B) 

30. Knowing that its reliance on common-law impossibility is impossible, the 

Commission seeks, in the alternative, an order declaring the failure to hold the 

local government elections in the period prescribed in section 159(2) of the 

Constitution would be unlawful and unconstitutional. It then seeks what it claims 

is “just and equitable relief” under s 172(1)(b) of the Constitution to permit the 

election to be postponed to February 2022.  

31. There are three reasons the Commission cannot rely on s 172(1)(b): 

31.1. It would constitute an impermissible pre-emptive declaration of invalidity; 

31.2. The power in s 172(1)(b) is not unlimited and does not include orders 

contrary to constitutional provisions; and 

31.3. The relief could never be appropriate or just and equitable. 
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An Impermissible Pre-emptive Declaratory Order 

32. But the order sought by the Commission puts the cart before the horse. It assumes 

that the elections will definitely not go ahead in October 2021.25  That is not a 

foregone conclusion. If this Court rejects the Commission’s primary contention 

(namely that the evidence objectively discloses that the elections simply cannot 

proceed) it follows that the foundation of the declaratory relief sought under 

section 172(1)(a) would also crumble.  

33. And the proposed remedy asks this Court to endorse an illegality in advance of it 

occurring. But just as this Court has resisted anticipating a question of 

constitutional law in advance of necessity26 – so too it must resist the urge of 

making pre-emptive declarations of constitutional invalidity, particularly in such 

uncertain times.27  

 

The Remedial Power is Wide but not Unlimited 

34. We submit that if the Commission is unable to procure a declaratory order under 

section 172(1)(a) of the Constitution, then that should be the end of its case. 

However, because this Court has held that section 172(1)(b) may be invoked even 

where there has been no declaration of constitutional invalidity under section 

 
25 DA FA para 56.  
26 Zantsi v Council of State, Ciskei 1995 (4) SA 615 (CC) para 5. 
27 Case v Minister of Safety and Security and Others, Curtis v Minister of Safety and Security 1996 (3) SA 617 (CC) 
deciding questions that are not before it “run[s] the risk of fettering ourselves with premature decisions on 
important and contentious questions which have implications for future adjudication that are hard to foresee now.” 
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172(1)(a) of the Constitution,28 we deal also with the Commission’s invocation of 

the “just and equitable” provision.  

35. The Commission invokes several decisions of this Court, to contend that the 

“extraordinary breath”29 of the powers conferred by that section, means that 

nothing stands in this Court’s way insofar as granting the alternative relief it 

seeks. The Commission exalts the EFF II case, where Jafta J remarked that this 

Court’s discretionary powers under section 172(1)(b) are “without any restrictions 

or conditions”.30 

36. Those remarks obviously cannot be taken literally. The Court would then be at 

large to rewrite the Constitution – including s 1 and the Bill of Rights – merely 

because it thought different rights would be more just and equitable. Whatever the 

Court does, it must do within the bounds of the Constitution.   

37. Although this Court’s power to grant just and equitable relief is wide, it is 

certainly not untrammelled. This Court has said in Black Sash that “that power is 

not limitless.”31  And it said that the order it made in that case was one that 

“pushes at its limits”.32 In that case its order pushed at the limits by allowing the 

continuation of an otherwise unlawful contractual relation between a private entity 

and an organ of state. If that pushed the limits, what the Commission seeks here is 

well beyond the limits. 

 
28 Head of Department: Mpumalanga Department of Education v Hoërskool Ermelo 2010 (2) SA 415 (CC) para 97.  
29 IEC’s Written Submissions para 176.  
30 IEC’s Written Submissions para 176.4, quoting Economic Freedom Fighters v Speaker of the National Assembly 
2018 (2) SA 571 (CC) para 210-11.  
31 Black Sash Trust v Minister of Social Development 2017 (3) SA 335 (CC) para 51.  
32 Ibid.  
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38. Indeed, as far back as in Satchwell, this Court explained that it “is not at large to 

grant any relief under the power to grant ‘appropriate relief’” – and that the 

power under s 172(1)(b) does not extend to “intruding too far into the legislative 

sphere”.33 There, this Court was faced with a case dealing with relief to be 

granted consequent upon the declaration of invalidity of a statute. Here, this Court 

is dealing with a request far more intrusive into the legislative sphere: one that 

effectively overrides or suspends the operation of a clear constitutional provision. 

What is more, as Satchwell notes, this Court cannot use section 172(1)(b) to 

“introduce via the backdoor”34 substantive relief which would otherwise be 

properly for the legislature.   

39. To grant an order which, in substance, suspends – or alters the clear meaning and 

operation of inter alia section 159 of the Constitution – would plainly intrude on 

the legislature’s powers under 74 of the Constitution. That is why, again in 

express terms, the Constitution reserves the power to alter the Constitution for the 

legislature alone. 

 

The Relief Could never be Appropriate or Just and Equitable 

40. The Commission tries another approach. It contends that this Court has the power 

to grant “appropriate”35 remedial action. But again, this is not a basis for the 

Court to boost itself into the realm of amending the Constitution through the 

trampoline of s 172(1)(b).  
 

33 Satchwell v President of the Republic of South Africa 2002 (6) 1 (CC) para 33.  
34 Ibid.  
35 FA para 261, p 118.  
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41. The Public Protector cases tell us why. In Reserve Bank II, Mogoeng CJ held that 

“the Public Protector got the law completely wrong by acting as if it was open to 

her to direct Parliament to amend the Constitution and even in a specific way. 

She, like any other citizen, could, of course suggest, but most certainly could not 

take remedial action, to that effect.”36 

42. Critically, the Chief Justice added: “not even this Court, with all its extensive 

powers, may effectively direct Parliament to amend the Constitution”.37 The relief 

sought by the Commission in this matter is a request that this Court “effectively” 

amend the Constitution through impermissibly overriding and discarding its clear 

provisions. 

43. If this Court cannot even “direct Parliament to amend the Constitution”, it 

certainly cannot effect an amendment itself. If the former is impermissible, it must 

follow that the latter is a patent non-starter. In essence, the task of tinkering with 

the Constitution whether in form – or in substance – lies exclusively with the 

people’s elected representatives. 

44. The Commission also invokes38 the Mhlope39 decision, as alleged authority for 

the relief it seeks. That case does not help the Commission either.  

 
36 See Public Protector v South African Reserve Bank 2019 (6) SA 253 (CC) para 64 (Mogoeng CJ was dissenting, 
but there is nothing in the majority judgment of Khampepe and Theron JJ that is inconsistent with this statement”. 
Mogoeng CJ specifically approved of Murphy J’s statement in the High Court in Reserve Bank I that: “the public 
protector is a creature of the Constitution, her remedial powers are derived from the Constitution, and hence she 
operates under the Constitution and not over it. She has no power to order an amendment of the Constitution. 
Section 74 of the Constitution prescribes the conditions for its own amendment. See Reserve Bank II para 64, 
footnote quoting Reserve Bank I para 43 
37 Reserve Bank II para 64.  
38 FA para 259, Record p 117; Commission’s Written Submissions para 176. 
39 Electoral Commission v Mhlope 2016 (5) SA 1 (CC). 
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44.1. Mhlope stressed the opposite of what the Commission wants. This Court 

“suspended” the Commission’s statutory duty to record addresses until 

2018, but the premise for the Court’s extraordinary remedy was that it was 

impossible to postpone the local government elections, because “the 

Constitution does not provide for the extension of this term of five years.”40 

The Court therefore limited its remedial search to “[e]very constitutionally 

permissible solution”.41 That did not include postponing the election 

beyond the s 159(2) deadline. 

44.2. The Mhlope Court was only able to suspend the operation of legislation, to 

permit an election to proceed, because legislation is subordinate to the 

Constitution itself. Legislation is subordinate to the Court’s powers under s 

172(1)(b) of the Constitution. But the Constitution is not. No part of the 

Constitution is subservient to any other part. They must be read as a unified 

and cohesive whole. Sections 1(d), 159(2) and 190 of the Constitution are 

not subservient to section 172(1)(b).  

45. Accordingly, Mhlope is not authority for the proposition that this Court may grant 

relief whose effect is to suspend or alter the operation of a constitutional 

provision. In sum, this Court clearly has the constitutional power to override 

legislation. But it has no power to override the Constitution itself; nor does it have 

the power to strike down a provision of the Constitution on substantive grounds.42 

 
40 Mhlope para 127. 
41 Mhlope para 127. 
42 United Democratic Movement v President of the Republic of South Africa 2003 (1) SA 495 (CC) para 12. 
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46. The remedy sought is moreover not just and equitable. The Commission’s reliance 

on the Fose case is with respect inapposite. Fose explained that “appropriate 

relief” would be relief that is “required to protect and enforce the Constitution” – 

and not to upend or alter or suspend it – which is what the Commission seeks 

here.  

47. It can never be just and equitable to allow a court whose powers are derived from 

and subject to the Constitution, to suspend the operation of a clear provision of the 

Constitution.  

48. It will moreover beg the question: which other provision(s) of the Constitution 

may a court suspend? And since the Commission does not contend that the relief 

of this nature falls within the exclusive province of this Court, would that mean 

the High Court is also empowered to suspend the operation of a constitutional 

provision? And could such a power be exercisable every time a litigant claims that 

it cannot comply with a constitutional obligation – because of circumstances it 

alleges are beyond its control? Litigants will be free to claim in the High Court 

that one part of the Constitution can be ignored because it conflicts with another 

part, and the High Court will have to choose which provision to enforce, and 

which not. 

49. These are crucial questions not answered by the Commission’s case.  The case the 

Commission seeks to make out, is not based on any discernible principle. For this 
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reason alone, it is not just and equitable for this Court to indulge the EC’s 

overtures. To do so would open a pandora’s box of monumental proportions.43 

 

THE CONSTITUTIONAL SOLUTION 

50. Even if there could be a case where a court could amend the Constitution, it could 

never do so when the Constitution contemplates the situation that has arisen and 

determines how it should be resolved. 

51. The Commission’s argument is premised on the notion that the Constitution has 

not contemplated this possibility, and so only the Court can provide a solution. 

But the Constitution does contemplate the possibility and does have a solution. It 

specifically considered the possibility that elections could not be held on the 

prescribed date and provides a solution. Those solutions differ for National and 

Provincial government on the one hand, and local government on the other. 

52. For Parliament and Provincial Legislatures, ss 49(3) and 108(3) provide that “[i]f 

the result of an election … is not declared within the period established in terms 

of section 190” the President must call a new election within 90 days. Section 

190(1)(c) requires the Commission to “declare the results” of elections within a 

period prescribed by national legislation. This is necessary because, under ss 

49(4) and 108(4) MPs and MPLs terms end the day before polling opens. So if an 

election was not held, and therefore no result was declared, the Constitution 

provides a solution. If this was a national or provincial election, this Court could 

 
43 DA FA para 34.  
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never pre-empt a postponement when the Constitution expressly assigns the 

power to call a second set of elections to the President. 

53. The Constitution creates a different solution for local government. A municipal 

council “remains competent to function from the time it is dissolved or its term 

expires, until the newly elected Council has been declared elected.”44 And it 

provides that the election of municipal councillors “must be in accordance with 

national legislation”.45 There is, therefore, no urgent constitutional need to 

provide for what happens if a local government election is not declared because 

the municipal council will continue to function. 

54. The Constitution instead leaves it to national legislation to deal with what happens 

if an election result is not declared. And national legislation deals with the 

problem: 

54.1. Section 5(1)(n) of the Electoral Commission Act 51 of 1996 gives effect to 

s 190(1)(c) of the Constitution and requires the Commission to declare the 

results of any election “within seven days after such elections”. An election 

occurs if it is called. Even if the reason that the Commission does not 

declare the result is because nobody could vote – because of a natural 

disaster – it would then not be able to declare the results of the election 

54.2. Similarly, if the Commission holds an election and it is not free and fair, 

the Municipal Electoral Act provides for objections and, ultimately, for the 

Electoral Court to set the election aside. 
 

44 Constitution s 159(3). 
45 Constitution s 157(2). 
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54.3. What happens then? You turn to the Structures Act. If the Commission 

fails to declare the results then, under s 25(1)(a) of the Local Government 

Municipal Structures Act 117 od 1998, a by-election must be held.46 The 

same follows if an election is set aside.47 The remainder of s 25(1)(a) 

provides for how and when by-elections are called. 

55. The result is that there is no constitutional lacuna. The Commission must hold the 

election. The Commission must declare the result of the election. But if it doesn’t 

then the Constitution contemplates that national legislation will resolve the 

problem. National legislation does resolve the problem. 

56. It is not for the Commission, or this Court, to second-guess that solution. 

 

CONCLUSION ON INCOMPETENCE 

57. The relief the Commission seeks is both incompetent and unnecessary. It is 

incompetent because it is inconsistent with fundamental constitutional principle. It 

is incompetent because impossibility can never be a basis to rewrite the 

Constitution. It is incompetent because this Court’s wide remedial powers end at 

the threshold of the constitutional text. And it is incompetent and unnecessary 

because Parliament has already provided for what happens if an election result is 

not declared, or an election is set aside. 

 
46 The Commission can apply to the Electoral Court for an extension of the time to declare an election. Municipal 
Electoral Act s 64(2). 
47 Municipal Structures Act s 25(1)(b). 
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58. But even if we are wrong, even if this Court can grant the Commission’s relief, 

the Commission has not even begun to make a case for it. 
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III A FREE, FAIR AND SAFE ELECTION IS POSSIBLE 

59. Assuming this Court has the power to postpone the election, should it? No. Even 

if this Court has the power the Commission claims, it is an extraordinary power. It 

should be exercised only in the clearest of cases. This case is anything but clear: 

59.1. The Commission’s own experts disagree about whether it will be safer to 

hold an election in October 2021, or February 2022.  

59.2. Dozens of countries have held elections during the pandemic – most of 

them safely, freely and fairly.  

59.3. The Commission’s own experts advise that the only unmanageable risk is 

large gatherings during the campaign. But those can be restricted, and the 

restrictions enforced, without any unjustifiable limitation of the right to 

free and fair elections. And the Commission says it will be doing so for its 

portended February election date – so why be churlish about doing it now 

for October? 

59.4. The Commission’s own evidence shows that, with the relief the DA has 

sought, it is possible to register voters before an October 2021 election. 

60. An election held during the middle of a global pandemic will not be perfect. It 

will be different from an ordinary election. It will require adaptations by the 

Commission, by political parties, and by voters. But it is undoubtedly possible. 
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THE CLEAREST OF CASES 

61. Assuming this Court can grant relief that suspends the operation of s 159(2) of the 

Constitution, it should only act where impossibility is clear, and there are not 

alternatives. It should act only in the clearest of cases. This standard has a 

respectable lineage in this Court’s judgments. 

62. It is the standard that this Court employs for the grant of temporary interdicts 

against the exercise of executive power. Moseneke DCJ held in OUTA that it will 

not restrain the state “except when a proper and strong case has been made out 

for the relief and, even so, only in the clearest of cases.”48 

63. In Beadica, it adopted the same standard for refusing to enforce contractual terms: 

“A court will use the power to invalidate a contract or not to enforce it, sparingly, 

and only in the clearest of cases in which harm to the public is substantially 

incontestable and does not depend on the idiosyncratic inferences of a few 

judicial minds.”49 

64. The reason in each case is different. In OUTA, the justification was the separation 

of powers.50 In Beadica, it was respect for pacta sunt servanda. 51  The lesson is 

this – where there is a strong legal principle that admits of only rare exception, the 

 
48 National Treasury and Others v Opposition to Urban Tolling Alliance and Others [2012] ZACC 18; 2012 (6) SA 
223 (CC); 2012 (11) BCLR 1148 (CC) at para 65. This Court recently confirmed that interim interdicts against the 
state should be granted “only in exceptional circumstances and in the clearest of cases.” Economic Freedom 
Fighters v Gordhan and Others; Public Protector and Another v Gordhan and Others [2020] ZACC 10; 2020 (8) 
BCLR 916 (CC); 2020 (6) SA 325 (CC) at para 53. 
49 Beadica 231 CC and Others v Trustees for the time being of the Oregon Trust and Others [2020] ZACC 13; 2020 
(5) SA 247 (CC); 2020 (9) BCLR 1098 (CC) at para 82, quoting AB v Pridwin Preparatory School [2018] ZASCA 
150; 2019 (1) SA 327 (SCA) at para 27.  
50 OUTA paras 47, 65 and 71. 
51 Beadica para 89. 
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proper standard is “the clearest of cases”. The high standard ensures courts only 

depart from these principles when it is “substantially incontestable” that departure 

is required. 

65. When a Court is asked to amend or suspend the Constitution, there are – as set out 

in Part III – multiple constitutional principles that must admit of rare (if any) 

exception: 

65.1. The Supremacy of the Constitution which demands that this Court 

uphold the Constitution, not suspend it. 

65.2. The Rule of Law requires that laws be followed, not only when they are 

convenient, but always. 

65.3. The Separation of Powers which assigns the power to amend the 

Constitution to Parliament, not the judiciary. 

65.4. In this particular case, the founding value of Regular Elections is 

inherently undermined when courts can postpone elections. 

66. In the next sections, we show that the Commission’s case is as clear as mud.   

 

THE EXPERT EVIDENCE IS INCONCLUSIVE 

67. The Commission relies on the evidence of several experts to make the claim that it 

cannot hold elections that are safe, free and fair in October 2021. But the 

Commission’s own experts disagree about whether it will be safer to hold an 

election in October 2021, or early 2022.   
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68. Prof Karim – arguably the most eminent of all the Commission’s experts – told 

Justice Moseneke in July: “The best time is October. October is probably a safer 

bet than going with December or going with March.”52 As he stated clearly, 

vaccinations are not a “magic wand” that will solve the problem.53 It is a “likely 

scenario” that vaccines will not protect against new variants.54 

69. The more recent data in his August presentation confirms that prediction. He 

predicts South Africa will be in between waves on 27 October 2021, and in a 

fourth wave in February or March 2022.55 He says that it is “unwise to hold 

elections during SA’s 4th wave even if vaccination coverage is higher”.56 He 

advises that elections should happen between 1 September 2021 and 1 December 

2021 because the risk is “lowest if campaigning and voting occurs during low 

transmission”.57 

70. None of the other experts suggest Prof Karim has made any fundamental error. 

They concede that the effectiveness of vaccines cannot be guaranteed.58 They 

accept that cases will probably be lower in October 2021.59 They just weigh the 

risks and probabilities slightly differently. The highest the Commission can put its 

case is that an election in early 2022 might be safer. But there is a real risk that it 

will not be. 

 
52 DA FA para 84. 
53 DA FA para 81.2. 
54 DA FA para 81.1. 
55 RA6, pp 765 and 767. 
56 RA6, p 768. 
57 Ibid. 
58 DA FA para 88.2. 
59 DA FA para 88.1. 
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71. Vitally, this Court can have no regard for Justice Moseneke’s opinion (or the 

Commission’s opinion) in assessing the expert opinions: 

71.1. This is not a review of the Moseneke Inquiry, or the Commission’s 

acceptance of his report so no deference is owed to their views. This is a 

case where the Commission seeks positive relief, and must make its case 

on the ordinary rules of evidence. On those rules, it has not shown that “the 

harm is substantially incontestable”. 

71.2. Justice Moseneke is not an expert epidemiologist, so he is not qualified to 

express an expert opinion.  

71.3. And his legal opinion on whether elections will be safe, free and fair is 

inadmissible on basic first principles.60 This Court will never admit a legal 

opinion – even from a retired judge. As this Court has held: “Any opinion, 

whether from a lay-person or expert, which is expressed on an issue the 

court can decide without receiving such opinion is in principle 

inadmissible because of its irrelevance.”61  The issue this Court must 

decide is whether, in light of the expert evidence, the elections will be safe, 

free and fair.  

72. Now that the Commission has raced to this Court with its impossibility claim, this 

Court must evaluate the evidence for itself. When it does so, the evidence falls far 

short of the “clearest of cases”. Indeed, there is a real likelihood that more people 

 
60 Prophet v National Director of Public Prosecutions [2006] ZACC 17; 2007 (2) BCLR 140 (CC); 2006 (2) SACR 
525 (CC); 2007 (6) SA 169 (CC) at para 43. 
61 Helen Suzman Foundation v President of the Republic of South Africa [2014] ZACC 32; 2015 (1) BCLR 1 (CC); 
2015 (2) SA 1 (CC) at fn30. 
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will get sick and die if the election is postponed. That is what the evidence 

shows. 

73. In those circumstances, this Court must stick to the default principles – the 

Supremacy of the Constitution, the Rule of Law, the Separation of Powers and 

Regular Elections.  The Constitution – as always – remains its only saving grace. 

 

COMPARATIVE EXPERIENCE SHOWS ELECTIONS ARE POSSIBLE 

74. The Commission quotes selectively from the experience of other countries that 

have held elections during the pandemic.62 It then argues that this experience 

shows elections will cause an increase in infections. This is simply not true. 

75. The comparative experience in Africa shows that “where mandatory protocols 

were put in place and properly enforced, the elections did not cause a spike in 

infections”.63 The Commission says it can put these measures in place, and never 

explains why it cannot enforce them. Two independent bodies that provided 

evidence to the Moseneke Inquiry agreed: 

75.1. EISA concluded that there is “a large body of evidence to suggest that 

national elections can and have been conducted under all manner of 

conditions without unduly harming either the health or the political rights 

of a country’s populace”.64 

 
62 FA paras 195-207 pp 89-96; Commission’s Written Submissions para 103. 
63 FA para 198 p 90. 
64 DA FA para 100. 
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75.2. Right to Care agreed. It explained that if appropriate safeguards are 

followed, “elections could be conducted safely with the possibility to avoid 

adding to the spread.”65 

76. Those countries that have experienced spikes following elections have shown how 

to ensure elections are safe – restrict gatherings and hold the election when there 

are low levels of infections. Both those conditions will be met by an election in 

October. The comparative experience shows that safe, free and fair elections are 

possible. 

 

REGISTRATION IS POSSIBLE 

77. The DA accepts that the Commission’s inexplicable failure to hold a registration 

weekend, coupled with the Minister’s premature proclamation of an election date, 

limits the right to vote. Even if it is not an absolute requirement, citizens were 

promised a registration weekend, and could reasonably have waited to register 

then. The opportunity was then removed without any notice or opportunity to 

register through alternative means. That is certainly a limitation of the right in 

ss 19(2) and (3). 

78. But the solution to the Commission’s failure and the Minister’s premature 

proclamation is not the radical and unprecedented relief they seek. It is to adopt 

the ordinary approach of declaring their conduct unconstitutional and providing a 

remedy that enables registration before the October election. We first explain why 

 
65 DA FA para 103. 
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we are in this position. We then show that registration is still possible. Finally, we 

deal with the Commission’s imagined obstacles. 

 

The Commission and the Minister are to Blame 

79. Why was the election date proclaimed before a registration weekend could be 

held? Section 24(2) of the Municipal Structures Act requires the Minister to 

proclaim the date only “after consulting the Electoral Commission”. Yet the 

Minister proclaimed the date even though voters had not had an opportunity to 

register. One would expect a clear and reasonable explanation from both the 

Commission and the Minister. 

80. Instead, there is silence.66 The Commission and the Minister knew that, after the 

Minister proclaimed the election date, the Commission could no longer register 

new voters. There is no restriction on when the Minister must proclaim the date of 

the election. Neither the Minister nor the Commission explain why they could not 

hold a registration weekend in early or even late August, and hold off proclaiming 

the date of the election. They don’t explain because there is no explanation that 

reflects well on them. 

81. The most plausible explanation is that, once they received the Moseneke Report, 

the Commission had already decided that it did not want to hold the election in 

 
66 The Commission does explain how it got to early August without having held a registration weekend. The 
registration weekend was originally scheduled for June, but was postponed to 17 and 18 July.  It then had to 
postpone that weekend because of the third wave and the introduction of Level 4 restrictions on 28 June 2021.  It 
then rescheduled the registration weekend to take place on 31 July and 1 August 2021.  Why did the Commission 
not hold the registration weekend? Because Justice Moseneke published his report recommending postponement on 
20 July 2021. Commission’s Written Submissions para 133-4.  
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October. It therefore did not need to hold a registration weekend. Not holding a 

registration weekend is now its plea to this Court that a postponement was the 

only available option. 

82. The Commission’s negligence is not limited to its failure to ensure registration 

prior to proclamation; it permeates its “preparation” for the prescribed election. 

The Commission quibbles and kvetches about when it should have realized that an 

election in October 2021 would not be like an ordinary election. But whether the 

clock started ticking in March 2020 or December 2020, it failed to take the 

necessary steps to avoid this unfortunate application. 

83. It is no more obvious than its own promise to implement a range of further 

measures for its proposed February 2022 election.67 But the Commission never 

explains why it did not plan to be able to implement those measures for the 

October 2021 election. The Commission cannot blame the timing of the 

Moseneke Report because: (a) it is responsible for that report, and so its timing 

was entirely within its control; and (b) the Commissioners are meant to be experts 

in providing free and fair elections. They should have been able to figure out what 

was required without asking a retired judge; and (c) they should have a 

contingency plan in place that allowed a proper constitutional solution, rather than 

keeping this case in store for the Constitutional Court. 

 

 

 
67 FA paras 234-242 pp 106-110. 
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Enabling Registration 

84. In its founding papers, the only obstacle the Commission identified to registration 

was s 6(1A) of the Municipal Electoral Act 27 of 2000.68 The effect is that, once 

the Minister proclaims the election, the voters’ roll is closed. That is why the 

Commission claimed “it is no longer possible to register voters for an election in 

October 2021”.69 

85. But, with this Court’s intervention, it is possible to register voters before an 

October 2021 election. There are two routes: 

85.1. This Court should declare the Commission’s failure to hold a voter 

registration weekend before proclamation unconstitutional and invalid. It 

can then use its s 172(1)(a) power to suspend the Commission’s s 6(1A) 

obligation not to add voters to the voters’ roll after the election has been 

proclaimed. This is equivalent to the relief that this Court granted in 

Mhlope where it suspended the operation of a statutory duty to permit the 

previous local government election to proceed by the constitutional 

deadline. Exactly the same considerations that justified the relief in Mhlope 

apply here. 

85.2. Alternatively (or in addition), this Court could declare that the Minister’s 

proclamation of the election before a voter registration weekend is 

unconstitutional and unlawful. That would remove the bar to adding voters 

to the roll. The Court could also make it clear – in its judgment or order – 
 

68 The provision reads: “Except where this Act otherwise permits, only a voter who applied for registration prior to 
the proclamation of an election date may vote in the election concerned.” 
69 FA para 98.5.3, p 49. 
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that the Minister could only proclaim a new date after the Commission had 

held a voter registration weekend. 

86. Whichever route it chose, the Court could oblige the Commission to hold a voter 

registration weekend in early September. At the very latest it can hold the 

weekend it already intends to conduct on 18-19 September 2021. The result of the 

order is that the Commission would have to alter its timetable to accommodate the 

new voters that will have to be added to the voters’ roll. That too should be 

included in the order. 

 

The Commission’s Complaints 

87. The Commission does not state that the DA’s proposed relief is legally untenable. 

It appears to accept that it is a legal alternative that would allow a registration 

weekend before an October 2021 election. Instead of welcoming the DA’s 

innovative solution to its own failures, the Commission has discovered new 

bureaucratic barriers. None of them have any merit. They are minor practical 

obstacles that could be easily overcome by a Commission with the will to hold an 

October election. 

88. First, the Commission complains it is “not practically possible” for the 

Commission to register voters so close to an election.70 It argues that there will 

not be enough time – on its current timetable – for people to inspect and object to 

the voters’ roll. The argument has no merit: 

 
70 Commission’s Written Submissions para 155. 
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88.1. The requirement for inspection of the voters roll is – on the Commission’s 

own version – a post-Mhlope practice, not a legal requirement. While it is 

an admirable practice, this Court held in Mhlope that elections had been 

free and fair even with no addresses on the voters’ roll and therefore no 

opportunity at all to object to voters being on the wrong segment of the 

roll. Reducing the time to inspect the roll will not render the election unfree 

or unfair.  And here the reduced time will still allow for inspection, just on 

a shorter basis, and without shaving off a single day of the Commission’s 

current timetable. 

88.2. The election timetable is not immutable. The Commission can alter it at 

any point if it considers it necessary for a free and fair election.71 The date 

for certification of the voters’ roll is determined by the timetable, which the 

Commission controls.72 The question is not whether a voter registration 

weekend will fit into the Commission’s current timetable, but whether it is 

possible to alter that timetable to accommodate that weekend. 

88.3. The DA explained in its founding affidavit why there is enough time – 

without sacrificing a single day off the time periods in the Commission’s 

current timetable – to hold a voters registration weekend, even on 18-19 

September 2021.73 Parties will have exactly the same amount of time to 

inspect and object to the roll, and the Commission will have the same 

 
71 Municipal Electoral Act s 11(2), which reads: “The Commission may, by notice as required in subsection 1(b), 
amend the election timetable if- (a) it considers it necessary for a free and fair election; or (b) the voting day is 
postponed.” 
72 Municipal Electoral Act s 6(2). 
73 DA FA paras 129-130. 
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amount of time to certify the roll. While parties would certainly like more 

time between the certification of the voters’ roll and the election, it is 

possible. 

88.4. In Kham, the certified voters’ roll was delivered six days before the 

election, and eight days later than specified in the electoral timetable. This 

was one of the reasons the Court held that by-election was not free and fair. 

But its objection was primarily non-compliance with the timetable, not the 

time itself. On the DA’s approach, the vast majority of the certified voters’ 

roll will be available from 1 September 2021. The additional names 

registered during the registration weekend will be available – at the very 

latest, if the Commission’s current registration weekend of 18 to 19 

September goes ahead, and the objections and certifications are done by 17 

October 2021 – ten days before the election. That is consistent with Kham. 

89. Second, presumably because it cannot dispute that there is enough time for 

inspection and certification, the Commission conjures two new obstacles: 

89.1. It says that it needs to print segments of the voters’ roll for the voting 

stations, and that on the current timetable that will happen on 3-6 

September 2021.74 No problem. The roll will be certified – at the latest – 

on 17 October 2021, with three days to print, the printing will be done by 

20 October 2021. That leaves the Commission a whole week to distribute 

the rolls to the voting stations. The Commission does not explain why that 

time is insufficient. 
 

74 RA para 77.4 p 692. 
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89.2. It complains that the voter registration weekend will only occur after the 

close of candidate nomination on 23 August 2021.75 Again, this is a self-

imposed deadline in the timetable.76  The Commission can change the date 

for candidate nomination until after the voter registration weekend, or after 

the certification of the voters’ roll. The Commission never explains why 

the closing date cannot be shifted to accommodate voter registration. But 

even if it cannot be shifted, this would be a regrettable, but minor 

limitation of the right to stand for election. It would certainly not be a basis 

to alter the Constitution. 

90. Third, the Commission argues that “there is no indication that South Africa will 

be out of the third wave, or at an Alert Level that would allow for a registration 

weekend shortly”.77 Three problems with that: 

90.1. First, is the hypocrisy of the submission. The Commission has approached 

this Court urgently, and demanded it decide the case by 10 September 2021 

so that it can hold a voter registration weekend on 18-19 September 

2021 to register voters for a February 2022 election. The Commission 

would have this Court believe that registering voters for a February 2022 

election is safe, but registering the same voters a week or two earlier for an 

October 2021 election poses an unacceptable safety risk. This argument, to 

quote the Chairperson of the Commission, “needs only to be stated to be 

 
75 RA para 77.5, p 692. 
76 Municipal Electoral Act s 18(1). 
77 Commission’s Written Submissions para 156. 



37 
 

rejected.”78 

90.2. Second: the expert evidence shows that it is possible to hold registration 

and voting safely if adequate protections are put in place.79 Those, 

presumably, are the protections the Commission intends to use on 18-19 

September 2021. They should work equally well two weeks earlier.  

90.3. Even if a voter registration weekend can only be held on 18-19 September 

2021, it is still possible to get the voters on the roll, allow objections, 

certify the roll, and print the rolls all in time for a 27 October 2021 

election. If necessary, the Minister can give the Commission another four 

days, by changing the date to 1 November 2021. 

91. Fourth, the Commission protests that it lacks the budget.80 But, as this Court has 

held, “it is not good enough for the [Commission] to state that it has not budgeted 

for something, if it should indeed have planned and budgeted for it in the 

fulfilment of its obligations.”81 If budget was an excuse for failure to hold free and 

fair elections, a governing party could simply withhold funds from the 

Commission to prevent it from conducting free and fair elections. Patently, the 

Treasury and Parliament are required to ensure the Commission has sufficient 

funds to do its constitutional duty. 

92. In sum, the solution is not perfect. The timetable will be tight. If the Commission 

 
78 RA para 38, p 671, 
79 DA FA para 80. 
80 RA para 54, pp 676-7. 
81 City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd and Another (CC) 
[2011] ZACC 33; 2012 (2) BCLR 150 (CC); 2012 (2) SA 104 (CC) at para 74. 
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and the Minister had done their job, we would not be in this position. But here we 

are. The way to resolve the problem is to do the best that is possible within the 

constitutionally prescribed deadlines not to seek judicial amendment of the 

constitutional deadline.  

93. The Commission argues that because the election cannot be held perfectly 

according to its preferred timetable, this Court must amend the Constitution. That 

gets things backwards. The timetable must fit the Constitution, not the other way 

round. 

 

RESTRICTING GATHERINGS IS CONSTITUTIONAL 

94. The real risk elections pose during the pandemic are the large gatherings often 

held during campaigns.82 The experts and comparative experience show that the 

other elements of the election – registration and voting – can be managed safely 

with appropriate safeguards in place. All that needs to be done to ensure safe 

elections is limit gatherings. 

95. But if the elections are safe, the Commission complains, they will not be free and 

fair. As with every other deviation from perfect elections, the Commission’s only 

solution is unconstitutional postponement.  

96. But its concerns about restricting gatherings are unfounded. Basic constitutional 

logic explains that the Commission seeks to create a constitutional crisis where 

non exists. And even if one considers the impact of restricting gatherings, it will 

 
82 DA FA para 80. 
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not render the elections so unfree and unfair that they should be unconstitutionally 

postponed. 

 

Constitutional Logic 

97. The Commission seeks to create a Catch-22 situation: If you allow gatherings, the 

elections will not be safe. If you restrict gatherings, the election will not be free 

and fair. On their approach, even entirely justifiable limits on gatherings will 

render the election unfree and unfair. This is a fundamentally flawed approach to 

constitutional analysis. 

98. The restrictions on gatherings are not inscribed on stone tablets brought down 

from Mount Sinai. They are in regulations passed under the DMA. They are 

subject to the Constitution. If they unjustifiably limit the right to free and fair 

elections because they prevent campaigning, the Commission or any other party 

who objects to them is free to challenge their constitutionality in court.  

99. Unless and until someone challenges those restrictions as unconstitutional, there is 

no reason to think they are unconstitutional. The Commission seeks to circumvent 

that requirement by asking this Court to suspend the Constitution instead of 

attacking the regulations it believes prevents free and fair elections. 

100. The reason neither the Commission nor any political party has challenged the 

DMA Regulations is because, if the restrictions limit the right to free and fair 
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elections, they are obviously justifiable limitations of that right.83 No right in the 

Constitution is absolute. All can be limited. This restriction on gatherings during a 

pandemic is a reasonable and proportional means to prevent the spread of 

Covid-19. 

101. And here’s the rub. If the restrictions on gathering are justified under s 36(1) of 

the Constitution, then what’s the problem? The Constitution requires free and fair 

elections, but it also accepts that rights – including the right to free and fair 

elections – may be limited in certain circumstances. If that right is justifiably 

limited because of a pandemic, then there is no “constitutional impossibility”, 

only internal constitutional consistency. The election will be safe because 

gatherings will be limited. The limitation on free and fair elections will be 

justified to ensure safety. And the election will be regular and will happen by the 

constitutional deadline. 

102. There is no way out of this logic for the Commission. This Court has stressed that 

it should “not to be assumed that provisions in the same Constitution are 

contradictory”,84 and that “everything possible must be done to harmonise” the 

provisions of the Constitution.85 Contrary to this interpretive command, the 

Commission seeks to force constitutional contradiction by refusing to accept that 

rights can be justifiably limited. 

103. This Court does not, therefore, even need to consider whether the restrictions on 

 
83 Constitution s 36(1). 
84 S v Rens [1995] ZACC 15; 1996 (1) SA 1218 (CC); 1996 (2) BCLR 155 (CC) at para 17. 
85 New Nation Movement NPC v President of the Republic of South Africa [2020] ZACC 11; 2020 (8) BCLR 950 
(CC); 2020 (6) SA 257 (CC) at para 63. 
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gatherings are good or bad. If any party believes that is the case, they must 

challenge the DMA regulations. Ditto for any party that believes they are 

insufficiently restrictive. The Commission has never done so or suggested that 

such a challenge should be brought.  So it must accept that the restrictions are 

acceptable.  But what the Commission cannot do is short-circuit the constitutional 

scheme and seek to postpone elections beyond the constitutional deadline. 

 

Restrictions are Justifiable 

104. Even assuming this Court can consider the “merits” of the complaint about 

gatherings, there is no basis for the Commission’s concerns that restricting 

gatherings demand constitutional postponement. 

105. In Kham, the Court held that it cannot declare an election not free and fair just 

because it “has a doubt, or a feeling of disquiet, or is uncomfortable about the 

freedom and fairness of the election.  It must be satisfied on all the evidence 

placed before it that there are real – not speculative or imaginary – grounds for 

concluding that they were not free and fair.”86 Mere discomfort is not enough to 

declare an election unfree an unfair. It is certainly not enough to violate the 

Constitution. 

106. What then are the Commission’s concerns? 

107. First, the Commission claims that limits on gatherings affect small parties more 

than big parties, and poor voters more than rich voters. Its sole basis for this 

 
86 Kham at para 91. 
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submission is the inadmissible opinion of Justice Moseneke.87 It is, with respect, 

obviously wrong: 

107.1. Large, rich parties will always have a campaigning advantage over smaller, 

poorer parties. That is the nature of our system which does not limit 

parties’ campaign spending, or their ability to raise funds (save they must 

disclose the source of large donations). Small parties will not be able to 

record TV and radio adverts, or use social media whether or not there are 

limits on gatherings. This is not inconsistent with free and fair elections. 

107.2. This is not the DA’s view; it is this Court’s view. This Court recognised in 

Kham that “organisationally and financially the larger political parties 

will have advantages that their smaller cousins and individual candidates 

will lack”.88 But, as this Court explained: “These are not issues with which 

the IEC need concern itself.  Its concern in modern parlance is to try to 

ensure a ‘level playing field’ ”.89 

107.3. The Commission insists on nothing but the straightest level. But we know 

that the field need not even be 100% level. The right to free and fair 

elections is a right “to compete with one another on relatively equal 

terms”.90 And they must be able to “compete without any undue hindrance 

or obstacle”.91 It does not demand complete equality, or bar any limit. 

 
87 Commission’s Written Submissions para 100. 
88 Kham para 87. 
89 Kham para 87. 
90 Kham para 86. 
91 Kham para 87. 
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Parties are different and have different strengths and weaknesses. Any 

restriction, or the absence of a restriction, will create advantage for some 

and disadvantage for others. Perfect equality is neither achievable nor 

required. And justifiable limits to achieve other constitutional goals – like 

restricting gatherings during a pandemic – are permissible. 

107.4. Indeed, there are reasons to expect that – at least at ward level – restrictions 

on gatherings will aid smaller parties. Smaller parties have “greater local 

knowledge and understanding of the area”, and are “able to make a fuller 

commitment to the interests of the voters in a ward than someone who must 

hew to a party line”. When the advantage of large gatherings – that only 

rich parties can afford – are taken away, it may amplify these advantages. 

107.5. The Commission’s contention that poor voters will be denied access to 

campaigning ignores the uncontested facts that 91.2% of South Africans 

have access to a smartphone, 82% of households have a television, and 36 

million people listen to radio each week.92 And parties are not limited to 

contactless campaigning – they remain free to knock on doors, to publish 

posters and pamphlets, and to drive down the road with banners and a 

bullhorn. In the midst of a pandemic, parties must all innovate to reach 

voters, not complain that they can’t campaign as they always have. 

107.6. There is no guarantee that there will be lower restrictions on gatherings in 

February, or March, or April 2022. Even if more people are vaccinated, 

limits on gatherings may still be in place, and may still be justifiable. As an 
 

92 DA FA para 141. 
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early-2022 election is likely to be in the midst of our fourth wave, there 

may be even stricter restrictions. 

108. The bottom line is that nobody knows how the restrictions will play out. There is 

no expert evidence before this Court on the issue. Ultimately, it will privilege 

those parties who adapt best. That is not unfair. If it is, it is justifiable under s 

36(1). 

109. Second, the Commission – for the first time in its written submissions – raises the 

spectre of non-compliance.93 But it has all the tools to ensure compliance. It can 

set limits on gatherings in the Electoral Code.94 If it believes stricter limits are 

necessary to ensure safety, it can impose them. It can then approach the Electoral 

Court to enforce those restrictions.95 The Electoral Court can deny parties and 

candidates votes, disqualify them from standing in an election, or cancel a party’s 

registration.96 These are above and beyond the existing limitations in the DMA 

Regulations, and the threat of criminal sanction.  

110. The Commission never explains why these mechanisms – which apparently are 

adequate to enforce the myriad of other speech-based restrictions in the Electoral 

Code – cannot reliably enforce limits on campaign gatherings. There is no reason 

to think that they are ineffective. 

111. In sum, restricting the size of gatherings will change the way parties campaign, 

 
93 Commission’s Written Submissions para 103. 
94 Municipal Electoral Act s s 88. 
95 Municipal Electoral Act s 77(1). 
96 Municipal Electoral Act s 78(2)(g)-(i). 
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but it will not render the elections unfree or unfair. Even if they do, the limit on 

the right will be justifiable. These restrictions cannot justify unconstitutional 

postponement. 

 

VOTING WILL BE POSSIBLE 

112. As explained above, expert opinion and comparative experience shows that voting 

can be done safely. But the Commission, looking for obstacles under every ballot 

box, claims that voters, and particularly vulnerable voters, might not come to the 

polls because of the risk of infection.97 

113. Neither comparative experience nor South African experience supports this 

concern. Some elections overseas during the pandemic have had increased 

turnout, while other have had decreased turnout.98 By-elections held during the 

pandemic had less than 5% reduced turnout.99 

114. But even if some voters choose not to vote, that does not render the elections 

unfree or unfair. The Commission can make voting safe. And it can allow special 

votes for those who require them because they are particularly vulnerable. That is 

enough to ensure that the elections are free and fair. 

 

 
97 Commission’s Written Submissions para 119.2. 
98 DA FA para 154. 
99 DA FA para 153. 
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IV CONCLUSION 

115. The Commission seeks to put this Court in an impossible position – suspend the 

Constitution or take responsibility for sickness and death. But the Commission’s 

supposed “unprecedented dilemma”,100 is a mirage.  

116. This Court couldn’t fix the problem even if there was one. It cannot grant the 

relief the Commission seeks. The Constitution and the statute provide a solution if 

there is no election. Any consequences that may flow are the result of choices 

taken by elected representatives, and the Commission itself. 

117. Luckily, the Court does not need to worry about consequences. Even if the Court 

could act, there is no need for the revolutionary remedy it seeks. An election on 

27 October 2021 can be safe, free and fair. The Commission doesn’t need a 

postponement to fulfil all its constitutional obligations. It just needs to get on with 

the messy, difficult business of holding an election as best it can.  
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100 Commission’s Written Submissions para 1 
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