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INTRODUCTION AND OVERVIEW 

1 This application asks the impossible of this Court. 

2 Section 19(2) of the Bill of Rights guarantees that “[e]very citizen has the right 

to free, fair and regular elections for any legislative body established in terms 

of the Constitution.”  Sections 159(1) and (2) require that “[t]he term of a 

Municipal Council may be no more than five years. . .” and that “when its 

term expires, an election must be held within 90 days of the date that . . . its 

term expired.” 

3 The constitutional requirement for regular local government elections is not 

merely for the predictable rhythm of political life or the convenience of the poll 

organisers.  It creates and enforces an essential accountability mechanism by 

which the electorate replaces their elected representatives.  As the Preamble to 

the Constitution makes clear, a vote exercised by all eligible South Africans is 

the foundation of our democracy, ensures that South Africa “belongs to all who 

live in it” and demands that government must be based on “the will of the 

people”.  Section 1(d) enshrines as a foundational value “[u]niversal adult 

suffrage, a national common voters roll, regular elections and a multi-party 

system of democratic government, to ensure accountability, responsiveness 

and openness”.   

4 The struggle against the racist disenfranchisement of the majority of South 

Africans produced the unqualified guarantees of democratic participation in 

regular elections set out in the Constitution.  Postponement of the sacred rite of 

elections -- for any reason at all -- is not provided for in the Constitution.  Plans 
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-- even novel and costly plans -- must be made to ensure that the polls open on 

time.     

5 As the Electoral Commission of South Africa (“the Commission”) concedes1, 

only a super-majority of 75% in Parliament can effect an amendment of these 

obligations to permit local government elections after October 2021.   

6 This application seeks pre-emptive permission to violate the Constitution.  

What vindicates the Constitution is to require the Commission to fulfil its 

obligations and ensure a local government poll is held in October 2021.  The 

Commission’s start to its preparation for the October poll, accepted by Justice 

Moseneke in his report2, should now accelerate to deliver an election.   

6.1 The Commission asks this Court to decide “a highly contested political 

issue”3 when what is asked of this Court is impermissible as a matter of 

law.  Politics does not enter the question.  The Court cannot grant the 

relief sought in law and that is the end of the application.     

6.2 The Commission pleads with this Court to give it “guidance” 4, but it asks 

far more than that in this application.  It seeks absolution from its 

obligations in a manner that places all other constitutional obligations at 

risk of being ignored as well. 

6.3 To return to this Court over and over again, under the guise of reporting 

under an exercise of its supervisory jurisdiction, risks embroiling this 

Court in an ongoing overreach into Parliament’s terrain and party 

 
1  Commission’s Replying Affidavit (“RA”), p696, para 85.1. 
2  Commission’s RA, p 680 paras 62 – 65. 
3  Commission’s RA, p 660, para 14. 
4  Commission’s RA, p 662, para 15; p 668, para 31. 
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politics.  It also ignores the facts on which there is scientific unanimity: 

COVID-19 will be with us for many years to come.  Herd immunity is 

only likely in the distant future, if ever.  Variations of the virus are likely 

to develop with time and opportunity.  A fourth wave is likely at around 

the time now mooted for the election.  Fifth and sixth waves will follow 

within months.  Perhaps the Commission will then return to seek a further 

postponement into later in 2022?  The uncertainties about the conditions 

that will prevail at election time multiply the longer that the Commission 

delays in running the election. As a result, there is a real possibility of the 

Commission returning to this Court to report that even further 

postponement is necessary for the same reasons advanced today.  

6.4 This application risks too much future uncertainty, and does not resolve 

the practical challenges that will persist in 2022 in a constitutionally 

compliant manner.  The situation we face is not one of impossibility – it 

is one of great difficulty that can be overcome with diligence and 

planning. 

6.5 The Commission acknowledges the uncertainty of the future and the 

unpredictable nature of the trajectory of the pandemic and success of the 

vaccination drive.5  But it is surely possible to predict conditions in 

October with greater certainty than those that will arise in February. 

7 The Council for the Advancement of the South African Constitution 

(“CASAC”) is a non-profit organisation that is constituted of a group of people 

who seek to advance the South African Constitution as a platform for 

democratic politics and the transformation of society.  As an organisation, 

CASAC believes in the advancement of a society whose values are based on 

 
5  Commission’s Heads of Argument p 30 paras 116-117 
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the core principles of the Constitution, namely the promotion of socio-

economic rights, judicial independence, the rule of law, public accountability 

and open governance.  CASAC has been granted leave to be admitted as an 

amicus curiae in the main application brought by the Commission.6  

8 CASAC seeks to participate here to sound a grave warning about the relief 

sought by the Commission.   

8.1 The constitutional amendment that is the effect of the relief sought by the 

applicant is untenable in that this Court does not have the jurisdiction to 

amend the Constitution in the manner requested by the Commission. 

8.2 The Commission’s reliance on the doctrine of impossibility as a reason 

not to hold municipal elections in October 2021 is incompetent.  

8.3 Were the application to succeed, a dangerous precedent will have been 

set that will enable deliberate neglect of other constitutional obligations.  

THE COMMISSION SEEKS AN IMPERMISSIBLE AMENDMENT 

9 The Commission seeks a declarator that it may hold the forthcoming local 

government elections beyond the 90-day period required by section 159(2) of 

the Constitution, as well as an order directing the Commission to hold said 

elections after 1 November 2021 but before 28 February 2022.  Alternatively, 

it seeks a suspension of an order declaring the failure to hold the election to be 

unconstitutional until such time as the election is held.  On either formulation 

of relief sought here, the local government elections will not occur when they 

are required to occur by the Constitution. 

 
6  Order dated 16 August 2021 
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10 The Commission submits that this Court should introduce an exception to its 

section 159(2) obligation by finding that it is objectively impossible to hold 

constitutionally compliant local government elections in October 2021 because 

of the COVID-19 pandemic and the restrictions imposed as a result.  The relief 

sought by the Commission, however framed, amounts to an amendment by this 

Court of section 159(2) to evade that section’s obligation that an election must 

be held in October 2021 through a claim of impossibility. 

11 This is not permitted in terms of the Constitution, nor is it desirable.  

12 It is not permitted because the power to amend the Constitution is not vested 

within this Court but it is vested exclusively within Parliament in terms of 

section 74 of the Constitution.  For section 159(2) to be amended, a proper 

process needs to be followed as required by section 74(1) of the Constitution.  

The appropriate Bill relating to the proposed constitutional amendment first 

needs to be passed and Parliament has to adopt the proposed Bill by 75% 

majority before the amendment can be effected.  

13 The Commission itself recognises that a 75% majority is required in order to 

amend section 159(2) of the Constitution.7  Despite this acknowledgment, the 

Commission maintains that this Court must determine the issue and grant the 

relief sought because “the Commission did not consider that it was appropriate 

or desirable for it to approach the National Assembly seeking a constitutional 

amendment”8 and that “the prospects of achieving the required 300 votes from 

the National Assembly for a constitutional amendment seemed most unlikely”.9  

 
7  Commission’s RA, p696, para 85.1. 
8  Commission’s RA, p697, para 86. 
9  Commission’s RA, p696, para 85.3. 
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14 The Commission is thus aware that it would be impossible for it to have section 

159(2) amended as required by section 74(1) of the Constitution.  Having 

acknowledged this, the Commission approaches this Court asking it to assume 

Parliament’s responsibility to amend 159(2) -- despite the requirements of 

section 74 of the Constitution.  It is astonishing that the Commission would 

approach this Court seeking such an order.  This Court simply does not have 

the power to effect such an amendment to the Constitution as only Parliament 

is vested with this power, which can be exercised only in the permissible 

manner. 

15 The Commission contends that it should not have approached Parliament for 

assistance as a Chapter 9 institution because this would be “inappropriate” 

because “its function is to give effect to and act within the confines of the 

Constitution – not to propose that the Constitution be amended”.10 What is 

more inappropriate and undesirable is to ask this Court to perform a task it 

cannot, while being aware of the appropriate and lawful process to follow, and 

with dangerous consequences for future compliance with constitutional 

obligations in difficult circumstances.   

16 Section 19(2) of the Constitution guarantees every citizen the right to take part 

in free and fair regular actions, while section 19(3)(a) affords every adult 

citizen with the right to vote in regular elections.  In order to give effect to these 

rights, the Commission is enjoined with a constitutional obligation to hold 

elections as required by section 190 of the Constitution.   

17 Section 159(2) requires the Commission to hold municipal elections every 5 

years and not later than 90-days after the expiry of the term of the Municipal 

Council.  The obligation on the Commission to hold municipal elections in this 

instance is absolute.  There is no mechanism in place that can alter it -- except 

 
10  Commission’s RA, p 696, para 84 
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by Parliamentary amendment as required by section 74(1) of the Constitution.  

The Constitutional Court cannot effect such an amendment, it can only be done 

by Parliament. 

18 A close reading of the Commission’s application reveals that the Commission 

is indeed alive to this fact in the light of the examples that it gives — relating 

to other countries that have postponed elections as a result of the COVID-19 

pandemic.  The Commission gives examples of postponement of elections in 

France and England as a result of the COVID-19 pandemic.  In both examples, 

the Commission states that the parliaments in both countries had to pass new 

legislation permitting the postponement of the elections.11   

19 The Commission also provides examples of the postponement of elections in 

various African countries as a result of the COVID-19 pandemic.12  In the 

examples given, the decision to postpone elections was made by executive 

bodies or parliaments.  In certain instances, and depending on the type of 

elections, such as sub-national by-elections, the decision to postpone those 

elections was made by electoral bodies.13 

20 In none of the examples that the Commission gives were major elections 

postponed by the courts.  The elections — in the leading democratic countries 

that the Commission relies for examples — were postponed by an act of 

parliament.  The same should apply in the present application as a result of the 

provisions of section 74(1) of the Constitution. 

 
11  Commission’s Founding Affidavit (“FA”), p92, paras 201.5 and 202.1. 
12  Commission’s FA, p91, para 197.  
13  African Court on Human and Peoples’ Rights, Advisory Opinion on request no. 001/2020 (16 

July 2021) at para 88.  Advisory opinion is accessible from 
https://www.justiceinitiative.org/uploads/c6193bfe-f381-46cd-bb5e-cf748fca23d9/16012021-
advisory-opinion-request-english.pdf  
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21 Additionally, the relief sought by the Commission would result in an extension 

of the current municipal councils well beyond the required period of 90 days 

after the expiry of the five-year term of the municipal councils.  The extension 

would result in municipal officials being in office beyond their constitutionally 

mandated period.  The Commission accepts that this would be 

“undemocratic”14, but achieves precisely the same outcome with this 

application. 

22 Not only does such an extension go against the provisions of section 159 of the 

Constitution, it also goes against the finding of this Court in Mhlope15 where 

this Court held that our Constitution limits the terms of municipal councils to 

no more than five years and does not provide for any extension of this term.16 

23 We respectfully submit that such an extension, without the required 

Parliamentary amendment in terms of section 74(1), would be unlawful and 

would set an undesirable precedent in that it would constitute irreparable harm 

to our constitutional democracy and to the rule of law.17 

24 Accordingly, the Commission’s application is untenable and should be 

dismissed on this basis alone. 

THE DOCTRINE OF IMPOSSIBILITY IS A NARROW DOCTRINE 

25 The Commission insists that it is objectively impossible for it to hold an 

election that is constitutionally compliant given the COVID-19 pandemic and 

 
14  Commission’s RA, p 84, para 696. 
15  Electoral Commission v Mhlope and Others 2016 (5) SA 1 (CC). 
16  Mhlope at para 127.  
17  See Premier for the Province of Gauteng and Others v Democratic Alliance and Others [2021] 1 

All SA 60 (SCA) at para 21. 
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the regulations passed as a result.18  In the light of this, the Commission invites 

this Court to develop our constitutional law to apply the doctrine of 

supervening impossibility to constitutional requirements. 19 

26 First, the argument that this Court is merely being invited to develop the law 

by grafting onto a constitutional obligation the doctrine of impossibility to 

extinguish that obligation is unsustainable.  

26.1 Sections 39(2) and 173 of the Constitution are designed to render the 

common law congruent with the normative framework of the 

Constitution.  There is no basis to claim that the reverse is possible.  

26.2 Here, the Court is not asked to renovate the common law to ensure its 

congruence with the Constitution.  It is being asked to utilise a narrow 

doctrine to extinguish a constitutional obligation.   

26.3 Section 2 of the Constitution could not be clearer that the Constitution is 

supreme – and superior to the common law.  It cannot be amended by a 

common law doctrine. 

27 Compounding the error of the Commission’s approach in the absence of a 

lawful mechanism to ask this Court to amend the Constitution, is the fact that 

the effect of utilising the doctrine of impossibility here is to subvert the 

Constitution, not promote its obligations.  The Commission asks this Court to 

permit backsliding out of constitutional obligations on the strength of a claim 

of (self-created) impossibility.   

 
18  Commission’s FA, p71, para 143. 
19  Commission’s FA, p71, para 253. 
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27.1 There is good reason to resist this based on principle and to avoid 

disastrous precedent.    

27.2 The Constitution is sacrosanct and guarantees the electoral framework of 

the country to ensure accountability. If it is changed, as the Commission 

invites this Court to do, this Court would undermine the very solemn pact 

in an unlawful manner.  

27.3 As pragmatic (or cynical) as the application appears to be, the warning 

CASAC sounds is that if this Court were to grant it today to the 

Commission, tomorrow the impossibility doctrine will be invoked to alter 

another provision of the Constitution to avoid another difficult obligation 

that it imposes on another organ of state. 

27.4 Not only would this subvert the Constitution in effect, it also would result 

in this Court violating the carefully crafted separation of powers 

contained in the Constitution because this Court would usurp and 

perform the role of Parliament to effect impermissible constitutional 

changes that weaken the provisions of the Constitution.  

28 This Court cannot do what the Commission asks it to do.  It also should not try 

to do what the Commission asks it to do because there is no principled basis to 

limit this precedent to the circumstances of this case.  Tampering with the 

obligations imposed by section 159 on the Commission will invite other state 

litigants to approach this Court to avoid their obligations in turn. 

29 Rather, the Court should uphold the Constitution and refuse the Commission’s 

application.  Local government elections will then be held in October 2021 and 

the Commission will be left with no choice but to perform its duties and 

functions as capably as it is able to.   
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The requirements of the doctrine of supervening impossibility 

30 Claiming impossibility, as opposed to meeting the requirements of the doctrine 

of impossibility, is an insufficient foundation for the intrusive relief sought 

here, namely the extinction of the obligation to hold an election within the 

constitutional timeframes.  Incantation that something is impossible is not the 

same as meeting the exacting requirements of proving it to be so.   

31 The doctrine of supervening impossibility is primarily a contractual doctrine 

that a party to a contract can rely on to extinguish its obligation in a contract as 

a result of unforeseeable events such as vis major or casus fortuitous.  It has 

been applied by our courts to contractual and statutory obligations from as far 

back as 1919.   

32 In Peters Flemman20, the Appellate Division (“the AD”), as it then was, laid 

down the principle that a contract is discharged if it has become impossible to 

perform after it has been entered into.  

33 In MacDuff21, the AD developed the principle further when it held that: 

“It is a general rule of our law that by the extinction of a thing which 
is the subject matter of an obligation, the obligation itself is 
extinguished. If, however, the thing was destroyed through the default 
of one of the parties, that person would not he discharged”.22 

34 In Snow Crystal23, the Supreme Court of Appeal (“the SCA”) provided the 

following requirements for the impossibility of performance: 

 
20  Peters Flamman & Co v Kokstad Municipality 1919 AD 427. 
21  MacDuff & Co Ltd v Johannesburg Consolidated Investement Co Ltd 1924 AD 573. 
22  MacDuff at 601. 
23  Transnet Ltd t/a National Ports Authority v Owner of MV Snow Crystal 2008 (4) SA 111 (SCA).  
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“As a general rule impossibility of performance brought about by vis 
major or casus fortuitus will excuse performance of a contract. But it 
will not always do so. In each case it is necessary to 'look to the nature 
of the contract, the relation of the parties, the circumstances of the 
case, and the nature of the impossibility invoked by the defendant, to 
see whether the general rule ought, in the particular circumstances of 
the case, to be applied'. The rule will not avail a defendant if the 
impossibility is self-created; nor will it avail the defendant if the 
impossibility is due to his or her fault.”24(Emphasis added) 

35 In determining whether the relief sought by the Commission is even worth 

consideration, let alone to determine that it is competent in this regard, it would 

need to be examined against the requirements laid down by the SCA in Snow 

Crystal. 

The nature of the contract 

36 The nature of the contract in this present application is the constitutional right 

possessed by residents of the relevant municipality to vote for a new municipal 

council in terms of section 159(2) of the Constitution.  The right to elect a 

municipal council is a constitutional right, which requires adult residents of a 

municipality to elect a new municipal council not later than 90 days after the 

expiry of the five-year term of the municipal council. 

37 This is a constitutional agreement between the residents of the relevant 

municipality and the Commission that is required to deliver free and fair 

municipal elections every five years in terms of section 159(2) of the 

Constitution.  This is a constitutional right that is absolute and can only be 

 
24  Snow Crystal at para 28 cited with approval in King Sabata Dalindyebo Municipality v Landmark 

Mthatha (Pty) Ltd and Another [2013] 3 All SA 251 (SCA) at para 24.  See also South African 
Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) at paras 23 – 25 and Hersman v 
Shapiro & Co 1926 TPD 367 at 373. 



13 
 

 

amended by 75% majority of Parliament as required by section 74(1) of the 

Constitution. 

38 It is not a mere contract, it is the essence of our democracy. 

The relation of the parties 

39 The relation of the parties in this instance is the relation that the Commission 

has with the electorate and the nation at large in terms of which it has a 

constitutional obligation to give effect to their constitutional rights by ensuring 

that it effectively manages municipal elections every five years as required by 

the Constitution. 

The circumstances of the case 

40 The circumstances that have led the Commission to invoke the doctrine of 

supervening impossibility in this instance are the effect of the COVID-19 

pandemic on its ability to manage and deliver free and fair elections. 

41 In deciding between recommending that elections proceed in October 2021 as 

planned or be deferred to February or March 2022, the Report by Justice 

Moseneke (“the Report”) considered the opinions of Professors Salim Abdool 

Karim (“Prof Karim”) and Shabir Madhi (“Prof Madhi”). 

42 Both professors agreed that October 2021 would be a period of “relative calm” 

in the pandemic.  Prof Karim’s opinion was that it would be preferable to have 

the elections in October 2021 as opposed to March 2022 because there would 
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likely be new variants of the virus in March 2022,25 which would roll back the 

protection achieved by the vaccination drive.  Prof Madhi also expressed the 

opinion that there would be a resurgence of the virus in December 2021 and 

onwards.26 

43 Prof Karim’s projection is that October 2021 would be a period of low 

transmission of the virus.27  During October 2020, the country was in alert level 

1 of the national lockdown.  The Commission successfully conducted by-

elections during lockdown alert level 1 and there were no known indications 

that the by-elections turned out to be “super spreader events” of COVID-19 

infections.28 

44 Based on the above and on past indications, it is likely that the country will be 

in similar circumstances during October 2021 and the Commission should be 

able to hold successful elections as it did in October 2020.  It is not impossible 

for the Commission to hold elections in those circumstances. 

45 What would be impossible is for the Commission to hold elections under alert 

level 5.  However, based on the evidence that has been presented in the Report, 

the type of legal impossibility that the Commission seeks to invoke in this 

instance is likely not to be an eventuality during October 2021.  The 

circumstances of this case indicate that the Commission can hold successful 

free and fair elections during October 2021 and it would not be a legal 

impossibility as contended by the Commission. 

 
25  Commission’s FA, annexure DM1, Moseneke Report, p213, para 225. 
26  Commission’s FA, annexure DM1, Moseneke Report, p213, para 224. 
27  Commission’s FA, annexure DM1, Moseneke Report, p209, para 213. 
28  Commission’s FA, annexure DM1, Moseneke Report, p174, para 127. 
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The nature of the impossibility invoked by the Commission 

46 The Commission contends repeatedly that it would be impossible to hold free 

and fair elections in October 202129 because running elections requires the 

Commission to interact with a generous number of people30 and holding the 

elections during 2021 will place the public at risk of contracting the COVID-

19 virus. 31 

47 This contention by the Commission is unsustainable.  Given that the 

Commission has managed to hold successful free and fair elections in October 

2020 under alert level 1 without the elections turning into “super spreader” 

events, there is no objective reason why the same outcome cannot be achieved 

during October 2021.  While it may prove to be substantially difficult to 

organise elections during a pandemic, it is not impossible to do so.  The 

objective facts and past experience demonstrate this.  Accordingly, the nature 

of the impossibility that the Commission seeks to invoke is not supported by 

any of the objective facts on which the Commission seeks to rely.  It is not 

impossible for the Commission to conduct free and fair elections under the 

circumstances, as other countries have done. 

48 The Commission’s application is largely silent on its plans to accommodate the 

COVID-19 pandemic in its work.  It repeatedly lists what is usually required, 

rather than addressing what it will do in these unusual times.  It sets out its 

budgetary constraints for procuring Personal Protective Equipment and the 

costs attached with extending voting beyond one day, but gives this Court no 

 
29  Commission’s FA, p71, para 145. 
30  Commission’s FA, p72, para 149. 
31  Commission’s FA, p76, para 161. 



16 
 

 

reason to find that these challenges will be addressed in the coming months.32  

Indeed, budgetary limitations are the first reason given for the failure to hold a 

registration weekend.   

49 It is as if the Commission seeks to hold a pre-pandemic election in the 

pandemic.  It does not explain how it will organise its budget differently or plan 

to reduce the physical risks posed by the pandemic (whenever the election is 

held).  One would have expected a detailed account of the accommodations 

and modifications that it will make to the various electoral activities to reduce 

the transmission risks – rather than rely so heavily on greater vaccination 

coverage to safeguard the usual in-person canvassing and campaigning 

programme that culminates in a single day election.  A pandemic election may 

look different and cost more, but it is not impossible to conceive and deliver. 

THE COMMISSION HAS NOT MADE OUT A CASE FOR INVOKING 

IMPOSSIBILITY 

Self-created impossibility due the Commission’s own fault 

50 The Commission cannot rely on the doctrine of impossibility because the 

impossibility in this instance has been self created and is due to the 

Commission’s own fault – at least in part.  The Commission has been aware 

for months (if not more than a year) that it may have to conduct municipal 

elections during the COVID-19 pandemic.  Despite this knowledge, the 

Commission did not do enough to be confident in its ability to successfully 

conduct elections during October 2021. 

 
32  Commission’s RA, p 676, paras 54.1-55 
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51 Instead, the Commission started to make plans only from about April 2021 

onwards and waited for Justice Moseneke’s report before acting decisively.33  

This was terribly late given the circumstances.  The Commission seems to have 

adopted normal preparatory methods during an abnormal time.   

52 Any impossibility in this instance has been self-created and any fault in this 

instance lies squarely with the Commission.  Under the circumstances, the 

Commission cannot successfully invoke impossibility. 

No basis to import the doctrine into constitutional law 

53 The Commission has done little more than to assert that there should be a 

development of the law.  It has failed to make out a case as to why this is so.  

In Mighty Solutions34 this Court found that, before a court proceeds to develop 

the common law, it must: 

“…(a) determine exactly what the common law position is; (b) then 
consider the underlying reasons for it; and (c) enquire whether the rule 
offends the spirit, purport and object of the Bill of Rights and thus 
requires development.  Furthermore, it must (d) consider precisely how 
the common law could be amended; and (e) take into account the wider 
consequences of the proposed change on that area of law.” 35  

54 The Commission has not made a case that enables this Court to meet the above 

standard.  The Commission has not demonstrated with absolute certainty that 

the common law doctrine of impossibility of performance deviates from the 

 
33  Commission’s RA, p682, para 63.6. 
34  Mighty Solutions t/a Orlando Service Station v Engen Petroleum Ltd and Another 2016 (1) SA 621 

(CC) at para 39. 
35  Mighty Solutions at para 39. 
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spirit, purport and objects of the Bill of Rights, which then places an obligation 

on this Court to develop the law by removing the deviation. 36   

55 Most importantly, the test for applying the doctrine is a stringent one that 

requires considerable analysis of the objective facts and circumstances of the 

case before a party can successfully invoke it.  We respectfully submit that the 

stringent test that has been consistently applied by our courts should remain as 

is and should not be disturbed.  In the appellate cases relied upon by the 

Commission37, this exacting standard was demanded – and is not met here in 

comparison: 

55.1 In Barkhuizen38, this Court addressed the 90-day time bar against a 

claimant in a short-term insurance contract, not a constitutional 

imperative; 

55.2 In Mtokonya39, the issue was whether prescription commenced when a 

creditor had no knowledge that the conduct of the debtor giving rise to 

the debt is wrongful and actionable, not a notoriously well-known 

constitutional requirement;  

 
36  See Mighty Solutions at para 40 quoting with approval Carmichele v Minister of Safety and Security 

and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 938 (CC) at para 33.  See 
also Phumelela Gaming and Leisure Ltd v Gründlingh and Others 2006 (8) BCLR 883 (CC). 

37  Commission’s Heads of Argument p 10 para 38 et seq 
38  Barkhuizen v Napier 2007 (5) SA 323 (CC) 
39  Mtokonya v Minister of Police 2018 (5) SA 22 (CC) 
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55.3 In Hargovan40, a subsequently enacted statute rendered it impossible to 

perform an earlier statutory obligation; 

55.4 In Cassim41, a disbanded and dormant body corporate was unable to 

institute legal proceedings; 

55.5 In Ntshwaquela42, there was no impossibility of performance where a 

mandament van spolie has been granted against parties, solely in a 

prohibitory sense, where the parties were not required to do anything in 

terms of the order; 

55.6 In Monteiro43, the court could not order a party to restore possession of 

goods of which it was not in possession; 

55.7 In Montsisi44, procedural requirements of notice prior to instituting legal 

proceedings were excused because the plaintiff was in detention at the 

relevant time; and 

55.8 In Pizani45, a statutory expiry period to institute legal proceedings was 

inapplicable when a plaintiff was unaware of a cause of action. 

 
40  Rex v Hargovan 1948 (1) SA 764 (A) 
41  Cassim & another v Voyager Property Management 2011 (6) SA 544 (SCA) 
42  Administrator, Cape v Ntshwaquela 1990 (1) SA 705 (A) 
43  Monteiro v Diedricks 2021 (3) SA 482 (SCA) 
44  Montsisi v Minister van Polisie 1984 (1) SA 619 (A) 
45  Pizani v Minister of Defence 1987 (4) SA 592 (A) 
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56 Developing the law so that the doctrine of impossibility can be applicable to 

constitutional law would set an undesirable precedent as it would lead to parties 

that have a constitutional obligation invoking the doctrine to avoid their 

constitutional obligations.  It would make it regrettably easy for the state and 

organs of state to escape their constitutional obligations by simply arguing that 

it was impossible for them to achieve these obligations. 

CONCLUSION 

57 Nothing in the Commission’s application demonstrates that the law needs to be 

developed in a manner that would extinguish constitutional obligations too 

readily and easily.  Compliance may be onerous, but is necessary.  It may be 

difficult, but is unavoidable.  It may be costly, but is invaluable. 

58 For all the above reasons, we submit that incorporating the common law 

doctrine of impossibility into our constitutional law is what is impossible about 

this application.   

59 In the light of this, the Commission’s application should be dismissed. 

 

 

MICHELLE LE ROUX SC 

MUSATONDWA MUSANDIWA 

Counsel for CASAC 
Sandton, Chambers 

17 August 2021 
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