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I. INTRODUCTION  

 

1. This application is extraordinary and unprecedented. This Court is being asked to suspend 

and effectively amend the text of a peremptory1 provision of the Constitution – section 

159 – because a Chapter 9 institution, the Electoral Commission, has failed to fulfil the 

obligations entrusted to it by the Constitution and legislation.2  

 
2. The Commission acknowledges3  that the urgent relief sought by way of direct access is far 

reaching.  The Commission’s justification for seeking it, is effectively, that the coronavirus 

pandemic has created an impossibility4 that requires a departure from the Constitution’s 

founding commitment to regular local government elections (“LGE”).5  

 
3. But there is no real impossibility. Instead, there are only the failures of the Commission, 

masked as an impossibility.  

 
4. At the heart of this application lies an important question for South Africa’s democratic 

project: in what circumstances  – if any – may a LGE be postponed, and who decides when 

a LGE is postponed?  

 

 
1 Section 159 of the Constitution is not couched in open-ended language that admits of more than one interpretation.  
This Court has previously recognized that certain provisions of the Constitution are “peremptory” because “they admit 
of no ambiguity” see Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) at [200] and [204].  
2 Sections 190 and 191 of the Constitution deals with the powers and functions of the Electoral Commission. Section 
190(1) entrusts the Commission to “manage elections of national, provincial, and municipal legislative bodies in accordance with 
national legislation”. Chapter 2 of the Electoral Act 51 of 1996 deals with the powers, duties and functions of the 
Electoral Commission.  
3 Commission’s RA 666:27. Commission’s written submissions para 1.  
4 Commission’s RA 665:21.  
5 Section 1(d) of the Constitution proclaims:  

“The Republic of South Africa is one, sovereign, democratic state founded on the values of universal adult suffrage, a national 
common voter’s roll, regular elections, and a multi-party system of democratic government, to ensure accountability, 
responsiveness, and openness. (emphasis added).  
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5. The Commission’s answer to these questions is that this Court may do so on account of 

an “impossibility”.6  The ATM submits that this answer is at odds with the constitutional 

order.  

 
6. The Constitution is not silent on whether a LGE may be postponed; when a LGE may be 

postponed; and who may postpone a LGE.  On the contrary, the Constitution provides 

the complete answer to these questions, even in so-called “impossible circumstances”.  

 
7. ATM’s submissions deal with the following: 

 
7.1. PART II explains when an election may be postponed with reference to the history of 

section 159 and the scheme of the Constitution, as well as the constitutionally 

mandated structure of South Africa’s constitutional order.  

7.2. PART III deals with who may postpone a LGE, and why this Court is foreclosed from 

doing so in this application by the Constitution. 

7.3.  PART IV explains why this Court should not, in any event,  grant the relief sought by 

the Commission on the particular facts of this application, even if the Court rejects 

ATM’s submissions regarding when a LGE may be postponed, and who may postpone 

a LGE; and,  

7.4.  PART V concludes with the order to be made.  

 
8. Before turning to each of the above chapters, it bears mention that the Commission, in its 

replying affidavit and heads of argument, fail to address three important issues raised by 

ATM in its application to intervene:   

 
8.1. First, the effect of Parliament’s 1998 amendment to section 159 of the 

Constitution7; 

 
6 Commissions FA 112: 248- 250.  
7 ATM’s affidavit paras 20 – 30.  
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8.2. Second, the holistic reading of the Constitution as set out by ATM in its application 

to intervene, and in particular, reliance on section 37 of the Constitution dealing 

with states of emergency8; and,  

8.3. Third, the evidence of Prof Madhi regarding population immunity, and the fact 

that the Commission’s own evidence of international experience demonstrates that 

it is the legislatures of those countries, and not the Courts, that have taken the 

decision to postpone elections.9 

II. WHEN MAY AN ELECTION BE POSTPONED: READING SECTION 159 

THROUGH ITS HISTORY, THE SCHEME OF THE CONSTITUTION AND 

THE STRUCTURE OF GOVERNMENT.  

 
9. There are two possible answers regarding when an election may be postponed: 

 
9.1. The first answer is provided by the Commission. It contends that this Court may 

postpone an election where it is not possible to have free and fair elections because 

of some exceptional or unprecedented circumstances.10  

9.2. ATM provides the second answer. On a proper reading of the Constitution, a LGE 

may only be postponed in two circumstances, both of which cater for an 

“impossibility”. Outside of these two circumstances, an election may not be 

postponed, unless there is a constitutional amendment recognising a “third 

instance”.  

 
10. The two instances recognised by the Constitution for a postponement of a LGE are:  

 

 
8 ATM’s affidavit paras 28 – 29.  
9 ATM’s affidavit paras 72 – 74.  
10 Commission’s founding affidavit 112 – 113: 248 – 250.  
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10.1. First, when an election cannot occur in a free and fair manner at a particular voting 

station11 or on a particular day,12 as proclaimed by the COGTA Minister. Here the 

LGE may be postponed, but it may only be postponed to a date falling within the 

90 days of the expiry of a municipal council’s term.13 

10.2. Second, when a state of emergency is declared in terms of section 37 of the 

Constitution, and the operation of certain constitutional provisions are suspended 

in order to overcome the state of emergency and protect the life of the nation.14  

 
11. Section 159 of the Constitution was  amended by a supermajority in Parliament in 199815 

because the two earlier versions of the section, as contained in the Interim Constitution,16 

and the unamended version of section 159 adopted by the Constitutional Assembly in 

1996, were rigid.  

 
11.1. Section 179 of the Interim Constitution provided that local government elections 

must be democratic and must take place in terms of applicable law, and at intervals 

of not less than three and not more than five years.  

11.2. The unamended version of section 159 of the Constitution, 1996  provided that a 

municipal council’s term may not be longer than four years. It did not contain a 

buffer period of three months within which an election may take place.  

 
 

11 In terms of section 9(1) of the Municipal Electoral Act 27 of 2000, the Commission may postpone an election at a 
particular voting station if it is of the view that the election will not be free and fair.  
12 In terms of section 8(1) of the Municipal Electoral Act 27 of 2000, the COGTA Minister may postpone an election, 
on request by the Commission, if an election cannot be free and fair on a particular day, provided that the election is 
postponed to a date falling within the 90 days. 
13 The 5 year term of all municipal councils will expire on 3 August 2021. This means that LGE must take place on or 
before 1 November 2021. See Commission’s FA 27: 35.1.  
14 States of emergency, by their nature, require a deviation from the existing constitutional order in order to overcome 
some threat to the life of the nation, and restore the constitutional order. See D Dyzenhaus ‘States of Emergency’ in 
Rosenfeld and Sajo The Oxford Handbook of Comparative Constitutional Law 2012 at 442. In Executive Council, Western Cape 
Legislature v President of RSA 1995 (4) SA 877, Chaskalson P remarked at [62]: “Section 34 of the Constitution makes provision 
for the declaration of states of emergency in which provisions of the Constitution can be suspended”.  
15 Second Amendment Act (GG 7 October 1998 No 19321) 
16 Section 179(1) of the Constitution of the Republic of South Africa 200 of 1993 stated: “A local government shall be 
elected democratically, and such election shall take place in terms of applicable law and at intervals of not less than three and not more than 
five years: Provided that the first local government elections after the commencement of this Constitution shall take place on the same day”.  
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12. The 1998 amendment to section 159 of the Constitution introduced two material changes: 

 
12.1. First, the term of a municipal council was fixed to five years, rather than four 

years; and,  

12.2. Secondly, section 159 (2) was inserted to introduce the 90-day period within 

which an election must be held following the expiry of a municipal council’s term.  

 
13. When the five-year term of a municipal council ends, the council no longer enjoys any 

democratic legitimacy. The peoples’ mandate provided to a council expires. But the council 

continues to operate until such time that a new one is installed, within 90 days after the 

expiry of the five-year term.  

 
14. The 90-day period contemplates two things:  

 
14.1. First, LGE’s do not need to take place before the expiry of the five-year term, with 

a transition period to follow as is often the case in other countries; and,  

14.2. Second, there may be circumstances where a LGE on a particular day, or at a 

particular voting station, cannot be free and fair. Even though the election might 

be “regular”, it would not be free and fair. So, the Constitution expressly envisions 

the possibility of a delay, but such delay may not exceed three months following 

the expiry of a municipal council’s term.  

 
15. The Constitution, therefore, recognises, and indeed resolves, any possible tension that 

might arise between two constitutional values: on the one hand free and fair elections, and 

on the other hand, regular elections. The tension is resolved by incorporating a delay of 

three months in holding an election following the expiry of a municipal council’s term, if 

there are unique circumstances warranting an extension.  
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16. The Constitution regards a delay of more three months as a departure from the founding 

commitment in section 1(d) to regular elections.  

 
17.  But the Constitution goes further. It recognises that there may be instances where a delay 

of three months is inadequate to resolve the tension between, on the one hand, the right 

to free and fair elections, and on the other, the right to regular elections. And so, the 

Constitution contemplates that if there is to be a delay that cannot be resolved by the three-

month period of section 159(2), there must be truly exceptional circumstances, such 

that the constitutional order and life of the nation is threatened, to warrant a departure 

from regular elections by suspending the operation of section 159 of the Constitution.  

 
18. When there is a threat to the life of the nation, a state of emergency must be declared by 

the President in terms of the State of Emergency Act 64 of 199717, and the National 

Assembly may extend the state of national emergency in appropriate circumstances.18 All 

three arms of the State are required to work together in order to overcome the state of 

emergency and restore the constitutional order.19 No arm of the State may seek to usurp 

the functions of another.20 

 
19. In terms of section 37(4) of the Constitution, Parliament may pass any law necessary to 

deal with the state of emergency, provided that such law does not infringe on a non-

derogable right.21 The Courts are empowered by section 37(3)(c) of the Constitution to 

scrutinise the rationality of any law enacted by Parliament during a state of national 

emergency in order to determine whether the law is rational, and whether the suspension 

of a constitutional provision is necessary to overcome the state of emergency.22 

 
17 Section 1 of the State of Emergency Act 64 of 1997.  
18 Section 37(2) of the Constitution.  
19 Esau and Others v COGTA Minister and Others 2021 (3)  SA 593 (SCA) at [5 – 6]. 
20 Id.  
21 Section 37(5) of the Constitution.  
22 Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 (CC) at [91 – 95].  
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20. The International Covenant on Civil and Political Rights similarly provides for a departure 

from international law during states of emergency, provided that such departure is in terms 

of an enacted law, and does not infringe on certain fundamental rights, such as the 

prohibition against slavery and the right to life, even during a state of emergency.23 

 
21. All of the above demonstrates that the Constitution provides a complete answer to the 

possible tension between regular elections, and free and fair elections. This Court is 

therefore not required to resolve an impasse between two competing values, because the 

Constitution does so.  

 
22. If the Constitution provides the complete answer, does this Court have the power to grant 

the relief sought by the Commission?  

III. WHO MAY POSTPONE24 AN ELECTION, AND DOES THIS COURT HAVE 

THE POWER TO DO SO?  

 
23. The relief sought by the Commission has serious consequences for the constitutional 

order, and the separation of powers.  

 
24. Not only does the relief sought require this Court to suspend, and effectively amend a 

peremptory provision of the Constitution; it also undermines the carefully calibrated 

solution provided by the drafters of the Constitution to the possible tensions between the 

right to regular elections, and the right to free and fair elections. 

 
25. This Court may not interpret section 159 of the Constitution to mean anything other than 

what it says.25 Section 159 of the Constitution is a clear rule. It is not an open-ended 

 
23 Article 4 of the International Covenant on Civil and Political Rights (23 March 1976) 
24 The term “postpone” is used to mean a LGE outside of the prescribed period for a LGE, as contemplated in 
section 159 of the Constitution.  
25 As this Court held in S v Zuma and Others 1995 (2) SA 642 (CC) at [18] to do so “is not interpretation but divination”.  
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standard or principle capable of generous interpretation. There is no penumbral 

uncertainty or grey area to section 159 of the Constitution.  

 
26. This is not a case where there is a legitimate concern about the open texture of language 

because there are no constitutional blind-spots to section 159.  

 
27. The Constitution also provides a complete answer to who may postpone a LGE:  

 
27.1. The Commission may postpone a LGE at a particular voting station provided it 

falls within the 90 day period, and the COGTA Minister may postpone the LGE 

within the 90 days if the election will not be free and fair;  

27.2. Parliament may postpone a LGE beyond the 90 days, by way of legislation, where 

there is a state of  emergency.  

 
28. Beyond these two scenarios, a constitutional amendment is required for a LGE to be 

postponed. And by recognising this fact, this Court honours the intention of the drafters 

of the Constitution, and the separation of powers demanded by the constitutional order.   

 
A. THE DRAFTERS’ INTENTION  

 
29. The intention of the drafters of the Constitution is clear. In their wisdom they have devised 

a constitutionally appropriate solution to exceptional situations in which the right to free 

and fair elections conflicts with the right to regular elections. This Court has an obligation  

to honour the choices made by the drafters. The meaning and operation of section 159 of 

the Constitution does not change because of a perceived “impossibility” by the 

Commission.  
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30. As the Cameron J remarked in Fourie “judges are entitled to put faith in the sound choices the 

founding negotiators made on behalf of all South Africans writing the Constitution”.26 And indeed, as 

Jafta J held in President of South Africa v DA,27 “without changes in its language, there can be no 

basis for giving it [a rule] a new meaning now. It bears the same meaning regardless…”.28 

 
31. Section 159  must be understood in the same manner as it was understood when 

Parliament, by a supermajority, elected to replace its inflexible predecessor.  

 
B.  SEPARATION OF POWERS  

 
32. A finding by this Court that it does not have the power to grant the orders sought by the 

Commission honours the separation of powers because it recognises that such orders 

would require an amendment to the text of the Constitution, and that this Court does not 

have the power to suspend the operation of, let alone amend, a provision in the 

Constitution.   

 
33. In doing so, this Court respects the equal branches of the State, and recognises that 

Parliament has a distinctive role to play, which this Court cannot usurp, particularly 

through interpretation. Both the minority and majority judgments of this Court in My Vote 

Count I,29 recognise the importance of institutional respect.  

 
34. Cameron J (for the minority) explained the notion of institutional respect in the following 

terms:  

 
“The Constitution’s delegation of tasks to the legislature must be respected, and comity between 

the arms of government requires respect for a cooperative partnership between the various 

 
26 Fourie v Minister of Home Affairs 2005 (3) SA 429 (SCA) at [140].  
27 President of RSA v DA 2020 (1) SA 428 (CC).  
28 President of RSA v DA at [85].  
29 My Vote Counts NPC v Speaker of the National Assembly and Others 2016 (1) SA 132 (CC) (“MVC I”). The majority 
judgment deals with the separation of powers considerations at paragraphs [150 – 159].  
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institutions and arms tasked with fulfilling constitutional rights. As this Court has said, the 

courts and the legislature act in partnership to give life to constitutional rights”.30 

“Because the courts act in partnership with Parliament in fulfilling the Bill of Rights, comity 

between the arms of government requires, if the relationship is to be successful, a measure of respect 

for what the other partner is trying to achieve”31 

 
35. Institutional respect for Parliament is particularly important in this matter and on the facts 

of this case.  

 
36. As a general matter, institutional respect is always important when a question of amending 

the Constitution arises.  But it is also important where the correct institutional body tasked 

with holding the Commission accountable, has not been able to do so, and is not a party 

to these proceedings.  

 
37. Regrettably, Parliament has not been joined by the Commission as a party to this urgent 

application for direct access. The Constitution expressly provides that the Commission is 

accountable to the National Assembly.32 Yet, the National Assembly has not considered 

or debated whether it is possible to have a free and fair LGE in light of the challenges 

posed by the pandemic; nor, has the National Assembly considered, deliberated over, and 

debated the Moseneke Report.33  

 
38. The one arm of the State capable of providing a solution to the problem before the Court 

has not featured at all both in this application, and in the debate generally about whether 

the election should be postponed on account of the pandemic.34 

 

 
30 MVC I at [62].  
31 MVC I at [71].  
32 Section 181(5) of the Constitution.  
33 ATM’s affidavit paras 37 – 40. 
34 ATM’s affidavit para 42 – 44.  
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39. Section 14(4) of the Electoral Commission Act 51 of 1996 recognises that the Commission 

may prepare and publish a report on the possibility of holding free and fair elections.  It 

does so as part of its accountability to Parliament as is clear from the heading of Chapter 

3 of the Electoral Commission Act.  

 
40. But it is this Court that is requested to consider the contents of the Report instead of the 

National Assembly. This is unfortunate.  

 
41. Parliament’s absence undermines the role envisioned by the Constitution for the National 

Assembly, as a forum of deliberation where representatives of society come together to 

settle differences through deliberation,35 that can stand in the name of all South Africans.36 

 
42. By debating the Moseneke Report, and deliberating over the impact of the pandemic on  

the LGE in October 2021, Parliament could and should have, inter alia:  

 
42.1. considered and debated the steps taken by the Commission since March 2020, to 

ensure that the LGE 2021 takes places in a free and fair manner, and scrutinise 

whether the steps taken by the Commission were sufficient and appropriate.  

42.2. found that the Moseneke Report places insufficient emphasis on certain scientific 

and expert evidence, such as the evidence of Prof Karim that the best time for an 

election would be in October 202137, and the evidence that mandatory Covid-19 

protocols resulted in “no reports of a spike in Covid-19 infections because of elections”.38 

42.3. agree on a range of measures that could be adopted on election day to reduce the 

risk of transmission of the coronavirus; and  

 
35 Doctors for Life above n.1 per Sachs J at [234 – 235]. 
36 This accords with the notion of the legislature as a “forum of principle”. See J Waldron The Dignity of Legislation 
(Cambridge University Press, 1999) at 2.  
37 ATM’s affidavit para 52.  
38 Moseneke Report 180: 135.  
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42.4. agree on methods of campaigning in light of the challenges posed by the pandemic, 

and secure measures to ensure that smaller parties are not affected in campaigning 

effectively. 

 
43. Undoubtably, if Parliament had been able to fulfil the role that the Constitution envisions 

for it, there would be no need for this unprecedented application.  

 
44. The notion of institutional respect requires this Court to acknowledge that there are limits 

to what it can do, so as to give effect “to the comity between the arms of government”.39 The 

Constitution prescribes the forum for resolving the problem before the Court: it is 

Parliament and not this Court.40  

 
45. In the examples cited by the Commission where elections were postponed internationally, 

it was the respective legislatures of those countries that took a decision to postpone the 

election, and not the Courts.41 

 

45.1. The French Parliament enacted the Emergency Response to the Covid-19 

Epidemic Act, 2020 which postponed municipal elections in France;  

45.2. The House of Commons passed the Coronavirus Act, 2020, which postponed 

England’s local government elections; and, 

45.3. Brazil’s legislature passed a constitutional amendment in order to permit 

postponing local government elections.  

 

 
39 MVC I at [71].  
40 The ATM submits that this Court never has the power to postpone an election. But this Court need not decide that 
question in this case because the facts adduced by the Commission does not justify the conclusions it makes and the 
relief it seeks.  
41  Commission’s FA 91 – 92: 201, 202 and 203.  



 14 

46. Notably, the Commission has not been able to provide a single example of an election 

postponed internationally by the Courts, rather than through the interventions of their 

legislatures.42 

 

IV. THE EVIDENCE IN THIS CASE DOES NOT SUPPORT THE RELIEF 

SOUGHT BY THE COMMISSION  

 
47. Even if this Court rejects ATM’s submissions regarding  who may postpone a LGE, it is 

submitted, in any event, that the evidence before the Court does not support postponing 

the LGE.  

 
48. This Court is being asked to postpone the LGE to February 2022, in circumstances where 

there is no guarantee that the challenges posed by the pandemic in October 2021, would 

be any different in February 2022.  

 
49. Indeed, as Prof Karim points out, the pandemic challenges could be worse in February 

2022:  

 
“if you delay by six months, we will be recovering from our fourth wave. So, that’s what these 

three bars tell you.43 If you look at these three bars, the best time is now rather than three 

months from now or six months from now.44  (emphasis added) 

 
50. According to Prof Karim, the only scenario in which a LGE in February 2022 would be 

better than a LGE in October 2021, would be if South Africa does not experience a fourth 

wave of infections:  

 

 
42 ATM’s affidavit para 74.  
43 The three bars referred to by Prof Karim can be found in his presentation at page 502 of the record.  
44 ATM’s affidavit para 53.  
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“Now, it might not be that we will have a fourth wave, in which case, a three month delay or a 

six month delay will be better. But I don’t know that. I don’t know if we’ll have a fourth wave. 

I’m just going on the basis that every time each subsequent wave has been worse than the previous 

one. All my ideas that we’ll do better as we go along has not panned out”.45 

 
51. Yet, Prof Karim recognises that it would be irresponsible to rule out the possibility of a 

fourth wave of infections. This is exactly what the Commission seeks to do by contending 

that voting would be safer in February 2022, because South Africa is more likely to reach 

population immunity then.46  

 
52. Prof Madhi explains that it is irresponsible to talk about herd or population immunity in 

the near future because the science demonstrates that the virus is rapidly changing and 

early targets for population immunity are meaningless in light of new variants.47 What is 

certain, is that the unpredictable nature of the virus is constantly shifting existing goalposts:  

 
52.1. Even if South Africa vaccinates 67% of the population by February 2022, this is 

insufficient to trigger population immunity. 48 

52.2. The government’s 67% target is informed by the beta variant, and not the delta 

variant of the virus.49  

52.3. The delta variant is now the dominant strain of the virus in South Africa.50 

52.4. South Africa would have to vaccinate 84% of the population by February 2022, in 

order to reach population immunity, and not 67%, as the Commission contends.51 

 

 
45 ATM’s affidavit para 53.  
46 Commission’s FA 99: 219.  
47 ATM’s affidavit para 56.  
48 ATM’s affidavit annexure ATM4.  
49 ATM’s affidavit annexure ATM4.  
50 ATM’s affidavit annexure ATM4.  
51 ATM’s affidavit annexure ATM4.  
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53. Additionally, there may be new strains that develop before an election in February 2022 

because the science shows that virus is rapidly changing, and unpredictable. The only 

sustainable solution, Prof Madhi suggests, “is to learn to live with the virus”.52 

“This will require ensuring that we get the majority of individuals, especially adults and 

particularly those at a higher risk of developing severe Covid-19 and dying, vaccinated as quickly 

as possible… 

If South Africa achieved this milestone, it could get back to a relatively normal lifestyle even with 

the virus continuing to circulate and causing the occasional outbreak. It would also ensure a 

threshold that guaranteed its healthcare systems weren’t going to become overwhelmed and that 

people were not going to die in large numbers.  

We are simply going to have to become comfortable with the idea that SARS-CoV-2 is going to 

be like one of the numerous other viruses that circulate that cause respiratory illness each day. 

Usually mild infections and less often severe disease. 53 

 
54. There is no scenario in which the threat to life and limb is completely eliminated. But some 

scenarios are better than others:  

 
54.1. The scientific evidence is that the best time for an election is in October 2021,54  

54.2. The only time an election in February 2022 will be better is if there is no fourth 

wave; no new strains of the virus, and South Africa vaccinates 84% of the 

population.55  

 

 
52 ATM’s affidavit annexure ATM4.  
53 ATM’s affidavit annexure ATM4.  
54 ATM’s affidavit para 53. 
55 ATM’s affidavit annexure ATM4.  
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55. This Court  should accept that an election in October 2021 will be safer than an election 

delayed by three or six months from October, because South Africa will be “in low 

transmission” in October 2021.56 

 
56. This Court does not know whether:  

 

56.1. There will not be a fourth wave of infections;  

56.2. The fourth wave of infections will be deadlier and more harmful than earlier waves 

of infection;  

56.3. South Africa will vaccinate the inadequate target of 67% of the population (quite 

apart from the 84% required on account of the delta variant for population 

immunity); and, 

56.4. There will be new strains of the virus imposing new challenges to, inter alia, the 

healthcare system. 

 
57. In the circumstances, the evidence demonstrates that the responsible choice and the 

constitutionally acceptable position is for the LGE to proceed in October 2021.  

 
58. South Africans, like persons all over the world, have been forced to learn to live with the 

virus, and make choices about what is important to them and their family.57  

 
58.1. A decision to queue for a vaccination requires a choice to be made to protect one’s 

health in the long term at the risk of contracting the virus before some immunity 

kicks in; 

58.2. A decision to queue for a social grant, requires a choice to be made between 

supporting oneself and family, at the risk of contracting the virus; and,  

 
56 ATMs affidavit para 52.  
57 ATM’s affidavit paras 66 – 68.  
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58.3. A decision to travel to work in a crowded taxi, bus or train, is a decision between 

the spectre of unemployment, and contracting the virus.  

 
59. Every day South Africans make these calculated decisions for themselves and their 

families. South Africans should be afforded the opportunity to make a constitutionally 

empowered choice on who governs them, especially where the ‘risk of transmission is 

low’.58 

V. CONCLUSION  

 
60. For all the reasons set out above, this Court should dismiss the Commission’s application.  

 

ANTON KATZ SC  
MFUNDO MHAMBI 

KESSLER PERUMALSAMY  
Counsel for ATM 

Chambers, Cape Town and Mthatha  
16 August 2021.  

 

 

 

 

 

 

 

 

 

 

 

 
58 ATM’s affidavit para 35.  


