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INTRODUCTION 

1. Participation in electoral processes involves much more than just voting.  Political 

participation derives from the freedom to speak out, assemble and associate; the 

ability to take part in the conduct of public affairs; and the opportunity to register 

as a candidate, to campaign, to be elected and to hold office at all levels of 

government.1 

2. A free and fair election is not just about what happens at the polls on election 

day.  It is also about whether the conditions necessary for the effective and 

meaningful exercise of the right to vote are present because— 

“the mere existence of the right to vote without proper arrangements for its 

effective exercise does nothing for a democracy; it is both empty and useless.”2 

3. This is because the exercise of the right to vote is not an end in itself.3  It is 

about people voting their chosen candidate into public office.  In so doing, 

people must be able to participate fully in the process, and to question those 

who have put up their name for public office. 

4. Therefore, in our submission, the central consideration in this matter is not 

whether the Commission can physically hold an election on 27 October 2021 - 

 
1 New Nation Movement NPC and Others v President of the Republic of South Africa and Others 
[2020] ZACC 11; 2020 (8) BCLR 950 (CC); 2020 (6) SA 257 (CC) (New Nation II).  
2 New National Party of South Africa v Government the Republic of South Africa and Others 1999 (5) 
BCLR 489 (CC) at para 11. 
3 New Nation II at para 108. 
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but whether the conditions necessary for reaching a free and fair election are 

present in respect of the entire election process.  This concerns more than the 

hypothetical, and intractable, question about whether there will be low 

transmission of COVID-19 cases leading up to October 2021 and on the day 

itself.  But whether in arriving at that day, the right to vote and to participate in 

the political activity of one’s choosing has been realised to the extent mandated 

by the Constitution.  In our submission, the overwhelming weight of the 

evidence in this case clearly point to the contrary. 

5. To that end, we will make three general submissions: 

5.1 First, the right to a free and fair election encompasses more than the 

casting of a vote.  It requires citizens to participate in the entirety of the 

electoral process. 

5.2 Second, we will demonstrate participation in the electoral process by 

political parties and citizens has been irreparably disrupted and cannot 

be remedied in time for the elections on 27 October 2021 elections; and 

5.3 Lastly, in these circumstances, we will make submissions on the 

appropriate just and equitable remedy. 

THE IMPORTANCE OF ELECTORAL PARTICIPATION FOR A FREE AND FAIR 
ELECTION 

6. Section 19 of the Constitution provides that 
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“(1) Every citizen is free to make political choices, which includes the right— 

(a) To form a political party; 

(b) To participate in the activities of, or recruit members for, a political 

party; and 

(c) To campaign for a political party or cause. 

(2) Every citizen has the right to free, fair and regular elections for any 

legislative body established in terms of the Constitution. 

(3) Every adult citizen has the right— 

(a) to vote in elections for any legislative body established in terms 

of the Constitution, and to do so in secret; and 

 (b) to stand for public office and, if elected, to hold office.” 

7. This Court has now repeatedly held that section 19 must be understood within 

its historical context where a majority of this country was denied the right and 

opportunity to participate in the decision-making processes of those that 

governed them and claimed power to govern them. 

8. In Ramakatsa, this Court underscored, in view of the history of this country’s 

disenfranchisement of African people and their exclusion from accessing the 

levers of power, the importance of the electorate participating in the decision-

making processes. 

“The scope and content of the rights entrenched by section 19 may be 

ascertained by means of an interpretation process which must be informed by 

context that is both historical and constitutional.  During the apartheid order, 

the majority of people in our country were denied political rights which were 

enjoyed by a minority.  The majority of black people could not form or join 
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political parties of their choice.  Nor could they vote for those who were eligible 

to be members of Parliament.  Differently put, they were not only 

disenfranchised but were also excluded from all decision-making processes 

undertaken by the government of the day, including those affecting them.”4  

(Emphasis added.) 

9. It is for that reason that the right to vote is realised  more than through the mere 

casting of a vote or the opportunity to do so on a particular day.  It is about 

ensuring that the electorate is afforded the opportunity to participate fully in the 

electoral process at every level. 

10. The right to vote encompasses not only the right to free and fair elections, but 

section 19 of the Constitution which promotes the exercise of political rights in 

an environment that boosts public confidence in the whole electoral process.  

This entails that in order to conduct free and fair elections, complimentary rights 

such as the right to freedom of association, freedom of movement and the right 

to participate in the activities of a political party must be fulfilled for a free and 

fair election. 

11. The obligation to conduct regular elections that are free and fair must be read 

together with section 19, not in isolation to section 19 of the Constitution.  This 

is because “the Constitution is one composite whole.  As such, it could not have 

been framed to be contradictory”.5 

 
4 Ramakatsa and Others v Magashule and Others [2012] ZACC 31; 2013 (2) BCLR 202 (CC) at para 
64. 
5 New Nation II at para 63. 
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12. We submit that a free and fair election is dependant on a panoply of supporting 

rights that ensures that voting is not a merely vacuous and mechanical process.  

Put differently, free and fair elections are not independent of section 19, but 

they are dependant on them for the legitimacy of political power. 

13. In that regard, this Court held in Ramakatsa that 

“In our system of democracy political parties occupy the centre stage and play 

a vital part in facilitating the exercise of political rights.  This fact is affirmed by 

section 1 of the Constitution which proclaims that “[u]niversal adult suffrage, a 

national common voters roll, regular elections and a multi-party system of 

democratic government, to ensure accountability, responsiveness and 

openness” are some of the values on which our state is founded. 

In the main, elections are contested by political parties.  It is these parties which 

determine lists of candidates who get elected to legislative bodies.  Even the 

number of seats in the National Assembly and provincial legislatures are 

determined “[b]y taking into account available scientifically based data and 

representations by interested parties”.  It cannot be gainsaid that success for 

political parties in elections lies in the policies they adopt and put forward as a 

plan for addressing challenges and problems facing communities.  Participation 

in the activities of a political party is critical to attaining all of this.”6  (Emphasis 

added.) 

14. This is not participation, for participation sake.  This concerns the very 

legitimacy of power exercised by those elected, and ultimately, on the succcess 

of the constitutional project.  In Suavé v Canada, in explaining the importance 

of a meaningful right to vote, the Canadian Supreme Court held that 

“In a democracy such as ours, the power of law makers flows from the voting 

citizens, and lawmakers act as the citizens’ proxies.  This delegation from 

voters to legislators gives the law its legitimacy or force.  Correlatively, the 

 
6 Ramakatsa and Others v Magashule and Others [2012] ZACC 31; 2013 (2) BCLR 202 (CC) 
(Ramakatsa) at paras 65 and 66. 
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obligation to obey the law flows from the fact that the law is made by and on 

behalf of the citizens.  In sum, the legitimacy of the law and the obligation to 

obey the law flow directly from the right of every citizen to vote… This 

connection, inherited from social contract theory and enshrined in the Charter, 

stands at the heart of our system of constitutional democracy.”7 

15. Similarly, this Court said in New Nation II: 

“If elections are not free and fair, there can be no proper exercise of the 

right to vote and consequently the content of the right to vote itself would 

be emasculated.  And that would place at risk the entire democratic 

project.  This illustrates that the right to vote is vital to our democratic 

order, not only with regards to who gets the honour of exercising political 

power, but also in respect of the policies to be adopted in governing the 

country.”8 

16. This simply cannot be achieved if citizens are not provided with an opportunity 

to participate, fully, in the electoral process. 

17. The right to make political choices; to participate in the activities of a political 

party and to campaign for a political party or cause is not only for the enjoyment 

of members of political parties - it is a right that extends to every citizen.9 

18. Indeed, it is the right and responsibility of all citizens to participate in decisions 

relating to their own development.  This is a necessary condition for democracy.   

 
7 Sauvé v Canada (Chief Electoral Officer) 2002 SCC 68 at para 31. 
8 New Nation II at para 152. 
9 Ramakatsa at para 71. 
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The approach under international law requires participation 

19. The right to participate in the electoral process and in public life was first 

articulated in Article 21 of the UN Declaration of Human Rights of 1948 and 

Article 25 of the International Covenent on Civil and Political Rights (ICCPR) 

which declares that  

“Every citizen shall have the right and the opportunity…  

(a) To take part in the conduct of public affairs, directly or through freely 

chosen representatives; 

(b) To vote and to be elected at genuine periodic elections which shall 

be by universal and equal suffrage and shall be held by secret 

ballot, guaranteeing the free expression of the will of the electors.” 

(Emphasis added) 

20. Article 13.1 of the African Charter on Human and Peoples’ Rights, 1981, 

reaffirms the ICCPR’s guarantee that citizens shall be entitled to participate in 

the electoral process. 

21. Similarly, the Harare Commonwealth Declaration of 1991 guarantees the 

“individual’s inalienable right to participate by means of free and democratic 

political processes in framing the society in which he or she lives”. 

22. In sum, similar to the earlier decisions made by this Court about the importance 

of section 19 to a free and fair election, international law also guarantees that 
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the right to vote is not merely a tick-box exercise, but it is dependant on the 

participation of the electorate in order for it to be meaningful. 

23. For the reasons advanced below, the prospect of a free and fair election on 

27 October 2021 is no longer a likelihood. 

27 OCTOBER 2021 ELECTIONS WILL NOT BE FREE AND FAIR 

24. There are several reasons, we submit, that make free and fair election in October 

2021 impossible. 

24.1 First, a full and proper process of voter registration has not taken place 

for the local government elections. 

24.2 Second, it has not been possible to conduct a proper process of 

candidate selection.   

24.3 Third, normal campaigning consists of meeting and engaging voters.  

Due to COVID-19 regualtions, all gatherings were prohibited during the 

Level 4 restrictions, and restricted to 50 people indoors during Level 3.  

This has made campaigning, an entitlement under section 19(1)(c), 

impossible. 

24.4 Third, the threat presented by the fact that voting may be a super 

spreader event; 

24.5 Political parties need to identify their unregistered voters and assist them 

to register.  Due to the restrictions, and at times total bans, on gatherings 
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brought about by the COVID-19 Alert Level 3 and 4 restrictions, voter 

registration for these local elections could not be held before 

proclamation.  A signifcant portion of the potential electorate was 

deprived of the opportunity to make use of the public registration 

weekends; and 

24.6 the current internet and social media campaign information resources 

available to the electorate are limited to the privileged to the exclusion of 

a majority of the electorate. 

24.7 We expand on these below. 

First reason:  The necessity of voter registration 

25. All the parties agree that voter registration is fundamental to electoral 

participation and in the compilation of a voters roll.  If a person is not registered 

to vote, they are unable to vote. 

26. Section 7(1) of the Local Government: Municipal Electoral Act 27 of 2000 

(“Municipal Electoral Act”) states that “a person may vote in an election only 

if registered as a voter on the certified segment of the voters’ roll for a voting 

district which falls within the municipality”.  A “voter” is defined by the Municipal 

Electoral Act as “a person whose name appears on the voters’ roll”.   
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27. There are presently 25 741 615 registered voters on the national common 

voters’ roll while 40 263 709 citizens are eligible to vote.10  This means that only 

64% of eligible voters are registered and able to vote, and 36% of voters are 

not registered, and unable to vote. 

28. It is common cause amongst the parties that no voter registration drive has 

taken place for these upcoming elections. 11  The Commission states that voter 

registration weekends were cancelled due to the third wave of high infection 

rates and the prohibition of gatherings under Alert Level 4.12 

29. The ANC states that in its experience, voter registration weekends have been 

the most successful method used by the Commission to enable the vast 

majority of citizens to register to vote.13 

29.1 Voter registration usually takes place over one or two weekends, a few 

weeks before proclamation, and it is done at voting stations to provide 

easy access for voters.  

29.2 The Commission’s own data demonstrates that typically voter registration 

weekends have enabled between 2 – 3 million voters to visit voting 

stations to either register for the first time, or to change their registration. 

 
10 Commission’s Founding Affidavit, p. 49, para 98.5.4. 
11 See Commission’s Founding Affidavit, p. 51, para 98.5.7 and Replying Affidavit, p. 679, para 57. 
12 Id. 
13 ANC Intervention Affidavit, p. ANC.25, para 41. 
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29.3 The ANC typically spends two months holding public meetings, 

campaigning among all sectoral organisations in communities, and 

visiting as many households as possible to identify unregistered voters, 

assist them to get identity documents if needed, and persuade them to 

register.  

29.4 On voter registration weekends, these voters have to be mobilized to go 

to one of the over 20 000 voting stations to register.  Campuses and 

schools are a special focus for voter registration for political parties and 

the Commission as many first-time voters who are un-registered can be 

found there.  For half of June and most of July 2021, these educational 

institutions were all closed due to COVID-19.  Where campuses were 

open, access was severely restricted to only those that strictly needed 

resources from campus.  Most universities students are undertaking 

studies from their homes, and far away from campus. 

29.5 Conventional methods of registering people to vote remain the most 

important means of expanding the roll of voters in this democracy. In mid-

July, the Commission introduced a new online registration function during 

Alert level 4.  In the first two weeks, the Commission only received 10 000 

registrations nationwide through this mechanism - in spite the huge effort 

made by both the Commission and political parties to promote this new 

registration system.  This is unsurprising.  Online registration access has 

numerous impediments to access.  This includes access to an 

appropriate device and data for that purpose.  Data remains  expensive 

in South Africa, and inaccessible to a large proportion of South Africans, 
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including the unemployed and many in working class.  In addition to this, 

online registration requires the necessary digital literacy and confidence 

to make use of the platform.   The new online system was complicated –  

its security features, the necessity of scanning of identity documents and 

the use of GPS systems to locate addresses added to the complexities 

that made the system challenging for those potential voters who are not 

able or accustomed to use these resources on a faily basis. 

30. In short, as was recorded in the Moseneke Report, physical registration, and 

registration weekends, remain crucial for the proper exercise and fulfilment of 

the right to vote.14  As stated above, registration drives have been postponed 

by the Commission as a result of COVID-19 and the restriction on movement 

and gatherings.  The difficulties do not end there. 

Second Reason: Unregistered citizens are unable to vote 

31. On 3 August 2021, by proclamation in the Government Gazette, the Minister 

set the date for the local government elections as 27 October 2021. 

32. In terms of section 6(1A) of the Local Government: Municipal Electoral Act 27 

of 2000, “only a voter who applied for registration prior to the proclamation of 

an election date may vote in the election concerned”.  This means that anyone 

 
14 Moseneke Report, annexure FA1, p.136, para 30. 
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not registered as of 3 August 2021 is unable to vote in the upcoming elections 

on 27 October 2021. 

33. Effectively, this means more than 14 million South Africans, however desirious 

they may be to vote on 27 October 2021, are unable to do so.  These citizens 

will be unable to cast a vote for their ward councillors and proportional 

representation councillors.  They have effectively been disenfranchised. 

34. In addition, any citizen registered to vote who may have moved locations in the 

last 5 years stands the risk of their vote not counting.  This is because the 

Municipal Electoral Act requires persons to vote in the district that they are 

ordinarily resident in.15  

35. In fact, in Kham16 this Court emphasised the importance of an accurate voters 

roll for the purposes of local government elections.  This is because, at local 

government level, a voter is only entitled to vote in the voting district that they 

belong to. 

36. This Court explained that: 

“61 Ensuring that voters are correctly registered in the voting district where 

they are ordinarily resident is of particular importance in the context of 

 
15 Section 7 of the Local Government: Municipal Electoral Act 27 of 2000 (“Municipal Electoral Act”). 
16 Kham and Others v Electoral Commission and Another (CCT64/15) [2015] ZACC 37; 2016 (2) 
BCLR 157 (CC); 2016 (2) SA 338 (CC) (Kham). 
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municipal elections because they are conducted in the first instance on 

a ward basis. 

62 All metropolitan municipalities and local authorities are required to be 

delimited in wards.  The reason for ward representation in municipalities 

is to bring the politicians dealing with the issues that most directly 

impact upon ordinary citizens closer to home.  Instead of having to deal 

with an amorphous political party, citizens in a municipality have a local 

representative, who should be available to them, irrespective of political 

affiliation, to address their local problems.” 

37. Voter registration weekends provides returning voters an opportunity to change 

their voting districts and to correct any defects in their address that appear 

against their name on the roll. 

38. Without a voter registration weekened, a voter has to approach directly the 

Municipal Electoral Office at one venue per municipality and during office hours, 

before proclamation of the elections.  This is simply not an adequate opportunity 

afforded to unemployed or working-class voters who often live many kilometers 

away from municipal head offices. 

39. The importance of voting in the correct district cannot be overemphasised.  On 

the common cause evidence, there are 290 new voting districts that have been 

created by a change in municipal boundaries by the Municipal Demarcation 

Board and a further 1274 voting districts had been impacted by this change and 

the change in ward boundaries.17 

 
17 ANC Intervention Affidavit, p. ANC.29, para 50 and Annexure ANC2, pp. ANC.46 – ANC.52. 
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40. This means that there are thousands of eligible voters who would have had the 

opportunity, through voter registration weekend, to register in the correct wards 

and voting districts in order for their votes to count.  Those voters now stand 

the risk of being disenfranchised, as was the case in Kham, because they may 

seek to cast their vote in the incorrect voting district. 

41. In sum: 

41.1 Voter registration is prerequisite to the exercise of the right to vote – 

without registration, a person simply cannot vote. 

41.2 Voter registration weekends have proven to be immensely successful in 

drawing new voters in.  No registration weekends have taken place for 

the upcoming elections. 

41.3 Any person desiring to vote is unable to because the Minister has already 

proclaimed the election date.  This means that a large number of potential 

voters have been disenfranchised. 

41.4 Any voter whose place of ordinary residence has changed over the years 

may be denied the vote as they have been deprived of the opportunity to 

register in their current voting district. 

42. In view of all of the above, the position of the ANC is that, should the 

Commission fail in its application, the upcoming elections could not be free and 

fair. 
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Third Reason: The process of nominating candidates 

43. Section 13 of the Municipal Electoral Act provides that a party is only able to 

participate in the local government elections by submitting their party list and in 

the case of ward elections, nominating a candidate to stand as a representative 

of the party in the ward.  The latter must be submitted on time in terms of the 

election timetable published by the Commission. 

44. The Commission, in the timetable that was proposed to the political parties on 

2 August 2021 has given the parties until 23 August 2021 to submit their lists.  

The proposed timetable was rejected by almost all the parties represented at 

the National Party Liaison Committee (NPLC) because it offered an impossibly 

truncated period for the finalisation of party lists, even under normal 

circumstances, let alone under the challenging circumstances of the pandemic 

and consequent restrictions.  

45. The ANC’s affidavit demonstrates that the nomination and submission of a party 

list is a mammoth and time consuming task, which embodies bottom-up rather 

than top down selection of candidates.18  It is a 5-part process regulated by the 

rules of the party. 

45.1 First, each nomination process begins with a branch general meeting 

(BGM) where members of the ANC nominate 4 ward candidates and 6 

PR candidates, where a quorum is 50% plus 1 member, and 100 being 

 
18 ANC Intervention Affidavit, pp. ANC.32 – ANC.33, para 61. 
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the minimum membership for a branch.  Notably, the quorum already 

exceeds the Level 3 restriction of 50 people for venues indoors. 

45.2 Second, a community meeting is called by the ANC and attended by ANC 

supporters and voters, to question the candidates and their competence 

and ability to serve that community.  If candidates are rejected by the 

community, then a new, alternative, candidate must be nominated by a 

simple majority of those in attendance.  If the alternative candidate is not 

a member of the ANC, but prepared to join, they must do so immediately. 

45.3 Third, a community wide meeting must take place within a week of the 

previous step.  Here, the members of the community vote for their 

preferred candidate.  The person with the most votes becomes the ANC’s 

candidate. 

45.4 Fourth, the name of the successful candidate from the community wide 

vote will be sent to the Provincial List Committtee (PLC) for screening 

and vetting.  If there are no issues with a candidate, the names are 

forwarded to an extended Provincial Executive Committee (PEC) for 

ratification. 

45.5 Fifth, ratification of the list by the extended PEC, which includes the 

ANC’s alliance partners, takes place. 

45.6 Lastly, in step six, the list is ratified by the National Executive Committee 

(NEC) of the ANC, together with alliance partners. 
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46. This process simply cannot be done in the two weeks which the Commission 

has provided for in the current circumstances. 

47. Within this abridged period, the ANC is required to marshall all of its resources 

and time towards the selection and nomination of over 10 000 candidates in 

257 municipalites and 4 468 wards, in a matter of weeks.  This all takes places 

in different wards and branches around the country. 

48. Ordinarily, the ANC would have begun this process before the finalisation of the 

election timetable.  However, COVID-19 regulations made this impossible.  The 

ANC’s process to select the around 10 000 candidates came to complete 

standstill under Alert Level 4 due to the ban on gatherings.   

49. Under Alert Level 3 and 4, the ANC could not continue with its process of 

selecting, vetting and screening around 10 000 candidates as all parts of the 

process involved meetings or gatherings.19 

50. It is in the nomination process that the right in section 19(1) of the Constitution 

is given effect to.  It is not only an opportunity for political parties to convene 

and to nominate its own members, but it is also an opportunity for other 

members of the public to participate in the activities of the party by attending 

BGMs and campaigning for, and on behalf of, the ANC should they so choose. 

 
19 ANC Intervention Affidavit, p. ANC.34, para 64. 
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51. The Commission’s election timetable would have that entire process completed 

in a matter of less than three weeks.  Such a timetable is incompatible with the 

section 19(1) right.  It would be a process with no meaning.  As the ANC states 

in its affidavit, the only way to comply with the Commission’s timetable would 

be to adopt a top-down approach.20 This is entirely inimical to the ANC’s 

established democratic process. 

52. A top-down approach would not only be inconsistent with the ANC’s 

constitution, it would make nonsense of the right in section 19(1).  Put 

differently, without real participation, elections cannot be called free and fair. 

THE JUST AND EQUITABLE REMEDY 

53. This Court is vested with wide remedial powers by the Constitution itself.21  In 

Mhlope, this Court held that just and equitable relief— 

“may come in different shapes and forms dictated by the many and varied 

manifestations in respect of which the remedy may be called for.  The odd 

instance may require a singularly creative remedy.  In that case, the court 

should be wary not to self-censor.  Instead, it should do justice and afford an 

equitable remedy to those before it as it is empowered to.”22 

 
20 ANC Intervention Affidavit, p. ANC.34, para 66. 
21 Billiton Aluminium SA Ltd t/a Hillside Aluminium v Khanyile and Others [2010] ZACC 3; 2010 (5) 
BCLR 422 (CC) ; (2010) 31 ILJ 273 (CC) ; [2010] 5 BLLR 465 (CC) 
22 Electoral Commission v Mhlope and Others [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 (5) 
SA 1 (CC) at para 83. 
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54. In the circumstances the ANC supports the Commission’s case for the 

declarator.  However, where there is disagreement is the date of the elections. 

55. The Commission seeks to fix the date of the elections to 28 February 2021.  

However, in the ANC’s view, this would not be just and equitable for the 

following reasons: 

55.1 First, as the experts acknowledge, there is a wide range of complex 

variable in epidaemiology.  Therefore the progression of the pandemic is 

unpredicatable.23 

55.2 Second, the medical experts were agreed that if the third wave is likely to 

be over by the end of August or September 2021, there may be a period 

of about two to three months where there will be a low number of 

infections.  On average, the first wave lasted 74 days and the second 

wave 75 days.24  The conjecture is that a fourth wave may have a similar 

duration.  There is therefore, on the evidence, a real possibility of a, so-

called, fourth wave around December 2021.  If that is so, and it appears 

the Commission concedes this possibility then there will be no alternative 

but for this Court to be approached once again to extend the election date 

beyond 28 February 2022.25 

 
23 Moseneke Report, Annexure FA1, p. 192, para 169. 
24 Moseneke Report, Annexure FA1, p. 208, para 213. 
25 Commission’s Heads of Argument, p. 43, para 162 and p. 44, para 168. 
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55.3 Third, the medical experts all agreed that the virus is constantly evolving, 

its variants are unpredicatable, and that accordingly the trajectory is 

uncertain.26 

55.4 Fourth, whilst the rate of vaccination may reduce hospitalisation and 

death, all the medical experts agreed that it may not prevent a resurgence 

of infections.27 

55.5 Fifth, all the medical accepted that the virus is not well understood.  It is 

novel and there is unsufficient knowledge about transmission trends, the 

ability of the virus to cause infections and the changing nature of the 

virus.28 

56. We submit that if the elections are to be postponed, a just and equitable remedy 

must be sufficiently flexible to accommodate the eventualities that may arise at 

the time that the election is to be held. 

57. This was acknowledged in th the Moseneke Report which stated: 

“our recommendation is that the elections be deferred only once, and to the 

earliest possible date, to be determined as the safest and shortest time within 

which local government elections may be held without the excessive loss of 

life”.29 

58. We submit that this Court must avoid a situation where there is a likelihood that 

the proposed date will have to be revisited.  This is ultimately a question of 

 
26 Moseneke Report, Annexure FA1, p. 227, para 275 
27 Id. 
28 Moseneke Report, Annexure FA1, p. 227, para 275. 
29 Moseneke Report, Annexure FA1, p. 234, para 295. 
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judgement in light of the best evidence available. We submit that on the evidence 

a date in April 2022 presents the lowest prospect of revisitation.  The 

Commission itself accepts that a February date may well require a further 

approach to the Court because of the undertainty in the trajectory of the 

pandemic.30 

The Supervisory Order 

59. Structural interdicts are granted by this Court where it sees a need to continue 

to play an active monitoring role to ensure compliance with its order.31  By 

imposing a structural interdict, this Court “secures a response in the form of 

reports and thereby prevents a failure to comply with the positive obligations 

imposed by its order.”32 

60. In the present circumstances, the ANC supports the Commission’s position on 

the need for some form of supervisory order.  This will provide a mechanism for 

the court to monitor and, if necessary, adjust the order in response to the 

fundamental uncertainties which characterise the trajectory of the COVID-19 

pandemic and its consequences for the conduct of a free and fair election. 

61. However, the ANC submits that there should be a degree of flexibility included in 

the order which permits the constitutionally mandated officials and institutions, 

namely the Minister in consultation with the Commission, to revise the date for 

 
30 Commission’s Heads of Argument, p. 43, para 162 and p. 44, para 168. 
31 Pheko and Others v Ekurhuleni Metropolitan Municipality and Others (No 3) [2016] ZACC 20; 2016 
(10) BCLR 1308 (CC)at para 1.  
32 Id. 
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the election, subject to an outer restriction as to the date to which the election 

may be postponed, without the need again to approach the Court. 

 

ANTHONY STEIN SC 
 

TSHIDISO RAMOGALE 
 

Counsel for the ANC 
 
Chambers, Sandton 
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