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South Africa's GDP could plunge 8 percent this year because of pandemic I UNOP 

Johannesburg - South Africa. with one of the 

world's highest COVID-19 infection rates despite 

some of the toughest measures to contain the 

pandemic, could see overall GDP plunge nearly 8 

percent this year. a new report by UNDP and 

other UN agencies In South Africa finds. 

The assessment. which will inform policy and 

program responses, projects South Africa's 

economy will recover slowly through 2024, with 

some 54 percent of households that have been 

pushed out of formal jobs at risk of falling Into 

poverty. A return to pre-2019 economic activity 

may require at least five years without major. far

reaching Interventions. 

Older people. women. those with disabilities. and 

the less educated have been hit hardest, the 

report says, with 34 percent of households likely 

to exit the middle class. "Women. particularly In 

the poorest female-headed households. 

disproportionately bear the brunt of the Impact of 

COVID-19," the report says. 

"Inequalities within and among nations are being 

exposed and exacerbated by COVID-19, as the 

poor and vulnerable are unable to protect 

themselves." said UN Resident Coordinator 

Nardos Bekele-Tomas. "While Government social 

protection grants tend to target the poorest. this 
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South Africa's GDP could plunge 8 ~-rccnt this year because of pandemic I UNDP 

study posits thatcare and support needs to be 

provided to those at the borderline of the poverty 

line, such as the vulnerable middle class, to 

reduce their likelihood of slipping into poverty.• 

The personal testimony of Khumbulile Thabethe, 

a single parent with three children, was a stark 

reminder of how the virus impact hits hardest on 

the most vulnerable ones. "I've had to prioritize 

food over winter clothing for my three kids. 

Lockdown started In the warmer months and as 

we moved to the colder months, I could not 

cope," she told the audience. 

The assessment. released 19 August. was 

conducted through economic modelling and 

surveys by phones. text. and email In English. 

Zulu, Xhosa, Setswana, Sepedl, and Sesotho. 

Under Its "pessimistic" scenario-with a 

prolonged economic and social reopening and 

the pandemic lasting for 30 months-South 

Africa's GDP could drop 7.9 percentage points in 

2020, compared with pre-pandemic projections, 

and more than 80,000 people would lose their 

jobs. Under an •optimistic· scenario, GDP would 

likely fall 5.1 percent. 

Sectors that will fare relatively better are those 

deemed essential, Including the health sector, the 

food and agriculture sector. financial and 
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South Africa's GDP could plunge 8 percent this year because of pandemic I UNDP 

Insurance service sectors, and telecommunication 

services. Those hit harder include textiles, glass 

products, footwear, education services, catering 

and accommodation, beverages, and tobacco. 

But COVID-19 also represents an opportunity for 

broad and lasting change to address social and 

structural flaw exposed by the crisis-such as 

Inequality, extreme poverty, inadequate health 

services, high-levels of gender-based violence, 

and poor urban planning, the report says. 

As of Friday, South Africa's confirmed COVID-19 

cases surpassed 600,000, despite one of the 

world's toughest tockdowns. It now accounts for 

more than half of confirmed cases In Africa and 

nearly half Its deaths, according to a tally by 

Reuters of WHO data. In March, President Cyril 

Ramaphosa announced a three-week lockdown 

with strict curbs on travel and movement, 

enforced by the military. 
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Next steps 

UN/UNDP recommendations to mitigate the 

pandemic In South Africa include: 

• For families, tailoring interventions according to 

household poverty levels, family size, and gender 

dimensions. 

• For public- and private-sector employers. refining 

Interventions depending on workers' skills and 

educational levels. notably supporting re-training of 

some workers, especially In hard-hit sectors_ 

• For government. extending social protections to 

households on the brink of poverty but not classified 

as •poor· and directing more support to economic 

sectors where growth will most likely occur. 

• For hospitals and health care facilities, ensuring 8 

safer environment for staff and increasing equipment 

and statt. 

On the ground in South Africa 

At the country level. UNDP In South Africa is 

helping to address job losses by providing 

training and small and matching grants to micro 

and small businesses, with a focus on those 

owned by youth and women In the most 

vulnerable townships. UNDP Is also partnering 

with the Water Research Commission of South 

Africa that will fa st-track development and 

promote promising innovations In the water 

~· 
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sector, expanding access to water and sanitation 

for people in South Africa and the rest of the 

African continent 

In June. UNDP donated medical and personal 

protective equipment (PPE) to the city of 

Johannesburg including 20.000 surgical masks; 

2.000 face shields; 10.000 hair nets; 1,000 

surgical goggles; 5,000 sterile gloves; 5,000 

disposable overalls: 5,000 disposable aprons; 

200 forehead thermometers; 5,000 cloth 

reusable masks; 2,000 hand sanitizers: and 1,000 

containers of antl·bacterial soap. 

In July, UNDP provided northeastern Gauteng 

Province-which accounts for 32.2 percent of all 

COVID-19 cases In South Africa. second only to 

the Western Cape-with a similar shipment 

including 40,000 surgical masks: 4,000 face 

shields; 20,000 hair nets: 2,000 surgical goggles; 

10,000 sterile gloves; 10.000 disposable overalls; 

10,000 disposable aprons; 500 forehead 

thermometers; 10,000 cloth reusable masks; and 

2,000 hand sanitizers. 

The South African start-up Ztlo Rewards, winner 

of UNDP and UNICEF's Big Think Challenge, has 

pivoted to COVID-19 response through their ·stay 

Home, Keep Sate• Initiative, allowing thousands 
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of young people to gain real-world rewards for 

washing their hands. cleaning their homes. and 

caring for loved ones. 

https~/www.undp.org/con~ilundp/en/homc/news-<:enttc/news/2020/So~: _ o... 2~ts 



Consolidated CCT Record 

(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 427) 

FURTHER ANSWERING AFFIDAVIT of NEHAWU in the 

Counter-Application in the matter under LC Case 
No. J500/2020 deposed to by Malose Phoko 

dated 8 October 2020 

IN THE LABOUR COURT OF SOUTH AFRICA 

HELD AT JOHANNESBURG, BRAAMFONTEIN 

CASE NO: J500/20 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First Applicant 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA Second Appllcant 

HEALTH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA Third Applicant 

SOUTH AFRICAN TEACHERS UNION Fourth Applicant 

NATIONAL TEACHERS UNION Fifth Applicant 

and 

THE MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION Ff rst respondent 

THE MINISTER OF BASIC EDUCATION Second Respondent 

THE MINISTER OF JUSTICE AND CORRECTIONAL 

SERVICES Third Respondent 

THE MINISTER OF POLICE Fourth Respondent 

THE NATIONAL DIRECTOR OF 

PUBLIC PROSECUTIONS 
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THE MINISTER OF FINANCE Sixth Respondent 

THE DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION Seventh Respondent 

THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL Eighth Respondent 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA Ninth Respondent 

NATIONAL EDUCATION HEALTH ALLIED Tenth Respondent 

AND ALLIED WORKERS' UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION Twelfth Respondent 

SOUTH AFRICAN POLICING UNION Thirteenth Respondent 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION Fourteenth Respondent 

TENTH RESPONDENT'S ANSWERING AFFIDAVIT 

I the undersigned, 

MALOSE PHOKO 

2 

1498 

10 



Consolidated CCT Record FURTHER ANSWERING AFFIDAVIT of NEHAWU in the 

Counter-Application in the matter under LC Case 
No. JS00/2020 deposed to by Malose Phoko 

dated 8 October 2020 

1499 
(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 429) 

1. I am an adult male employed by the National Health and Allied Workers' Union 

("NEHAWU") in the position of Legal Officer, at its offices situated at 33 Hoofd 

Street, Braampark Johannesburg. 

2. I am duly authorised to depose to this affidavit on behalf of the Tenth 

Respondent. 

3. The purpose of this affidavit Is to respond to the allegations raised in the 

answering affidavit by Minister of Public Service and Administration Senzo 

Mchunu to the PSA application. 

4.. Wherein I make submissions of a legal nature, I do so on the advice of 

NEHAWU's legal representatives which advice I accept as being correct. 

5. The facts herein contained are within my personal knowledge, unless 

otherwise stated or indicated by the context, and are to the best of my 

knowledge and belief both true and correct. 

6. Before dealing with the contents of the answering affidavit by the Minister ad 

serlatim, I provide a brief synopsis of the material background. 

THE RULE 35(12) READ WITH RULE 11 NOTICE 

7. The tenth respondent Issued a Rule 35(12) read with Rule 11 notice in terms 

of which It seeks the minutes of the meetings of the Committee of Minster. The 

employer relies on the COM minutes in order to formulate and or support its 

causes of actions. 
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8. On 25 September 2020, the employer responded to the Rule35(12) read with 

Rule 11 wherein it refused to disclose the minutes on the alleged basis that 

they were private and confidential. The employer alleges secrecy despite, not 

only alleging facts of what transpired at the meetings but goes on to quote 

certain extracts of those minutes. 

9. To this extent the tenth respondent is prejudice as it is called upon to answer 

10. 

a case based on factual allegations which it has not had the benefit to 

consider. This is not only unfair but breaches the tenth respondent's 

constitutional right to be heard. 

Without conceding to the fact that the minutes must be disclosed and without 

waiving the tenth respondents right to compel the discovery of the minutes, 

the tenth respondent will endeavour to answer to the defences relied upon by 

the employer in the counter claim. 

11. This affidavit is delivered in the interest of the expeditious resolution of this 

dispute based on the urgency of the matter in light of the heightened labour 

tensions existing between the employer and the tenth respondent's members 

at the workplace. 

AD MAIN LAWFULNESS AND PUBLIC POLICY 

12. It is noteworthy that the DPSA does not dispute the validity/lawfulness and 
[V17 - P1655) 

constitutionality of the entirety of Resolution 1 of 2018, inclusive of clauses 3.1 
[V17 - P1656) [V17 - P1656) 

and 3.2. In fact, it has confined its case to the enforcement of clause 3.3. 
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[V17 - P1656) 

13. The tenth respondent reiterates its denial that the enforcement of clause 3.3 

Is unlawful because and that the such enforcement is In breach of the sections 

213 and 215 (1) of the Constitution of the Republlc of South Africa, 1996 

("Constitution"). 

14. If one has regard to section 197(1) of the Constitution, It provides that: 

"(1) Within pub/le administration there Is a public service for the Republic, which must 

function, and be structured, In terms of national legislation, and which must loyally 

execute the lawful policies of the government of the day. 

(2) The terms and conditions of employment in the public service must be regulated 

by national leg/sf at/on. Employees are entitled to a fair pension as regulated by 10 

national legislation. " 

15. The strategic plan and annual budgetary review of the DPSA acknowledges 

that the DPSA draws its mandate from Section 197 (1) and (2) of the 

Constitution, which provides that within public administration there is a Public 

Service for the Republic, which must function , and be structured, in terms of 

national legislation, and which must loyally execute the lawful pollcles of the 

government of the day. It therefore follows that the terms and conditions of 

employment In the Public Service must be regulated by national legislation. 

16. Part of the DPSA's missions under its strategic overview, is to Implement 

interventions to maintain a compliant and functioning Public Service. The 20 

DPSA has an obligation to comply with the collective agreement in order to 

5 (f)/1/1. p 
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fulfil its strategic mission, as it has done so in with past collective agreements 

wherein it exceeded the budget and approached parliament to review and 

adjust its allocation to comply with its obligations to remunerate employees in 

accordance with certain wage agreements. 

17. According to Section 41 of the Pu bile Service Act, the Minister may, subject to 

18. 

the Labour Relations Act and any collective agreement, make determinations 

regarding the conditions of service of employees generally or categories of 

employees, including determinations regarding salary scales and allowances 

for particular categories of employees. 

All collective agreements concluded at the Public Service Coordinating 

Bargaining Council (PSCBC) are deemed to be determinations made by the 

Minister In terms of Section 3(5) of the Public Service Act and the Minister is 

empowered further to issue directives to elucidate or supplement such 

determinations. 

19. On 8 June 2013, the parties to the bargaining forum concluded Resolution 1 

of 2013: Service Charter. The service charter Is a social contract, commitment 

and agreement between the state and public servants. It sets out the partners 

roles and responsibility to improve performance enhance ad fast track the 

delivery of service to improve the lives of our people. I annex the service 
[V17 - P1706 to 1716] 

charter as "NH1" 

20. The service charter was concluded with the alms and objectives to give life 

and reaffirm the principles set out in section 195 of the Constitution of the 

Republic of South Africa. As an illustration, section 195 (h) of the Constitution 

6 (ffe 111.;? 
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provides that public administration must be governed democratic values 

Including: 

"Good human-resource management and career-development practices, to 

maximise human potential, must be cultivated." 

21 . The service charter expands of section 195(h) of the Constitution of the 

Republic of South Africa In that Artlcle 6 provides that the state commits to the 

provisions enshrined in section 23 of the Constitution, the Labour Relations 

Act and other applicable labour legislation. 

22. The employer in Article 6.14 further commits to recognising that the public 

servants have the right to engage in collective bargaining. Resolution 1 of 1 O 

2018 Is a product of the publlc servants rights to engage In collective 

bargaining. In terms of section 23 of the Labour Relatlons Act, Resolution 1 of 

2018 has a statutory binding effect. Section 23 of the LRA as given the 

collective agreements, as defined in section 213 of the Act, a statutory binding 

effect (section 23(1 )(a) of the LRA). 

23. Section 23 of the Constitution, together read with the PSA Act and the Service 

Charter aim to protect the exploitation of workers which was· a feature of life 

for decades in South Africa when the apartheid government thrived on cheap 

labour. The employer seeking to renege undermines all the above policy 

considerations underlying collective bargaining in the public sector. 
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24. The above further demonstrates that the employer was properly mandated too 
[V17 - P1656) 

conclude the collective agreement, including clause 3.3. 

AD ALTERNATIVE DEFENCES 

[V17 - P1656] 

The genesis of clause 3.3. of the collective agreement 

25. On 25 January 2018 and during the course of the negotiations at the PSCBC, 

the employer tabled the following revised offer in relation to the salary 

adjustments for the period 1 April 2020 to 31 March 2021: 

24.1 . Levels 1 - 7 CPI+ 1.0% 

24.2. Levels 8 - 10 CPI + 0.5% 

24.3. Levels 11 - 12 CPI 

26. This revised offer was later to be accepted by labour and codified as clause 
[V17 - P1656) 

3.3 in the collective agreement. It is Important to note that the revised offer 

was made knowingly, by the employer, having regard to the 2017 Midterm 

Budget Policy Statement ("MTBS") that: 

"The shortfall in compensation budgets will deteriorate substantially if the 

public-service wage talks leads to an agreement that exceeds CPI inflation. For 

example, a CPI + 1 agreement would raise the national shortfall in 2018119 to 

RB.2 billion, with the gap in provincial compensation budgets amounting to R4 

billion. At this level, a three·year agreement would push the national shortfall 

10 

to R11. 8 bill/on by 2020121, and provincial compensation spending would need 20 

to increase by R12. 7 billion." 
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27. At all material times during the PSCBC negotiation and at the conclusion of 

the collective agreement the employer was duly represented. It Is further 

important to note that during the PSCBC negotiation process the employer 

also had a team of director generals from the various departments stake-

holder departments to guide the negotiations. 

28. In contrast to the employers offer tabled on 25 January 2018, the it must be 

noted that Labour was mandated to table the following demands for the period 

1 April 2020 to 31 March 2021. 

22.1. Levels 1 -7 CPI+ 3; 

22.2. Levels 8 - 10 CPI +2 

22.3. Levels 11 - 12 CPI + 1 

29. On 26 January 2018 the employer presented the draft agreement which 

recorded the employers revised tabled offer on the previous day. Labour 

caucus then requested an opportunity to present the revised offer to their 

members. I annex the minutes of the PSCBC negotiation process and pray 
[V4 - P294, 296, 298, 300, 301 , 307, 309, 311and313] 

they be incorporated into this affidavit as "NH2". 

30. From the minutes it is clear that there Is no evidence whatsoever that 

demonstrated that the parties had Intended that the agreement would not be 

enforced in circumstances that the employer would deem it unaffordable. 
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31 . Following the offer tabled by the employer on 25 January 2018, the tenth 

respondent then embarked on a roadshow throughout the country to present 

the revised tabled offer and to obtain a mandate to accept same. 

32. Many of the tenth respondent's members were not happy with the revised 

offers resulting in a huge loss of union membership. Despite this the majority 

of the tenth respondents members reluctantly agreed to the employers offer 

which then resulted in the tenth respondent being the last union to sign the 

agreement. 

[V17 - P1656] 

33. The true state of affairs is that clause 3.3 Is a manifestation of the employers 

stance at the negation process and a huge compromise by Labour. 

34. On 1 April 2020, the director general of the DPSA wrote a letter to the union, 

wherein she Infer alia stated: 

[V17 • P1665] 
"The employer is fully committed to the implementation of PSCBC Resolution 1 of 

2018. We Indicated In the council on 25 March 2020, that we are experiencing 

difficulties In the course of implementation. 

,, 

[V17 • P1665] 

35. I annex a copy of this letter as "NH3". 

36. The change In position by the applicant is accordingly an indicator that the 

defences are a manipulation of the law and the judicial process in order to 

avoid resolving the alleged difficulties It Is has been experiencing in course of 
[V17 - P1656] 

Implementing clause 3.3 of the agreement. 
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37. The applicant's defences undermine the section 23(5) of the guarantee's the 

right of the tenth respondent to engage in collective bargaining. 

[V17 - P1656) 

Enforcement Is circumstancing that clause 3.3. exceeds the compensation 

envelope is exceeded. 

38. At the outset, I deny that the agreement is subject to an implied term that 
[V17 - P1656) 

clause 3.3 if enforceable only there is funding and that there Is a tacit term that 
[V17 - P1656] 

clause 3.3 is subject to cost cutting measures proposed at the time by the 

employer. 

39. These denials are premised on the facts alleged below. 

40. The compensation envelope is an estimated projection of what government 

anticipates spending on wages in the entire public sector. This amount Is not 

only limited to the employees covered by Resolution 1 of 2018(i.e. levels 1 -

12), but it Is Inclusive of all employees at a managers, chiefs and traditional 

leaders. 

41. The employer correctly points out that the compensation envelope is adjusted 

on an annual basis as the actual expenditure is reconciled. These 

adjustments are usually adjusted as and when the employer exceeds his 

budgetary allocation for the proposed year. 

42. Section 213(2) of the Constitution of the Republic of South Africa, 1996, 

10 

provides that money may be withdrawn from the National Revenue Fund only 20 

In terms of an appropriation by an Act of Parliament or as a direct charge 

11 
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against that Fund, when It Is provided for In the Constitution of the Republic of 

South Africa, 1996, or an Act of Parliament. 

43. The Appropriation Act, 2017 (Act No. 6 of 2017), provides for the 

44. 

appropriation of money from the National Revenue Fund to provide for the 

requirements of the State in respect of the 2017/18 financial year. This 

legislation Is confined to the government's expenditure for the financial years 

2017/2018. The financial year end of the employer is 31 March 2018, and as 

such the amounts listed in this Act did not cater for the financial year 

commencing 1 April 2018. 

Section 12(1) and (2) of the Money Bills Amendment Procedure and Related 

Matters Act, 2009 (Act No. 9 of 2009), provides for the tabling of a national 

adjustments budget, as envisaged In section 30 of the Public Finance 

Management Act, 1999 (Act No. 1 of 1999), with an adjustments appropriation 

Biii, to make adjustments to the appropriations in an Appropriation Act. 

45. The Intention of the Adjustments Appropriation Act 12 of 2017 is to effect 

adjustments to the appropriation of money from the National Revenue Fund 

for the requirements of the State in respect of the 2017/18 financial year; 

and to provide for matters Incidental thereto. 

46. The adjustments to appropriate money from the revenue fund, In terms of the 

10 

said Act 12 of 2017, do not cover the entire duration of the collective 20 

agreement nor are they intended to cover such duration. 
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47. In the past, the employer has made adjustments from its budget in order to 

meet its obligations in terms of past collective agreements In relation to wages. 

This can be gleaned from the .attached past agreement entered into between 
[V15 - P1517 to 1522) 

the trade unions and the employer. I annexed hereto marked ''NH 4" 

48. Therefore, the fact that the compensation envelope outlined In the MTBS 2017 
[V17 - P1656) 

Is exceeded does not mean that clause 3.3. is rendered unaffordable or that 

governments ~esponsibility in terms of the collective agreement is discharged 

as a consequence. The prior practice has revealed that the employer must 

adjust its budget In the event that it exceeds its allocation. This Is what the 

parties anticipated when they concluded the collective agreement. 

49. The employer has not even tabled any adjustment in order to comply with 
[V17 - P1656) 
clause 3.3 of the agreement, Instead it baldly states that the only way In which 

it can comply is an acceptance of employees' reduction of a percentage bonus 

allocations and early retirement. The tenth respondent did not agree to clause 
[V17 - P1656) 

3.3 on the premise that It would have to set off its members rights to better 

living wage against other rights which are integral to employees' fair labour 

practice rights. This was not part of the tenth respondent's mandate. 

50. It is Important to note that the compensation envelope is an estimate of what 

the government projects spending on wages. It is by no means the 

determinative on what government will actually spend on wages. 

51 . Confining the employer's affordablllty to the 2017 MTBS to employer's actual 

financial obligations which are due in the financial years 2020/2021 Is illogical. 

This is because the public purse :: based on a number of C&rs ffi~h v: 

10 
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constantly changing every year. Some of those factors are the political climate 

of the country, and the micro and macro-economic conditions at the time. The 

nature of the legislation permitting the adjustments of appropriation of money 

from the revenue fund acknowledges this by allowing for money to be 

appropriated annually in order for government to Inter alia meet its obligations 

against the constantly changing economic climate. 

[V17 • P1656] 
52. The employer pays lip service when it alleges enforcement of clause 3.3 would 

53. 

be unaffordable and or objectively impossible. The employer does not, in its 

founding papers, detail how enforcement is unaffordable. 

In fact, the formula implored to allege that enforcement is unaffordable is not 

disclosed save for bald allegations relating to the general overall economic 

cllmate. In other words, save for the fact that the compensation envelope will 
[V17 - P1656] 

be exceeded and by how much is needed to comply with clause 3.3 nothing 

is said. Despite this, it was never contemplated by the parties to the collective 
[V17 - P1656] 

agreement that clause 3.3 would not be implemented as alleged by employer. 

54. The employer's allegation that it is objectively impossible to comply with 
[V17 - P1656] 

clause 3.3 because of Moody's Investment Service downgrade to sub-

investment (junk) status on 27 March 2020, and the national lockdown/ 

Covid19 state of disaster declared in March 2020 bears no merit. 

55. If one has regard to the letter by the employer dated 1 April 2020, mentioned 

above, it unequivocally stated that it Is committed to implement the agreement. 

The fact that it may have been experiencing difficulties in the course of 

implementation does not mean the agreement cannot be Implemented. One 

14 (~ )JJ$ 
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of the major reasons for any difficulty for implementation, which I deny, is that 

the employer has failed to run the country efficiently. 

56. This Is inefficiency Is captured In the 2019 MTBS, where the current Minister 

of Finance states that 

"In addition to low growth, South Africa's biggest economic risk Is £skom. 

Ongoing problems with the utility's operations continue to disrupt the supply of 

electricity to households and businesses. Government has set aside significant 

resources for Eskom. 11 

57. Eskom has been riddled with corruption and maladministration under 

governments watch, and as such the employer has contributed largely to 1 o 
[V17 - P1656) 

current economical state of affairs. Therefore if the enforcement of clause 3.3 

has become unenforceable, which I deny, it has been due to the conduct of 

the employer. 

58. Eskom is not the only problem as acknowledged by the Minister of Finance In 

his 2019 MTBS, wherein he states that: 

"Several large state-owned companies are in crisis as a result of 

governance failures, poor operational performance and resultant 

unsustainable debt burdens. 11 

59. The above crisis has materialised despite Minister Gigaba, in his MTBS 

speech 2017 stating that: 20 

15 
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"The trend of SOCs seeking bailouts to finance operational expenditure, 

Inefficiency and waste must also be brought to an end. 

In due course, National Treasury wiJ/ make proposals to make our government 

guarantee frameworl< more stringent. 

It is Imperative that government ensures that the Boards of Directors in the 

SOCs are properly qualified, ethical and provide the requisite skill sets that will 

ensure that the SOCs are soundly and profitably run, to properly serve their 

mandates. 

This needs to be done without delay. 

If board members do not exercise the leadership, good governance and 10 

financial management expected of them, government must act quickly and 

decisively. " 

60. Poor governance by the employer has further had the following consequences 

which have great financial and economical implications: 

"At the same time, government is working to reverse the impact of state 

capture, rebuild the capacity of the public service and Improve spending 

efficiency." 

61. The government has failed to enact reforms that will enable growth in the 

economy as captured by the Minister of Finance in his 2019 MTBS. Under the 

1itle Promoting investment and economic growth, the Minister of Finance calls 20 

upon government to: 

16 
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" ... enact reforms that will enable South Africa to break from the spiral of anaemic 

growth, promoting Investment and job creation. 

Policy certainty and a conducive business environment are critical to support the 

confidence of businesses and households. A robust monetary policy framework has 

provided certainty but needs to be complemented with a range of reforms that are 

within government's control and do not require significant funding. These would help 

to raise long-term growth." 

62. The problems in the economy have been in existence for over a decade as 

demonstrated In the following extract by the Minister of Finance In the 2019 

MTBS: 

"Since 2013, as the global economy and most of our developing-country 

peers experienced a rebound In economic activity, South Africa's GDP 

growth trend has continued to decline. Failure to Implement structural 

reforms and improve the composition and quality of spending meant that 

potential gains from persistent fiscal support were not realised. In turn, 

weak economic growth resulted in repeated revenue shortfalls, higher 

budget deficits and mounting government debt." 

[V17 - P1656) 

63. The employer cannot say that it Is objectively Impossible to enforce clause 3.3 

of the collective agreement, in circumstances where it repeatedly failed to 

10 

implement the necessary structural reforms and comply with the standards of 20 

good governance. The employer materially contributed to its allege 
[V17 - P1656) 

unaffordabllity to Implement clause 3.3, which unaffordablllty Is denied. 

17 
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64. These failures have resulted In mere lip service to. the following commitment 

made by the state in its "Overview" to the 2017 MTBS where it states: 

"Government is committed to transformation and confidence-boosting 

measures to promote investment. Combined with microeconomic 

reforms, higher levels of business and consumer confidence will return 

the economy to a higher growth path over time." 

65. The above demonstrates that the employer failed to take the "Decisive action 

needed for a new growth trajectory" as called for by the MTBS 2017. 

[V17 - P1656] 

66. This year's 37.5 billion (clause 3.3. of Resolution 1 of 2018) Is part of the R160 

billion that Is to be cut from the wage bill (2019/20-2022/23), as part of the 10 

Treasury's drawing down the national debt. But on page 28 of the 2019 MTBS 

it is apparent that this R161 bn is to be cut from the wage bill is actually a trade

off - the Idea Is to use it to finance ESKOM. 

67. In other words, to support the restructuring of ESKOM. In this regard, over the 

same period as and when the cuts would take place, Treasury would be 

spending about R161 billion on ESKOM, thus penallslng the public servants 

for the mismanagement and corruption that has brought ESKOM to Its knees 

and these allocations to ESKOM are given without any constraints of the huge 

salary bills, bonus, board fees enjoyed by the executives and directors of the 

entity. 

18 
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68. The employer bears the overall responsibility to comply with Its obligations in 
[V17 - P1656) 

terms of clause 3.3 of the collective agreement. The employer's responsibility 

is further compounded by section 5(3) of the PSA, Resolution 1 of 2013, 

section 23 of the LRA and section 33 of the Constitution of the Republic of 

South Africa . The employer fails to address these provisions in its founding 

papers. 

WHEREFORE, the Tenth Respondent prays that the counter application be dismissed 

with costs . 

DEPONENT 10 

THUS, SIGNED AND SWORN TO before me at /./t(f 0~ on the?~ day of 
oe!fm 2020, the deponent having acknowledged that he knows and understands 

the contents of this affidavit, has no objection to taking the prescribed oath and 
considers the oath binding on his conscience. 

19 
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ANNEXES "NH1" to "NH3" 

EXCLUDED - DUPLICATION I COMPILER'S NOTE 

"NH1" - Pages 446 to 456 
Resolution No. 1 of 2013 
of the PSCBC: Service Charter, 
dated 28 June 2013 and signed 
by the State (as Employer) 
on 19 June 2013 
(Refer to Annex "MP10" at Pages 1706 to 1716 - Volume 17) 

"NH2" - Pages 457 to 460 
Extracts of Redacted Minutes of a Special PSCBC Council Meeting 
pertaining to the salary negotiations process 
held on 25 January 2018 at 15:30 
(Pages 1, 3, 5 and 7) 
(Duplication of Pages 294, 296, 298 and 300 - Volume 4) 

- Page 461 
Page 1 of Redacted Minutes of a Special PSCBC Council Meeting 
pertaining to the salary negotiations process 
held on 26 January 2018 at 10:05 
(Duplication of Page 301 - Volume 4) 

- Pages 462 to 463 I 464 and 465 to 466 
Extracts of 
Minutes of Consecutive Special PSCBC Council Meetings 
pertaining to the salary negotiations process 
held on 4 April 2018 at 10:05 
to 19 April 2018 
(Pages 1, 3, 5 and 7) 
(Duplication of Pages 307, 309, 311 and 313 - Volume 4) 

"NH3" - Page 467 
Letter from the 
DPSA (Ms Y Makhasi - Acting Director-General) 
to the PSA (Mr LA Gilbert -Acting General Manager) 
Re:Failure to implement salary adjustments in 
terms of PSCBC Resolution No. 1 of 2018, 
dated 9 April 2020 
(Refer to Annex "MP7" at Page 1665 - Volume 17) 

---oOo---
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ruauo HlfftC• CD·ORDIHJ\llHD llAttOAIHIMQ GDUNOIL 

RESOLUTION: q_. OF 2016 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2016/16-2017/18 

1. OBJECTIVE 

To provide for a multl-year salary adju&tment and Improvements lo conditions of service 

for employees for the period 2015/16 to 2017/18. 

2. SCOPE 

2.1. This agreement binds the Employer and employees who: 

2.1.1. Are employed by the State: and 

2.1.2. Fall within the registered scope of the Council. 

THE PARTIES TO COUNCIL AGREE TO A MULTI-YEAR AGREEMENT FOR THE PERIOD 

2(116/16- 2017/18 ON THE FOLLOWING TERMS: 

3. SALARY ADJUSTMENTS 

3.1 The salary adjustment for the pertod 1 April 2016 to 31 March 2016, effective from 

1 Aprll 2015, will be 7% (based on the average projeoted CPI of 4.8% plus 2.2%). 

3.2 The salary adjustment, for the period 1 April 2016 to 31 March 2017, effective from 

1 Aprll 2016, wllt be based on the average projected CPI plus 1 %. 

10 

3.3 The salary adjustment for the period 1 April 2017 to 31 March 2018, effective from 20 
1 Aprll 2017, will be ba~ed on the a•1era9e projected CPI plus 1%. 

3.4 The forecasts of National Treasury shall be used to determine the average projected 

CPI. 
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3.5 If the actual average CPI for a period Is higher than the projected average for that 

period, the difference shall be added to the adjustment for the following year. 

3.6 If the actual average CPI for a period Is lower than the projected average, for that 

period, the difference shall be deducted from the adjustment for the following year. 

4. FAMILY RESPONSIBILITY LEAVE 

4.1. Introduction of five (5) working days per calendar year of family responslblllty leave 

with effect from the date of signing of the agreement for employees with chlldren who 

have severe special needs. 

4.2. For purposes of clause 4.1 above, a child with severe special needs ls a child who 

has a mental, emotional or physical disability, cerflfled by a medical practitioner, which 10 

require health and related services of a type or amount beyond that required by 

children generally. 

4.3. An applloatlon for family responsibility leave shall be supported by reasonable proof 

to demonstrate the severe special needs of the employee's child. 

4.4. If an employee has utlllsed all his/her family responslblllty leave, and wishes to extend 

the leave, s/he may, subject to the approval of the Head of Department, apply for: 

4.4.1 Available annual leave; and/or 

4.4.2 Up to 184 calendar days of unpaid leave. 

5. PATERNITY LEAVE 

5.1. Introduction of three (3) working days per calendar year of paternity leave with effect 20 

from the date of signing of the agreement, for utlllsatlon If the employee's spouse or 

llfe partner gives birth to a chlld or adopts a chlld not older than two (2) years. 

5.2. An employee who has used all his/ her paternity leave may, subjeot to the approval of 

the Head of Department, apply to: 

5.2.1. Use his/ her part or all of the five (5) working days family .responsibility leave 

provided for In clause 14.1.1 of PSCBC Resolution 1 of 2012: or 

5.2.2. Use avaJlable annual leave; or 

5.2.3. Use up to 1 B4 calendar days of unpaid leave. 

5.3. An application for paternity leave shall be supported by reasonable proof. 

21 
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6. MEDICAL ASSISTANCE 

6.1 . IN-SERVICE EMPLOYEES 

6.1 .1. Medlcal assistance for In-service employees on the Government Employees 

Medlcal Scheme (GEMS) will be adjusted by 28.5% effective on the 1 ' 1 January 

2015. 

6. 1.2, Medlcal assistance for In-service employees on the Government Employees 

Medloal Scheme (GEMS) le retained on the current dispensation of 75% of the 

employee's total monthly contribution subject to; 

8.1.2.1 A maximum cap of R925 per principal member and the first dependant 

and R565 per each additional dependant; and 

6.1.2.2 A maximum of R3545. 

6.1.3. Medical assistance for In-service employees on Open Medical Schemes Is 

retained on the current dispensation of 66.67% of the employee's total 

contribution subject to a maximum of R1, 014-00 per month. 

6.2. FORME~ EMPLOYEES 

6.2.1. This clause Introduces a new post-retlremehl medical assistance dispensation for 

all former employees on GEMS and those on Open Medlcat Schemas effective 

1'1 January 2015. 

6.2.2. The medical assistance for former employees Is aligned with the GEMS 

dispensation on the basis of 75% of total monthly contributions, subject to-

6.2.2.1. A maximum cap of R925~00 per principal member (M): or 

S.2.2.2. A maximum of R1860.00. 

6.2.3. The new poet-retirement medloal assistance dispensation shall be accessible to 

all former empt oyees on GEMS and those on Open Medical Schemes. 

6.2.4. The new post-retirement medical assistance dispensation for all former 

employees shall be as follows: 

6.2.4.1. The new post-retirement medloal assistance dispensation shall 

be limited In accordance with clause 6.2.2 above. 

6.2.4.2. 

6.2.4.3. 

AU employees on salary levels 1-5 who retire on the GEMS 

Sapphire option shall continue to receive the free ( 100%) 

medloal subsidy provided the subsidy amount does not exceed 

the former employee's total monthly contribution to GEMS. ¥ dK 
All former employees on salary levels 1-5 who retire on the f 
GEMS Sapphire option without dependants shall continue to/~ 

/}1, /2 1111 rv103 cf/?(/(;( JM/ l v 3 I 1 t 

10 

20 

30 



Consolidated CCT Record ANNEX "NH4" - Resolution No. 2 of 2015 of the PSCBC: 1520 
(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 471 ) 

Agreement on salary adjustments and improvements 
on conditions of service in the Public Service for the 
2015/2016 to 2017/2018 terms, dated 20 May 2015 

and signed by the State on 19 May 2015 

6.2.4.4. 

6.2.4.5. 

receive the free medical subsidy for a principal member only, 

provided the subsidy amount does not exceed the fo.rmer 

employee's total monthly contribution to GEMS. 

All other tanner employees on GEMS Sapphire option who 

retired on salary levels 6~10 shall receive medical assistance 

referred to In clause 6.2.2 above • 

Existing med!oal subsidy thresholds for all former employees 

without dependants will be protected on the basis of the uno 

worse-off' prlnolple, provided the new subsidy amount does not 

exceed the former employee's total monthly contribution to 10 

GEMS or to ahy other medloa' schema as at 31December2014. 

6.3. FUTURE MEDICAL SUBSIDY ADJUSTMENTS 

6.3.1. The first annual adjustment of the medical subsidy shall come Into effect on 1 

January 2010. 

6.3.2. The future adjustment of medical assistance for In-service employees on GEMS 

and all former employees on all medical schemes, shall be In accordance with 

the Medical Price Index (MPI) adjustment for a particular year, which wlll be 

adjusted on 1 January of each year. 

7. PAYMENT OF THE 1JTH CHEQUE I SERVICE BONUS 

7, 1. All employees will be required to make a once-off alectlon on the date of payment of 20 

the 1311\ cheque I service bonus by 31 December 2015. 

7.2. The new payment dates will be effected from the 1 March 2016. 

7.3. For employees who do not make an election, the current arrangement shall continue. 

7.4. All new employees shall on the date of appointment make a once-off electlon an the 

date of payment of the 13111 cheque I service bonus. 

7.5. The Employer will ensure that the transitional period of Implementing the new 

dispensation of the 131h cheque/ service bonus, does not adversely affect employees. 

8. RECOGNITION OF PRlOR LE:ARNING (RPL} 

B.1. The Employer recognises the principle of prior learning as contained In the SAQA 

National Polley for the lmplementstlon of the Recognition of Pn'or Leaming. 

6.2. The Employer wllt by 30 June 2017 develop a pollcy on Recognition of Prior Leaming 

for the Public Service and table It In the PSCBC for cri~ll~~on, lC... !UI dlf 
1/1.t? fl/lfr1'%.PI _!7 ~ //~ 11 41 
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9. BURSA~Y SCHEME 

ANNEX "NH4" - Resolution No. 2 of 2015 of the PSCBC: 

Agreement on salary adjustments and improvements 
on conditions of service in the Public Service for the 
2015/2016 to 2017/2018 terms, dated 20 May 2015 

and signed by the State on 19 May 2015 

9.1 The Employer recognises the challenges faced by employees In providing tertiary 

education for their children. 

9.2 The· Employer undertakes to conduct an Investigation on the feaslbllily of providing a 

bursary scheme for children of employees, which Investigation must be flnallsed 

within 12 months from the date of signature of this agreement. 

10. DISPUTE RESOLUTION 

If there Is a dispute about the Interpretation or application of this agreement any party may 

refer the matter to the Councl\ for resolution In terms of the dispute resolution procedure 

1521 

of the Councll. 10 

11. lMPLEMENTATlON OF AGREEMENT 

11.1. This agreement shall come Into etrect on the date It enjoys majority support 

and shall remain In force unless terminated or amended by agreatnent In 

wrlllng. 

11.2. The Council wlll monitor the Implementation of this agreement, 

THUS DONE AND SIGNED AT -~ ____ ru_ei_o_N_ ON THIS DAY OF 

__ N'l_~_'i......_ ___ 2016. 

ON BEHALF OF THE EMPLOYER 

Name Signature Date 

/Lfl t,/ IM 13 itz-,4- 'l 
,/&Al)/ 0r/ 11 STATE AS EMPLOYER tVVft8tr f1 (i I 
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ON BEHALF OF TRADE UNION PARTIES 

Trade Union Name 

DENOSA · 

HOSPERSA/NUPSAW/NATU 

NAPTOSA 

NEHAWU 

PO PC RU 

PSA 

SAD TU 

SAPU 

Agreement on salary adjustments and improvements 
on conditions of service in the Public Service for the 
2015/2016 to 2017/2018 terms, dated 20 May 2015 

and signed by the State on 19 May 2015 

Signature Date 

rq ·o.r6b/-'S. 

rr/ of le; 
.... ..... 

t Gf /"'~'S 
\ '1 'Oj d0/ 

/(} &f 'ttJif 

1qfo~/~1~ 

/)//? <!SJ \L 6 I 
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JUDGMENT and ORDER of the Labour Appeal Court of South Africa 
(Coram: Phatshoane ADJP and Davis and Coppin JJA) 
in the matter under LC Case No. J500/2020 
delivered on 15 December 2020 
(Refer to Annex "MP1" at Pages 1576 to 1597 - Volume 16) 

---oOo---
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

NATIONAL EDUCATION HEALTH 
AND ALLIED WORKERS UNION 

And 

THE MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS 

THE MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION 

THE PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

POLICE AND PRISONS CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

1 

CC Case: __ 
LC: J500/20 

Applicant 

First respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

10 
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SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 

NOTICE OF MOTION 
(APPLICATION FOR LEAVE TO APPEAL IN TERMS OF RULE 19) 

KINDLY TAKE NOTICE that the applicant C'NEHAWU") applies to this Court for an 

order in the following terms: 

1. The applicant is granted leave to appeal to this Honourable Court 

(CONSTITUTIONAL COURT), against the whole of the judgement and order 

of the Labour Appeal Court ("LAC") handed down on 15 December 2020 

under case number J500/20. 

2. The appeal is upheld, and the LAC's order of 15 December 2020 is set aside 

and replaced with an order in the following terms: 

2 
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2.1. The Counter application brought by the MINISTER OF PUBLIC 

SERVICE AND ADMINISTRATION and THE MINISTER OF FINANCE 

at the Labour Appeal Court is dismissed with costs. 

2.2. The MINISTER OF PUBLIC SERVICE AND ADMINISTRATION and 

THE MINISTER OF FINANCE are ordered to pay the costs of the 

appeal. 

2.3. TAKE NOTICE THAT the affidavit of MALOSE PHOKO attached 

hereto 1 will be used in support of this application for leave to appeal. 

TAKE NOTICE FURTHER THAT if you intend to oppose this application you are 

required, within ten days of service of this application on you, to lodge with the 10 

Registrar and to serve on the Applicants attorneys setting out the grounds on which 

you oppose the application . 

TAKE NOTICE FURTHER THAT the applicants have appointed the offices of the 

attorneys of record set out below as the addresses at which they will accept notice 

and service of all documents in these proceedings. 

DATED AT JOHANNESBURG ON THIS THE 26th DAY OF JANUARY 2021. 

3 
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M0BL~Ll ~~EX~CE MDZIKWA INC. 

1527 

Block A, First Fl ·pr Dunkeld Office Park 
Applicant's Atto~eys 

Dunkeld West, 6 h. North Road 

TO: 

AND TO: 

AND TO: 

AND TO: 

Tel: 011 781 397 . 
Fax: 011 781 3976 
Email: mlungisi@mpmgroup.co.za 

THE REGISTRAR 
The Constitutional Court of the South Africa 

THE STATE ATTORNEY, PRETORIA 

First and Seventh Respondents Attorney 
SALU Building 
316 Thabo Sehume Street 
Private Bag X91 
Pretoria, 0001 
Ref: 1977/2020/Z39/KD 
Tel (012) 309 1540 
Fax: 086 507 2371 
Ox: 298 Pretoria 
Email: CCory@justice.gov.za 

THE MINISTER OF BASIC EDUCATION 
Second Respondent 
222 Struben Street. 
Pretoria, 001 
Tel: 012 357 3000 
Fax: (012) 323 5989/5027 
Email: mabua.s@dbe.gov.za 

lnfo@dbe.gov.za/ 
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MALOSE PHOKO 

Do hereby make oath and say 

1534 

1. I am an adult male employed by the National Health and Allied Workers' 

Union ("NEHAWU"), the applicant, in the position of Head of legal, at its 

offices situated at 33 Hoofd Street, Braampark Johannesburg. 

2. I am duly authorised to depose to this affidavit on behalf of the applicant and 

to bring this application before this honourable court. 

3. Wherein I make submissions of a legal nature, I do so on the advice of the 10 

applicant's ("NEHAWU's") legal representatives, which advice I accept as 

being correct. 

4 
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4. The facts herein contained are within my personal knowledge, unless 

otherwise stated or Indicated by the context, and are to the best of my 

knowledge and belief both true and correct. 

5. The parties to this application are as cited above and in the notice of motion. 

I do not describe each one of them as to do so would unnecessarily 

overburden these papers. It is sufficient to state that all other trade unions 

cited as respondents herein were cited either as applicants in the main 

application at the Labour Court, in which the Public Servants Association was 

the first applicant, or cited as the respondents in that application, such as the 

applicant and other majority trade unions such as South African Democratic 10 

Teachers Union and others. 

6. The same trade unions were also cited in the counter applications of DPSA 

and Minister of Finance or National Treasury as respondents. NEHAWU and 

other trade unions did not oppose the main application. However, all unions 

cited in the counter application opposed the counter application. It is this 

counter application which was granted by the LAC in circumstances where 

the LAC dismissed the main application. The applicant in this leave to appeal 

has cited the other unions as respondents but seek no relief against them. 

They are cited because they have a material interest in the outcome of this 

leave to appeal. 20 
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AN OVERVIEW OF THIS APPLICATON 

7. This is an application for leave to appeal against the judgement and order of 

the Labour Appeal Court ("LAC"), sitting as a court of first instance, handed 

down on 15 December 2020. A copy of this judgment is attached as annexure 

[V16 - P1576 to 1597) 

"MPl". 

8. The application Is brought in terms of Rule 19 of the Constitutional Court 

Rules. Leave to appeal was not sought from the LAC as it was not necessary 

in terms of Rule 19(1) of the Constitutional Court Rules. This Court is the next 

Court, and the only Court with the power, jurisdiction and authority to 

adjudicate on an appeal of a judgment emanating from the LAC whether or 10 

not the LAC was sitting as Court of first Instance or Court of appeal. 

9. This application raises important constitutional matter and complex issues of 

law which warrant adjudication by this Court on appeal. The application 

concerns the legal effect of collective agreements concluded in the course of 

collective bargaining between the State as Employer, duly represented by 

the Minister of Public Service and Administration on the one hand and the 

public service employees, duly represented by majority representative trade 

unions on the other hand, taking into account the constitutional right to fair 

labour practice in section 23 of the constitution of the Republic of South 

Africa. 20 
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10. At the heart of this application is whether the State is permitted to renege on 

a collective agreement it voluntarily concluded in its capacity as employer 

midway of implementation on the guise that the last implementation phase 

of the agreement is invalid. 

11. The applicant contends that it was not open to the State to simply walk away 
[V17 - P1656] 

from its obligations binding on it and simply refuse to honour clause 3.3 of 

the collective agreement. 

12. The applicant also contends that this was a matter properly referred to the 

Public Service Co-ordinating Bargaining Council ("PSCBC11
} for arbitration 

under the relevant provisions and the rules applicable to the interpretation 10 

and enforcement of collective agreement. The LAC thus erred and 

committed a misdirection by adjudicating on the merits of the dispute, and 

upholding the State's counter application. 

13. The LAC ought to have dismissed the counter application for the reasons that 

I elaborate herein below and those that were elaborated upon in argument 

during the hearing of the application before the LAC. Significantly, the State's 

counter application was a red herring, disguised as such to excuse the 

government from complying with the collective agreement because the 

government has run out of money due to corruption, exacerbated by the 

7 
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COVID19 pandemic. Inability to pay or unaffordability is not a permissible 

ground to resile from the contract, unless It is pleaded as temporary inability. 

14. The majority unions, of which the applicant is one of them, concluded the 

Resolution / agreement on 8 June 2018 which provided for a three year 

multi-term agreement for salary adjustment and improvement for cond itions 

of service for employees in the public service in the financial years 

2018/2019; 2019/2020 and 2020/2021. 

15. The government complied with the agreement in the financial year 

2018/2019 and the second financial year, 2020/2021. However, the 

government repudiated and breached its contractual obligations in the third 10 

year, 2020/2021, by refusing to implement salary increases agreed upon as 

[V17 - P1656) 

contemplated in clause 3.3, of the agreement. The government's contention 

was that the bill was unaffordable. Simply put, the government was saying 

that it has run out of money and could not afford to effect salary increases. 

[V17 - P1656) 

The government's contention that clause 3.3 of the agreement is invalid for 

contravening the Public Finance Management Act and the Treasury 

Regulations came as an afterthought as a means to escape liability. For this, 

the conduct of the government should not be countenanced. The LAC erred 

in entertaining the counter application its sole purpose being to subvert the 

rule of law and the constitutional right of the government employees to fair 20 

8 
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labour practice and to bargain freely knowing that the outcome thereof 

would be binding and enforceable. 

THE FACTUAL BACKGROUND 

The negotiations and conclusion of the collective agreement 

16. The wage negotiations commenced in October 2017 before the PSCBC. At all 

material times during the PSCBC negotiation and at the conclusion of the 

collective agreement the employer was duly represented . It Is further 

important to note that during the PSCBC negotiation process the employer 

also had a team of director generals from the various departments' stake-

holder departments to guide the negotiations. 10 

17. Another round of negotiations on 6 December 2017 was held wherein the 

employer tabled an offer of CPI minus one on Salary levels 11 - 12, and CPI 

across the board for non- senior manager employees. There was no 

agreement in relation to this proposal. 

18. On 25 January 2018, and at the PSCBC, the employer tabled the following 

revised offer: 

[V4 - P294] 

"The salary adjustment for the period 1 April 2018 to 31 March 2019, effective 

from 1 April 2018, will be as follows: 

9 
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[V4 • P294] 
3.1.1Level1- 7 - CPI +1.5% 

3.1.2 Level 8-10 - CPI+ 1%; and 

3.1.3 Level 11-12 - CPI+ 0.5% 

[V4 • P295] 
The Salary adjustment for the period 1 April 2019 to 31 March 2020, effective from 

2019, will be as follows; 

3.1.4 level 1-7 - CPI+ 1.0% 

3.1.5 Level 8 -10- CPI +0.5%; and 

3.1.6 Level 11-12 - CPI 

The salary adjustment for the period 1 April 2021 to 31 March 2021, effective from 

April 2020, will be as follows: 10 

3.1.7 Level 1-7 - CPI +1.0 

3.1.8 Level 8 -10- CPI+ 0.5%; and 

3.1.9 Level 11-12-CPI 

The salary adjustment for the period 1 April 2021 to 31 March 2022, effective from 

1 April 2021, will be as follows: 

3.1.10 Level 1-7 - CPI 

10 
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The salary adjustment for the period 1 April 2022 to 31 March 2023 1 effective from 

1 April 2022, will be as follows; 

3.1.13 Level 1-7 - CPI 

3.1.14 Level 8 -10- CPI; and 

3.1.15 Level 11 -12- CPI" 

19. Labour did not accept the state's offer of a four years multi-term salary 

agreement, instead, maintained that a three year multi-term agreement 

would be more appropriate. Hence they tabled the following proposal 10 

instead: 

[V4 - P298) 

"2018 - 2019 

Level 1-7 -CPI+ 3% 

Level 8-10- CPI+ 2% 

Level 11-12 CPI+ 1% 

11 
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20. 

[V4 - P298] 

2019-2020 

Level 1-7 - CPI+ 3% 

Level 8-10 - CPI + 2% 

Level 11-12- CPI +1% 

2020-2021 

Level 1-7-CPI + 3% 

Level 8-10 - CPI+ 2% 

Level 11-12- CPI +1%" 

The rationale behind this offer is explained as follows: 

[V4 - P297] 

" Labour indicated that in terms of the levels, whilst they shall not be abolishing 

levels 1- 13, they wanted to propose a mechanism through which the benefit 

structure around levels 1-5 could be enhanced, thereby addressing the issue of 

12 s,~~AI 

10 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

FOUNDING AFFIDAVIT of NEHAWU in Support of the Application 

for Leave to Appeal directly to the Constitutional Court in terms of 
Rule 19 in the matter under LC Case No. J500/2020 deposed 

to by Malose Phoko, dated 27 January 2021 

1543 

[V4 • P297 to 298] 
affordability for the very low income Public Servants. They would revert with a 

proposal aimed at compensating those individuals for their low income levels" 

21. On 26 January 2018 the State presented the draft agreement which recorded 

the employers' revised tabled offer on the previous day. The Labour caucus 

then requested an opportunity to present the revised offer to their 

members. I annex the minutes of the PSCBC negotiation process and pray 

[V16 • P1598 to 1623] 

they be incorporated into this affidavit as "MP2". 

22. It is important to note that the revised offer was made knowingly, by the 

employer, having regard to the 2017 Midterm Budget Policy Statement 

("MTBS") that: 

[V3 • P234] 

"The shortfall In compensation budgets will deteriorate substantially If 

the public-service wage talks leads to an agreement that exceeds CPI 

inflation. For example, a CPI + 1 agreement would raise the national 

shortfall in 2018/19 to RB.2 billion, with the gap in provincial 

compensation budgets amounting to R4 billion. At this level, a three-

year agreement would push the national shortfall to R11.8 billion by 

2020/21, and provincial compensation spending would need to increase 

by R12. 7 billion." 

[V17 • P1624 to 1654] 
23. I annex a copy of the 2017 MTBS as "MP3". 

13 
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24. From the minutes it Is clear that there is no evidence demonstrating that the 

parties had Intended that the agreement would be unenforceable in 

circumstances that the employer would deem it unaffordable. 

25 . Following the offer tabled by the State on 26 January 2018, NEHAWU then 

embarked on a road show throughout the country to present the revised 

tabled offer and to obtain a mandate to accept same. 

26. Many of NEHAWU's members were not happy with the revised offers 

resulting In a huge loss of union membership. Despite this the majority of 

NEHAWU members reluctantly agreed to the employer's offer. 

27. On 21 May 2018 the draft public wage agreement had been circulated to the 

Employer and Labour. 

28. Between 21 May 2018 and 8 June 2018, the State ("the Employer11
), 

represented by Mr Romeo Adams, and labour (i.e. NAPTOSA, SADTU, 

NEHAWU, POPCRU, and DENOSA} signed Resolution 1 of 2018. I annex a 

(V17 - P1655 to 1661] 

copy of this Resolution as "MP4". 

29. The Resolution was signed by the Employer and by several admitted trade 

unions that represent the majority of votes on the side of Labour. 

30. The Resolution came into effect on the date it enjoyed majority support and 

remains in force unless terminated or amended by agreement in writing. The 

14 <b' ~ JI}!~ fl 
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Resolution enjoyed majority support on 8 June 2018. The Resolution has not 

been terminated or amended. 

31. The Resolution binds the employer and employees who are employed by the 

State and fall within the registered scope of the Council. 

Events following the conclusion of the collective agreement Including litigation 

history of this matter 

(V17 - P1655] 

32. The employer duly complied with its obligations in terms of clause 3.1 and 

[V17 - P1656] 

3.2 of the agreement by effecting the necessary salary adjustments for the 

financial years 2018/2019 and 2019/2020. 

33. The controversy began on the eve of the implementation of salary increases 10 

for the financial year 2020/2021. 

34. On 25 February 2020, the Employer made a presentation before the Council 

on the management of the Public Service wage bill. 

[V17 - P1656] 
35. During the presentation the Employer also sought the review of clause 3.3 of 

the Collective Agreement on the ground that it was unaffordable. 

36. At this stage the employer never alleged that it did not seek to comply with 

the agreement on the basis that It was unlawful, invalid, and 

unconstitutional or against public policy. 

15 
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37. On 6 March 2020 the PSCBCC sent a letter to the DPSA titled 

[V17 - P1662] 

"IMPLEMENTATION OF THE PSCBC RESOLUTION 1 OF 2018: AGREEEMENT 

ON THE SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC ERVICE FOR EH PERIOD 2018/2019; 2019/20 AND 

2020/21". In this correspondence the PSCBC Inter alia states: 

[V17 - P1662] 
II 

Clause 3.3 of the aforementioned Resolution deals with the salary 

adjustments, percentages and projected CPI% plus whatever additional 

percentage to be awarded. 

labour has requested that the employer make this determination known as 10 

to allow them to inform their membership. 

[V17 - P1662 to 1663] 

38. I annex a copy of this letter marked "MPS". 

39. On 11 March 2020 and in response to this letter the DPSA sent a letter in 

terms of which it inter alia stated: 

[V1 - P86] 
"Your letter dated 6 March 2020 has reference. It is common cause that on 

25/02/2020, the employer made a presentation to the Council on the Management 

16 s,'0 J!.R 
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[V1 - P86] 
of the Public Service Wage Bill, its growth, cost and unsustainability. Thereafter the 

employer requested review of Clause 3.3 of PSCBC Resolution 1 of 2018. However 

the employer did not have an opportunity to engage on the details thereof. 

Notwithstanding labour's response, it is our humble view that we need to be 

allowed to substantiate and further engage on our request for the review. This can 

only happen under the auspices of the Council. We believe that our request is 

reasonable and is well within the Code of Good Practice: Collective Bargaining and 

the Objectives of the PSCBC as outlined in the Labour Relations Act (1995) and the 

Constitution of the PSCBC, respectively. Furthermore in the interests of the 

economy it is imperative and critical that social dialogue continue. To this end, the 10 

employer looks forward to the active engagement of labour to help build a solid 

and effective social dialogue to overcome the current economic challenges. 

[V1 - P86 to 87] 

The request from the PSCBC for the confirmation of the CPI figure for purposes of 

the cost of living adjustment for public servants for the 2020/2021 financial year, 

directly relates to the request made by the employer at the above-mentioned 

Council meeting and is best responded to as indicated above, as continuing 

engagements in Council. In this regards, I therefore, on behalf of the employer, 

request a Special Council Meeting as follows: 

[V1 - P87] 
Agenda: Review of Clause 3.3 of PSB Resolution 1 of 2018. 

Date: 19/03/2020 20 

Time: lOhOO 

17 
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40. On 13 March 2020 the PSCBC sent a notice scheduling a Special Council 

Meeting to be held on 17 March 2020. This notice was in response to the 

request made by the DPSA in its letter of 11 March 2020. " I annex a copy of 

[V17 - P1664) 

this notice as "MP6". 

41. On 17 March 2020, at a Special Council meeting the Employer tabled a 

[V17 - P1656) 

presentation to review clause 3.3 of the Collective Agreement on the ground 

that it was unaffordable. 

42. The Employer proposed that all public service employees receive no salary 

increment for 2020/2021. The above proposal was rejected by labour, which 

[V17 - P1656) 

insisted that the Employer must comply with clause 3.3 of the Collective 10 

Agreement. 

43. On 25 March 2020 the employer tabled a summarised offer which was 

ultimately rejected by Labour. It must be noted that the effect of this offer 

was that the employees would be fully stripped of all rights accrued to them 

[V17 - P1656) 

in terms of clause 3.3. 

44. This Special Council Meeting yielded no fruitful results as the parties were 

unable to find each other. 
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45. As a result, on 1 April 2020 NEHAWU referred a dispute to the bargaining 

council for conciliation. 

[V17 - P1665) 

46. At this point, on 1 April 2020, the DPSA sent a letter titled "RE: FAILURE TO 

IMPLEMENT SALARY ADJUSTMENTS IN TERMS OF PSCBC RESOLUTION 1 OF 

201811 whereby It, inter alla, stated: 

[V17 - P1665] 

" 

We wish to reiterate that the employer is fully committed to the 

implementation of PSCBC Resolution 1of2018 . 

... " (own emphasis) 

[V17 - P1665) 

47. I annex a copy of this letter marked "MP7". 

48. The fact that the State communicated its Intention to Implement the 

agreement is crucial in that at the time it never opined that enforcement is 

unlawful. The fact that the state had difficulties implementing the agreement 

[V17 - P1656) 

does not render the enforcement of clause 3.3 unlawful. It must be noted 

that the presentation at the PSCBC was not an attempt to fully implement 

the agreement. Instead, it was an attempt by the State to avoid its 

[V17 - P1656] 

obligations in terms of clause 3.3 of the agreement. 
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49. NEHAWU's stance was always that there needs to be compliance with the 

agreement. The manner of compliance was the only thing which should have 

been up for discussion or negotiation in light of the current economic 

climate. 

SO. The conciliation proceeded and the dispute remained unresolved as at 20 

May 2020. The matter was referred to arbitration. The arbitration was set 

down on 22 June 2020 where the parties concluded a pre-arbitration minute. 

(V17 - P1666 to 1675) 

I annex the pre-arbitration minute as "MPS". 

51. The DPSA and National Treasury filed an application to postpone or stay the 

arb itration on the 26th of June 2020. The ruling for the stay application was 10 

issued on the 6th of July 2020 wherein the arbitrator dismissed the 

application. Despite this the Seventh Respondent and National Treasury 

delivered an urgent application on the same day seeking the same relief 

before the Labour Court. The urgent application matter was set down on the 

urgent Labour Court roll of 7th July 2020 and ultimately dismissed on 16 July 

2020. I annex a copy of the judgment and order where the urgent application 

(V17 - P1676 to 1705) 

was dismissed as ''MP9''. 

52. As a result, DPSA and · National Treasury filed an application for leave to 

appeal the urgent application judgement on the 22nd of July 2020. 
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53. The arbitration was set down for hearing from the 27th of July until the 30th 

of July 2020. The parties used the 27th of July 2020 to hold a further pre-

arbitration meeting. At this meeting DPSA and National Treasury stated that 

they will bring an application contesting the jurisdiction of the Arbitrator to 

hear the arbitration on the basis that they are raising constitutional defences 

and as a result the matter amounts to a constitutional matter. 

54. The parties agreed to file written submissions and for the matter to be 

argued on the 28th of August 2020. Before the jurisdictional point could be 

argued DPSA and National Treasury filed a counter application challenging 

[V17 - P1656] 

the Constitutionality of clause 3.3 of the wage agreement. The matter did 10 

not proceed on the 28th of August 2020 as a result of the counter application 

resulting in the judgement which is subject to appeal before this honourable 

court. 

55. NEHAWU participated in the proceedings only insofar as the counter-

application was concerned. This is because it takes the view that the 

bargaining council has exclusive jurisdiction to enforce the collective 

agreement on the strength of section 33A of the labour Relations Act 66 of 

1995 ("LRA"). 
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THE ISSUES GIVING RISE TO THE JURISIDICTION OF THIS HONOURABLE 

COURT 

56. In the counter-application the State sought to avoid the enforcement of 

Resolution 1 of 2018 on the following grounds: 

[V17 - P1656) 

56.1 Enforcement of clause 3.3 is unlawful for contravention of sections 

213 and 215 of Constitution of the Republic of South Africa ("the 

Constitution") and Regulations 78 and 79 of the Public Service 

Regulations, 2016. 

[V17 - P1656) 

56.2 Alternatively, enforcement of clause 3.3 would offend public policy; 

[V17 - P1656) 

56.3 Further alternatively; enforcement of clause 3.3. is unlawful for 1 o 
[V17 - P1656) 

breach of an alleged implied term in the Resolution that clause 3.3 is 

enforceable only if there is funding and or budget available and/ if 

the increase is affordable; 

[V17 - P1656) 

56.4 Further alternatively, the enforcement of clause 3.3 is unlawful for 
[V17 - P1656) 

breach of the tacit term in the Resolution that clause 3.3 is 

enforceable only if cost cutting measures proposed by the DPSA at 

the time, were implemented; 

[V17 - P1656) 

56.5 Further alternatively, clause 3.3 of the Resolution is unenforceable 

because performance is objectively impossible 
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57. At the outset, the issues which were presented before the LAC in the 

counter-application involved certain pronouncements on the 

constitutionality of the enforcement of the agreement. 

58. NEHAWU opposed the counter-application on a number of grounds, which 

all lead to the conclusion that the employer cannot escape its obligations in 

terms of the agreement as that would undermine the collective bargaining 

process. 

59 . The ultimate declaration of the LAC, inter alia, reads: 

[V16 - P1596) 

"1. It is declared that the enforcement of clause 3.3 is unlawful for 

contravention of sections 213 and 215 of Constitution of the Republic of 10 

South Africa {"the Constitution") and Regulations 78 and 79 of the Public 

Service Regulations, 2016." 

60. Therefore the declaration itself evokes the following constitutional questions 

thus engaging this Court's jurisdiction for a decision: 

60.1 Whether or not the declaratory order granted undermines the 

scheme of the Labour Relations Act, and collective Bargaining as a 

whole. 

60.2 Whether the judgment is in conflict with section 23 of the 

constitution and therefore legally incompetent. J1 ./ f? 
23 
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61. 

60.3 The case presented by DPSA and National Treasury was at odds with 

one another, with DPSA admitting that the agreement was lawful 

but for the first two years because money was budgeted for, for the 

[V17 - P1656] 

first two years, and National Treasury challenging only clause 3.3 of 

the agreement which pertained to the third and final year of the 

implementation of the agreement. 

60.4 It is inappropriate for the LAC to find that the agreement is invalid in 

circumstances where the issue of invalidity was confined to the 

[V17 - P1656] 

enforcement of clause 3.3 of the agreement. 

These four Issues comprise the grounds of appeal of which I expand on in the 

below paragraphs. 

62. From the body of judgement of the LAC it appears that none of the evidence 

and submissions raised by NEHAWU were actually considered by the LAC. 

There is no other forum which NEHAWU can approach apart from this Court 

for a fair hearing especially in light of the fact that the LAC was sitting as a 

court of first instance. 

THE GROUNDS OF APPEAL 

The Judgement undermines the Scheme of the LRA and Collective 

Bargaining as a whole 
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65. The climate being section 23(5) of the Constitution of the Republic of South 

Africa together with the scheme of the Labour Relations Act. 

66. It cannot be disputed that the parties the source of the party's powers to 

conclude a collective agreement flows directly from section 23(5) of the 

Constitution of the Republic of South Africa. Section 23(5) reads that: 

"(5) Every trade union, employers' organisation and employer has the right 

to engage In collective bargaining. National legislation may be enacted to 

regulate collective bargaining. To the extent that the legislation may limit a 10 

right In this Chapter, the limitation must comply with section 36(1)." 

67. The national legislation referred to In section 23(5) is the Labour Relations 

Act 66 of 1995. 

68. Section 23 of the LRA deals with the legal effect of the collective agreement 

In that it provides that: 

"{l) A collective agreement binds-

(a) the parties to the collective agreement; 
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{b) each party to the collective agreement and the members of every 

other party to the collective agreement, in so far as the p~ovisions are 

applicable between them; 

(c) .... 

(2) A collective agreement binds for the whole period of the collective 

agreement every person bound in terms of subsection (l)(c) who was a 

member at the time it became binding, or who becomes a member 

after it became binding, whether or not that person continues to be a 

member of the registered trade union or registered employers' 

organisation for the duration of the collective agreement. 10 

(3) Where applicable, a collective agreement varies any contract of 

employment between an employee and employer who are both bound 

by the collective agreement. 

(4) Unless the collective agreement provides otherwise, any party to a 

collective agreement that is concluded for an Indefinite period may 

terminate the agreement by giving reasonable notice in writing to the 

other parties." 

69. A declaratory order like the one granted by the LAC undermines the binding 

26 
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Constitution of the Republic of South Africa read with section 23 of the LRA. 

The LAC did not at all consider the scheme of the Labour Relations Act and 

collective Bargaining as a whole in the context of section 23(5) of the 

Constitution . 

70. Where an Act specifically regulates the dispute at Issue, litigants cannot rely 

directly on their constitutional rights without challenging the 

constitutionality of the statute, which the DPSA and NT had not done. In 

other words the court erred by granting an order that sections 213 and 215 

of the Constitution of the Republic of South Africa would be breached, in 

circumstances where section 23 of the LRA was not being challenged. In any 10 

event, on a proper reading and interpretation of the agreement, it did not 

breach section 213 of the constitution because section 213 deals with the 

National Revenue Fund, and establishes National Revenue Fund into which 

all money received by the national government must be paid, except money 

reasonably excluded by an Act of Parliament. Similarly, on a proper 

[V17 - P1656) 

Interpretation of the agreement and clause 3.3 in particular, It did not 

contravene section 215 of the constitution. The LAC erred in finding that 

section 213 and section 215 of the constitution had been contravened by the 
[V17 - P1656) 

conclusion of clause 3.3 of the agreement. 

The judgement is in conflict with section 23 of the constitution 
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71. Collective bargaining is the process by which employers and organised 

groups of employees (trade unions) seek to reconcile their conflicting goals 

through mutual accommodation. 

72. Collective bargaining involves demand and concession until an agreement is 

reached. Collective bargaining cannot be reduced to mere consultations in 

that it assumes willingness on each side not only to listen and to consider the 

representations of the other but also to abandon fixed positions where 

possible in order to find common ground . 

73 . NEHAWU as indicated in the above factual background abandoned Its fixed 

position and concluded the agreement on a revised offer as presented by the 10 

employer. This compromise to NEHAWU did not come without its 

punishment as membership numbers declined as a result. 

74. As indicated above the right to collective bargain stems from the 

Constitution of the Republic of South African and the LRA. This right Is part 

and parcel of the right to fair labour practice. 

75. The effect of the judgement is that the constitutional rights have been 

unjustifiably limited. The LAC provided no reasons for the limitation of the 

right to fair labour practices and collective bargaining. 
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76. The LAC judgment undermines collective bargaining which is a constitutional 

right of employees and for this reason it is fundamentally flawed, legally 

untenable, and should be set aside. 

The court erred by finding that It would not be just and equitable to grant an order 

enforcing the agreement within the economic and social context within which this 

dispute arose. 

77. Carefully construed this finding by the LAC appears to be properly located in 

the public policy challenge by the State opposing the enforcement of the 

agreement. 

78. At the outset, the court erred by not taking into account the evidence and 10 

submissions presented by NEHAWU in opposing the public policy argument 

presented by the state, which are contained in the below paragraphs. 

79.. Section 23(5) of the LRA seeks to prevent injustices of the past when 

apartheid government thrived on cheap labour. Enforcement of a collective 

agreement gives life to the right to collective bargaining. The LAC failed to 

appreciate that the purpose of the agreement is to improve the conditions of 

service for the employees in the public sector. 
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state as an employer and it provides an additional layer of protection to 

employees In the public service In the following manner: 

"(1) Within public administration there is a public service for the 

Republic, which must function, and be structured, in terms of 

national legislation, and which must loyally execute the lawful 

policies of the government of the day. 

(2) The terms and conditions of employment in the public service 

must be regulated by national legislation. Employees are entitled to 

a fair pension as regulated by national legislation." 

81. On 8 June 2013, the parties to the bargaining forum concluded Resolution 1 

of 2013: Service Charter. 

82. The service charter is a social contract, commitment and agreement between 

the state and public servants. It sets out the partners roles and responsibility 

to improve performance enhance and fast track the delivery of service to 

[V17 - P1706 to 1716) 

improve the lives of our people. I annex the service charter as "MPlO" 

83. The service charter was concluded with the aims and objectives to give life 

and reaffirm the principles set out in section 195 of the Constitution of the 

Republic of South Africa. As an illustration, section 195 (h) of the Constitution 

30 S•e j}j, !? 
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provides that public administration must be governed by democratic values 

including: 

"Good human-resource management and career-development practices, to 

maximise human potential, must be cultivated." 

84. The service charter expands on section 195(h) of the Constitution in that 

Article 6 provides that the state commits to the provisions enshrined in 

section 23 of the Constitution, the Labour Relations Act and other applicable 

labour legislation. 

85 . The State in Article 6.14 further commits to recognising that the public 

servants have the right to engage In collective bargaining. Resolution 1 of 10 

2018 is a product of the public servants rights to engage in collective 

bargaining. In terms of section 23 of the Labour Relations Act, Resolution 1 of 

2018 has a statutory binding effect. Section 23 of the LRA has given collective 

agreements, as defined in section 213 of the LRA, a statutory binding effect 

(section 23(1)(a) of the LRA). 

86. Section 23 of the Constitution, read with the PSA Act and the Service Charter 

aims to protect the exploitation of workers, which was a feature of life for 
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decades in South Africa, when the apartheid government thrived on cheap 

labour. 

87. If one has regard to the letter by the employer dated 1 April 2020, 

mentioned above, it unequivocally states that it is committed to implement 

the agreement. The fact that it may have been experiencing difficulties in the 

course of lmplementatlon does not mean the agreement cannot be 

implemented. One of the major reasons for the government's inability to 

[V17 - P1656] 

comply with Its obligations In terms of clause 3.3 is the mismanagement of 

the economy and corruption and not COVID19 pandemic. The COVID19 

pandemic only hit the South African shores in March 2020, yet the 10 

government had already given its intention not to be bound by the 

agreement in respect of the third year of implementation long before March 

2020. The Minister of Finance had already fired the first salvo in his budget 

speech in February 2020 that the government would not implement the 

wage agreement for the financial year 2020/2021. It Is therefore not open to 

the government to use COVID19 pandemic as an excuse. 

88. The financial mismanagement I have referred to above was captured in the 

2019 MTBS, where the current Minister of Finance states that: 

"In addition to low growth, South Africa's biggest economic risk is 

Eskom. Ongoing problems with the utility's operations continue to 20 
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disrupt the supply of electricity to households and businesses. 

Government has set aside significant resources for Eskom. 11 

[V17 • P1717 to 1728) 

89. I annex a copy of the 2019 MTBS as "MPll". 

90. Eskom has been riddled with corruption and maladministration under 

government's watch. The State Owned Enterprises are ailing with no 

prospects of redemption. This is largely due to rampant corruption that takes 

place on government's watch. It is not open for the government to turn 

around and use lack of resources as a reason to repudiate its obligations. 

91. Eskom is not the only problem as acknowledged by the Minister of Finance in 

his 2019 MTBS, wherein he states that: 10 

"Several large state-owned companies are in crisis as a result of 

governance failures, poor operational performance and resultant 

unsustainable debt burdens." 

92. The above crisis has materialised despite Minister Gigaba, in his MTBS 

speech 2017 stating that: 

[V17 • P1649) 

"The trend of socs seeking bailouts to finance operational expenditure, 

inefficiency and waste must also be brought to an end. 
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[V17 - P1649) 
In due course, National Treasury will make proposals to make our 

government guarantee framework more stringent. 

It is imperative that government ensures that the Boards of Directors in 

the SOCs are properly qualified, ethical and provide the requisite skill 

sets that wll/ ensure that the socs are soundly and profitably run, to 

properly serve their mandates. 

This needs to be done without delay. 

[V17 - P1650) 

If board members do not exercise the leadership, good governance and 

financial management expected of them, government must act quickly 

and decisively." 10 

93. Poor governance by the government has further had the following 

consequences which have great financial and economic Implications: 

"At the same time, government is working to reverse the impact of 

state capture, rebuild the capacity of the public service and improve 

spending efficiency." 

94. The government has failed to enact reforms that will enable growth in the 

economy as captured by the Minister of Finance in his 2019 MTBS. Under the 

title Promoting investment and economic growth, the Minister of Finance 

calls upon government to: tJ1i !! 
34 
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" ... enact reforms that will enable South Africa to break from the spiral of 

anaemic growth, promoting investment and job creation. 

Policy certainty and a conducive business environment are critical to support 

the confidence of businesses and households. A robust monetary policy 

framework has provided certainty but needs to be complemented with a 

range of reforms that are within government's control and do not require 

significantfunding. These would help to raise Jong-term growth." 

95. The problems in the economy have been in existence for over a decade as 

demonstrated in the following extract by the Minister of Finance In the 2019 

MTBS: 10 

"Since 2013, as the global economy and most of our developing-country 

peers experienced a rebound in economic activity, South Africa's GDP 

growth trend has continued to decline. Failure to implement structural 

reforms and Improve the composition and quality of spending meant 

that potential gains from persistent fiscal support were not realised. In 

turn, weak economic growth resulted in repeated revenue shortfalls, 

higher budget deficits and mounting government debt." 

96. It is not open for the State to allege that it is objectively impossible to 

[V17 - P1656] 

enforce clause 3.3 of the collective agreement, in circumstances where it 
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repeatedly failed to implement the necessary structural reforms and comply 

with the standards of good governance. 

97. The State materially contributed to its alleged unaffordability to implement 

[V17 - P1656] 

clause 3.3. The State has failed to produce sufficient evidence to substantiate 

its allegations of unaffordability and impossibility of performance. Its counter 

application ought to have failed on these bases as well. 

98. These failures have resulted In mere lip service to the following commitment 

made by the state in its "Overview" to the 2017 MTBS where it states: 

[V3 - P192] 

"Government is committed to transformation and confidence-boosting 

measures to promote investment. Combined with microeconomic 10 

reforms, higher levels of business and consumer confidence will return 

the economy to a higher growth path over time." 

[V3 - P187] 

99. The above demonstrates that the employer failed to take "Decisive action 

needed for a new growth trajectory" as called for by the MTBS 2017. 

[V17 - P1656] 

100. This year's 37.5 bil lion (clause 3.3. of Resolution 1 of 2018) is part of the 

R160 billion that is to be cut from the wage bill (2019/20-2022/23), as part of 

the Treasury's drawing down the national debt. But on page 28 of the 2019 

[V17 - P1717 to 1728] 
MTBS, it is apparent that this R161bn that is to be cut from the wage bill is 

actually a trade-off - the idea is to use it to finance ESKOM. 

36 



Consolidated CCT Record 

(CCT Case No. 21/2021) 

FOUNDING AFFIDAVIT of NEHAWU in Support of the Appl ication 

for Leave to Appeal directly to the Constitutional Court in terms of 
Rule 19 in the matter under LC Case No. J500/2020 deposed 

to by Malose Phoko, dated 27 January 2021 

1567 

101. In other words, to support the restructuring of ESKOM. In this regard, over 

the same period as and when the cuts would take place, Treasury would be 

spending about Rl61 billion on ESKOM, thus penalising the public servants 

for the mismanagement and corruption that has brought ESKOM to Its knees 

and these allocations to ESKOM are given without any constraints of the 

huge salary bills, bonus, board fees enjoyed by the executives and directors 

of the entity. 

102. The government bears the overall responsibility to comply with its 

[V17 - P1656] 
obligations in terms of clause 3.3 of the collective agreement. Its repudiation 

of the agreement is unlawful and undermines the object and purport of 10 

collective bargaining. 

The LAC erred by failing to accept that the State was properly mandated to enter 

into the agreement 

103. This ground of appeal Is premised on the criticism on the following finding In 

of the LAC's judgement: 

[V16 - P1591] 

"Absent compliance with Regulation 79, it matters not whether Cabinet 

might have approved the agreement, in that, whatever the Minister of 

Finance may or may not have said in Cabinet cannot be read to equate 

compliance with s216 of the Constitution read together with Regulation 79." 

tit.I 
37 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

FOUNDING AFFIDAVIT of NEHAWU in Support of the Application 

for Leave to Appeal directly to the Constitutional Court in terms of 
Rule 19 in the matter under LC Case No. J500/2020 deposed 

to by Malose Phoko, dated 27 January 2021 

104. This finding is legally wrong for the following reasons: 

1568 

104.1 A decision by cabinet is valid and binding until set aside following a 

judicial review. 

104.2 The decision by cabinet was never reviewed and subsequently set 

aside by order of court. 

104.3 The proceedings before the LAC were not a judicial review of the 

cabinet decision to sign the agreement. 

104.4 There was simply no evidence placed before the LAC, save for the 

bald allegation, that the amount was not budgeted for in that it 

exceeded the compensation envelope. The argument that the 10 

agreement is invalid in that the budget exceeding the compensation 

envelope cannot be sustained for the following reasons: 

104.4.1 The compensation envelope is an estimated projection of 

what government anticipates spending on wages in the 

entire public sector. This amount is not only limited to the 

employees covered by Resolution 1 of 2018(i.e. levels 1 -

12), but it is inclusive of all employees such as managers, 

chiefs and traditional leaders. 
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104.4.2 The government correctly points out that the 

compensation envelope is adjusted on an annual basis as 

the actual expenditure Is reconciled. These adjustments 

are usually adjusted as and when the employer exceeds 

his budgetary allocation for the proposed year. 

104.4.3 Section 213(2} of the Constitution of the Republic of South 

Africa, 1996, provides that money may be withdrawn from 

the National Revenue Fund only in terms of an 

appropriation by an Act of Parliament or as a direct charge 

against that Fund, when it is provided for In the 10 

Constitution of the Republic of South Africa, 1996, or an 

Act of Parliament. 

104.4.4 The Appropriation Act, 2017 (Act No. 6 of 2017), provides 

for the appropriation of money from the National 

Revenue Fund to provide for the requirements of the 

State in respect of the 2017 /18 financial year. This 

legislation is confined to the government's expenditure 

for the financial years 2017 /2018. The financial year end 

of the employer is 31 March 2018, and as such the 

20 
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104.4.S Section 12(1) and (2) of the Money Bills Amendment 

Procedure and Related Matters Act, 2009 (Act No. 9 of 

2009), provides for the tabling of a national adjustments 

budget, as envisaged in section 30 of the Public Finance 

Management Act, 1999 {Act No. 1 of 1999), with an 

adjustments appropriation Bill, to make adjustments to 

the appropriations in an Appropriation Act. 

104.4.6 The intention of the Adjustments Appropriation Act 12 of 

2017 is to effect adjustments to the appropriation of 

money from the National Revenue Fund for the 10 

requirements of the State In respect of the 2017 /18 

financial year; and to provide for matters incidental 

thereto. 

104.4.7 The adjustments to appropriate money from the revenue 

fund, in terms of the said Act 12 of 2017, do not cover the 

entire duration of the collective agreement nor are they 

intended to cover such duration. 

104.4.8 Therefore, the fact that the compensation envelope 

outlined in the MTBS 2017 is exceeded does not mean 

[V17 - P1656) 

that clause 3.3. is rendered unaffordable or that 20 

40 
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governments responsibility in terms of the collective 

agreement is discharged as a consequence. 

104.4.9 In the past, the employer has made adjustments from its 

budget in order to meet its obligations in terms of past 

collective agreements in relation to wages. The prior 

practice has revealed that the employer must adjust its 

budget in the event that it exceeds its allocation. This is 

what the parties anticipated when they concluded the 

collective agreement. 

104.4.10 A decision taken by cabinet, in circumstances where it is 10 

the Minister of Finance who places the matter before 

cabinet, can not be divorced from the decision-making 

powers of the Minister of Finance. The decision was 

properly authorised and therefore valid and binding until 

set aside on judicial review. 

104.S The government's inordinately delayed in approaching court to 
[V17 - P1656) 

declare invalid clause 3.3 of the collective agreement and has 

not provided explanation for the delay. The LAC erred in 

granting a remedy to the government when in these 

circumstances it ought to have dismissed the counter 20 

application due to inordinate delay and absence of explanation 

41 s,~. f/1. ;! 
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by the government or exercise its discretion to withhold a 

remedy sought by the government. As a result, the LAC 

improperly assumed jurisdiction to entertain the counter 

application in circumstances where the counter application was 

not properly before court for lack of explanation for the 

inordinate delay. 

The finding of Invalidity on the strength of Minster Glgaba's letter of 14 

February 2018 

105. The LAC erred in finding that: 

[V16 - P1587) 

"The contents of the letter of 14 February evinces the absence of any commitment 10 

by National Treasury of the kind required expressly by Regulation 79. The sixth 

respondent's case is buttressed by the lack of evidence of any written agreement 

by any other Department of State. This ls not denied by applicant's or the 

respondent unioh In their affidavits" 

106. The LAC failed to take into account the evidence and submissions by 

NEHAWU that the shortcomings of the employer's reliance on former 

Minister Gigaba's letter are that: 

[V17 - P1656) 

106.1 Clause 3.3 ls a manifestation of a revised offer from the employer. 

42 ~'<0 jJJ. // 
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106.2 The employer was at all material times guided by a team of director 

generals from a number of relevant stake-holder departments when 

[V17 - P1656] 

it presented clause 3.3. 

106.3 This counter offer was never retracted after Minister Gigaba's letter. 

106.4 The counter-offer was made in full view of the economic climate as 

expressed in the 2017 Midterm Budget Policy Statement ("MTBS") 

which stated that:1 

[V3 - P234] 

"The shortfall in compensation budgets will deteriorate 

substantially if the public-service wage talks leads to an 

agreement that exceeds CPI inflation. For example, a CPI + 1 1 o 

agreement would raise the national shortfall in 2018/19 to R8 .2 

billion, with the gap in provincial compensation budgets 

amounting to R4 billion. At this level, a three-year agreement 

would push the national shortfall to Rll.8 billion by 2020/21, and 

provincial compensation spending would need to increase by 

R12.7 billion." 

107. Another shortcoming of the findings made by the LAC above, is that there is 

no evidence that the State approached the other state departments or 

agencies to satisfy the court that the agreement could not be enforced by 

virtue of Regulation 79(c)(iii). 20 

43 
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108. In considering the letter from Minister Gigaba, the LAC further Ignored the 

fact that the case presented by DPSA and National Treasury was at odds with 

one another. The DPSA admitting that the agreement was lawful for the first 

two years because money was available to comply with the agreement. The 

DPSA submitted that the agreement only became invalid when it was time to 

[V17 - P1656) 

perform in terms of clause 3.3. On the other hand, the NT's case was that the 

agreement was invalid from the onset. National Treasury distanced itself 

from the DPSA's case and submissions despite that the employer ls DPSA in 

terms of the Public Service Act and not National Treasury. DPSA is a 

representative employer for all State Departments. Government presented a 10 

contradictory case before the LAC and probated and reprobated In 

circumstances not permitted In law. 

CONCLUSION 

109. For the reasons I have put forward herein above, the LAC judgment is 

defective both factually and legally. It is a product of misdirection as to the 

facts and the law. It is legally unsustainable. It should be set aside. This is a 

very important matter and it is a matter of huge public Interest and the 

interest of justice so demands that it be entertained by the apex court. The 

constitutional matter and the legal issues that arise from it have not been 

dealt with before. If leave to appeal is granted, the appeal has reasonable 20 

prospects of success. ji ;? 
44 
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110. Accordingly, may it please this court to grant the orders sought in the notice 

of motion to which this affidavit is attached. 

DEPONENT 

COMMISSIONER OF OATHS 

'""'~ c:::._i. ~ <:::::.>-...._)'--°' 
FULL NAMES: 

CAPACITY: 

10 

~\ ~~~~\~ ~\J~~ 
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IN THE LABOUR APPEAL COURT OF SOUTH AFRICA, JOHANNESBURG 

Reportable 

LAC Case No: J500/2020 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First Applicant 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA Second Applicant 

HEAL TH AND OTHER SERVICES 10 

PERSONNEL TRADE UNION OF SOUTH 

AFRICA 
Third Applicant 

SOUTH AFRICAN TEACHERS UNION Fourth Applicant 

NATIONAL TEACHERS UNION Fifth Applicant 

and 

MINISTER OF PUBLIC SERVICE AND First Respondent 

ADMINISTRATION 
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2 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND CORRECTIONAL 

SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE AND 

ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING BARGAINING 

COUNCIL 

DEMOCRATIC NURSING ASSOCIATION OF 

SOUTH AFRICA 

NATIONAL EDUCATION HEAL TH AND ALLIED 

WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE AND 

ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC TEACHERS 

UNION 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eight Respondent 10 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 20 
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Heard: 09 December 2020 

Delivered: 15 December 2020 

Coram: Phatshoane ADJP, Davis JA and Coppin JA 

JUDGMENT 

THE COURT 

Introduction 

1578 

[1] In his seminal contribution to the understanding of the scope of adjudication, 

Professor Lon Fuller1, in describing disputes which cannot be resolved 

adequately by adjudication, introduced the concept of polycentricity. Fuller 

defined polycentric problems as 'situations of interacting points of inference' 1 o 
which, when applied to adjudication 'involved many affected parties and a 

somewhat fluid state of affairs.'2 In short, Fuller emphasised that where a 

multitude of parties is affected by a decision, this may result in complex 

repercussions as a result of interventions which cannot be adequately 

predicted by the adjudicator. The criticism of this theory3 notwithstanding, the 

problem of a polycentric decision looms large in the context of the present 

dispute. 

[2] In essence, the dispute concerns a collective agreement entered into 

between the Government through the offices of the first respondent and the 

1 LR Fuller 'The Forms and LimUs of Adjudication' (1978} 92 Harvard Law Review 353. 20 
2 Fuller at 395-397 
3 See for example J W F Allison 'Fuller's Analysis of Po/ycentric Disputes and Limits of Adjudication' 
1994 (53) Ccmbridge Law Journal 367, 
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admitted union members to the Public Service Coordinated Bargaining 

Council ('PSCBC') which was concluded in 2018. The agreement was entitled 
[V17 - P1655] 

'Resolution 1: Agreement on the Salary Adjustments and Improvements on 

Conditions of Service in the Public Service for the Period 2018/2019; 

2019/2020 and 2020/2021 ('the collective agreement'). 

[3] The agreement concerned adjustments to the salary structure of public 

service employees for the three financial years referred to above. The 

collective agreement was implemented for both the 2018/2019 and the 

2019/2020 financial years. The present dispute concerns the enforceability of 

part of the collective agreement that provides for salary increases for these 10 

employees for the financial year 2020/2021. 

(4) This Court is now faced with an application in which the applicants seek the 

enforcement of a clause in the collective agreement which the first and 

seventh respondents contend would cost the fiscus in the amount of R 37.8 

billion. The sixth respondent, which opposes the enforcement of the clause in 

its entirety, has launched a counter-application seeking declaratory relief that 

the relevant clause is unlawful, invalid and unenforceable. 

[5] At the hearing, this court treated the application and the counter-application 

as inextricably linked so that a finding of invalidity and unenforceability of the 

collective agreement, insofar as it is relevant to the present dispute, would be 20 

determinative thereof. For the sake of clarity, I shall refer to the ninth to 

fourteenth respondents who oppose the counter-application as the 

respondent unions. 

The factual matrix 

[6] Wage negotiations between the Government as the employer and the trade 

union parties which were represented at the PSCBC commenced in 

November 2017. After lengthy negotiations, Resolution 1, which constituted 
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5 

the collective agreement, was concluded in May and June 2018. The parties 

who signed it were the Government as employer and the ninth, tenth, 

eleventh, fourteenth respondents together with the second applicant. 

According to an affidavit deposed to by Mr Mchunu, on behalf of the first 

respondent, the signatory unions, whilst not the only ones in the PSCBC 
[V1 • P38] 

constituted the majority for the purposes of clause 17.9 of the PSCBC's 

constitution. The resolution was thus signed by the Government through the 

first respondent and the unions which represented the majority of the union 

votes at the PSCBC. The resolution thus became binding on all parties at the 

PSCBC. 10 

[V17 - P1655 to 1656) 

[7] Clause 3 of Resolution 1 provided for the necessary salary adjustments. 
[V17 • P1655 to 1656) 

Clauses 3.1 and 3.2 provided for salary adjustments in the 2018/2019 and 
[V17 • P1656) 

2019/2020 years. As indicated, these clauses were implemented. Clause 3.3, 

which is the relevant one for the purposes of the present dispute, provides for 

salary adjustments for employees in the public service in the 2020/2021 year 

in the following terms: 

[V17 - P1656) 

'3.3 The salary adjustment for the period 1 April 2020 to 31 March 2021, 

effective from 1 April 2020, for employees on salary levels 1-12 will be as 

follows; 

3.3.1 Level 1 to 7 Projected CPI + 1.0% 

3.3.2 Level 8 to 10 Projected CPI + 0.5% and 

3.3.3 Level 11 to 12: Projected CPI' 

[V17 - P1656) 

[8] Clause 3.4 of the collective agreement then provides that: 

[V17 - P1656) 

'3.4 The projected CPI for the 2019/2020 and the 2020/2021 FY will be as 

determined by the National Treasury for these respective periods.' 

[9] Between 25 February and 25 March 2020, the Government sought the 
[V17 • P1656] 

agreement of the union parties to revise clause 3.3 on the basis that its costs 

20 
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were unaffordable. The union parties refused to revise the agreement and 
[V17 - P1656) 

insisted on its implementation. It is common that clause 3.3 was not 

implemented on 1 April 2020. 

[1 OJ Aggrieved by the Government's attempt to alter, if not repudiate, the 

collective agreement, the ninth, eleventh and fourteenth respondents, inter 

alia, referred the dispute to the PSCBC on 2 April 2020. The dispute was 

conciliated on 20 May 2020 but proved to be unsuccessful and thus the 

dispute remained unresolved when the relevant unions requested arbitration 

which was opposed by the Government parties. The dispute about whether 

the matter should be resolved by arbitration was superseded by events, in 1 o 
that, on 8 June 2020, the present application was launched seeking an order 

to compel the first, sixth and seventh respondents to comply with its 
[V17 - P1656) 

obligations in terms of clause 3.3 of the collective agreement. The arbitration 

was postponed until this application was finalised. At the same time, the 

counter-application was launched by the sixth respondent seeking declaratory 

relief concerning the legality of the collective agreement and its enforcement. 

[11] When the dispute came before this Court, sitting as a court of first instance, a 

range of legal issues was raised by the various parties. Suffice to say that the 

key question for determination of both the application and the counter-
[V17 - P1656] 

application was whether Clause 3.3 is invalid in that the collective agreement, 20 

in the view of the sixth respondent, was concluded in contravention of 

Regulations 78 and 79 of the Public Service Regulations which were 

promulgated under the Public Service Act 1994. It is to that question to which 

we must now turn in order to resolve the present dispute. 

The applicable regulations 

[12) Regulation 78 mandates collective bargaining and empowers the Executive to 

engage in negotiations and subsequently to conclude a collective agreement. 

To the extent that it is relevant, the regulation reads thus: 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

ANNEX "MP1" - Judgment and Order of the Labour Appeal Court 

(Coram : Phatshoane ADJP and Davis and Coppin JJA) 
in the matter under LC Case No. J500/2020 

delivered on 15 December 2020 

1582 

7 

(1) Collective bargaining shall be regulated by the Labour Relations Act. 

(2) An executive authority may enter into a collective agreement on a 

matter of mutual interest only if that authority 

(a) is responsible for managing collective bargaining on behalf of the 

State as employer in that forum; 

(b) has authority to deal with the matter concerned; and 

(c) meets the fiscal requirements contained in regulation 79. 

(3) In the Public Service Co-ordinating Bargaining Council, which deals 

only with matters transverse to the public service, the Minister is responsible 

for negotiations on behalf of the State as employer. (emphasis added) 1 o 

[13] Regulation 79 headed "Matters with Fiscal Implications, provides inter alia" as 

follows: 

'An executive authority shall enter into a collective agreement in the 

appropriate bargaining council on any matter that has financial implications 

only if 

(a) he or she has a realistic calculation of the costs involved in both the 

current and the subsequent fiscal year; 

(b) the agreement does not conflict with the Treasury Regulations; and 

(c) he or she can cover the costs 

(i) from his or her departmental budget; 

(ii) on the basis of a written commitment from the Treasury to 

provide additional funds; or 

(iii) from the budgets of other departments or agencies with their 

written agreement and Treasury approval.' (emphasis added) 

20 
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[14] When the two regulations are read together, it is clear that they impose a 

requirement for the conclusion of a collective agreement by the State to this 

extent: the cost of the collective agreement must be covered from the budget 

of the relevant department of State or on the basis of a written commitment 

from the Treasury to provide additional funds or, alternatively, from the 

budget of other departments or agencies with their written consent together 

with approval from National Treasury. 

[15] From the papers, it appears that the cost of the collective agreement could 

not be covered solely from the budget of the seventh respondent. No written 

commitment was provided by National Treasury to provide additional funding 10 

and, further, no written agreement by any other department or agency and 

National Treasury's approval has been procured to fund the deficit from other 

budgets. The applicants' and the respondent unions contended that National 

Treasury and the Minister of Finance were bound by the approval by Cabinet 

of a draft agreement which had been entered into on 26 January 2018. 

[16] Counsel for the applicants as well as counsel for the ninth, eleventh and 

fourteenth respondents, together with counsel for the tenth respondent, all 

contended that the seventh respondent had been authorised to act on behalf 

of the Government at the PSCBC. The offer had been made by the 

Government and had been approved by the Cabinet. Further, the seventh 20 

respondent had then made the offer to the relevant unions in the PSCBC 

which had been accepted. It was this outcome which represented the 

collective agreement. 

[17] Applicants contend that, in terms of s 91 of the Constitution of the Republic of 

South Africa, 1996, once Cabinet approves the offer to be made to the 

unions, that is the January 2018 offer, all Ministers of State were bound by it, 

including the first and sixth respondent. In particular, the presentation to the 

Committee of Ministers ('COM') set out the full range of public service 

negotiations for the relevant period of 2018/2019 to 2020/2021. Applicants' 
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counsel submitted that from this document it was clear that the first and 

seventh respondents intended to implement other measures in order to obtain 

the additional funding necessary to meet the costs of the collective 
[V17 - P1656] 

agreement, including Clause 3.3. In that presentation, it was stated that the 

additional expenditure per year would be as follows: 

2018/2019 R6.2 billion 

2019/2020 R10.7 billion 

2020/2021 R 13.2 billion 

[18] This represented a total outlay over the period of R 30.2 billion. These figures 

were part of the presentation made to the COM. COM approved the draft 10 

agreement and hence the final collective agreement. The sixth respondent, 

was both a member of the Cabinet and of COM and therefore the collective 

agreement fell within the ambit of s 91 of the Constitution. 

[19] In support of this conclusion, the respondent unions contended that, as the 

sixth respondent was the political head of National Treasury, and had been 

part of Cabinet and thus had participated in the relevant Cabinet decision, 

there had been Treasury approval for the proposal which, in turn, gainsaid the 

reliance of the sixth respondent on Regulation 79. The applicants, together 

with the respondent unions, therefore, submitted that it could be inferred that 

the Cabinet had considered ways in which it would raise funds to meet the 20 

shortfall of R 30.2 billion, being the additional funding required in the event 

that the collective agreement was implemented. In their view, this was the 

only reasonable inference to draw from the facts because this Court could not 

assume that the Executive arm of Government had chosen deliberately to 

use its powers in breach of the rule of law by concluding an agreement in 

flagrant violation of Regulations 78 and 79. Hence it followed that the only 

reasonable inference which this Court could draw from the evidence 

presented was that Cabinet considered and then complied with Regulation 
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10 

79, when it made its decision to present the offer of January 2018 to the 

applicants and respondent unions, and hence agreed to enter into the 

collective agreement on that basis. 

[20J In answer to this argument, counsel for the sixth respondent referred 

extensively to a letter written by the then Minister of Finance, Mr Malusi 

Gigaba, to the then Minister for Public Service Administration, Ms AF 

Muthambi, on 14 February 2018 which contains the following of relevance to 

the present dispute: 

[V18 - P1778] 

'The National Treasury has carefully examined the request against funds 

available within the fiscal framework. However, no additional funding can be 1 o 
made available to fund the wage negotiations outcome which exceeds the 

provided funding envelope over the 2018 MTEF. The compensation budgets 

· of departments remain hard ceilings. 

In order to maintain government's compensation ceiling, and provide a 

credible alternative approach to 'the negotiations, the National Treasury 

proposes: 

• Voluntary early retirement and exit of 19, 000 public servants, in order 

to free up R 12 billion in additional resources. These funds can be used 

to fund above - CPI costs-of-living adjustments and other proposals set 

out below. 

• Cost-of-living adjustment not exceeding the following effective rates for 

each financial year per salary range: 

Levels 2018/19 2019/20 2020/21 

Salary levels 1-7 CPI+ 0.15% CPI+ 0.25% CPI+ 0.50% 

Salary levels 8-10 CPI +0.00% CPI+ 0.20% CPI +0.30% 

20 
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[V18 - P1778] 

Salary levels 11-12 CPI+ 0.00% CPI+ 0.00% CPI+ 0.20% 

• Equalisation of pay progression at 1.5 per cent across the public 

service starting in 2019/20; and 

• Extension of housing allowance to spouses who are public servants in 

2020/21. 

Other measures must also be considered: 

• The State spends RS billion per year on overtime, spent largely in the 

health sector. Possible savings may be found in this area, particularly 

as it relates to commuted overtime doctors. 

• 
[V18 - P1779] 

The State spends R 2 billion per year on performance bonuses. If 

performance bonuses are curtailed, the State could save over R 1 

billion per year. This amounts to spending only 0.2 per cent of the 

wage bill on performance bonuses. The policy allows for spending of 

up to 1.5 per cent of the wage bill on performance bonuses. 

Consideration should be given to reducing this threshold to 0.75 per 

cent of the wage bill. 

• It is also crucial that teachers be required to submit performance 

evaluations in line with the policy and practice for the rest of the public 

service. 

10 

I kindly advise that DPSA consider the measures described above as part of 20 

the employer offer to labour parties at the PSCBC. In effect, the DPSA 

needs to urgently put in place a programme that will facilitate voluntary exits 

to remain within the current compensation ceilings. 

In light of the serious fiscal constraints that the country faces, acceptance of 

this proposal may require level of political intervention. I strongly advise that 

we urgently meet the principals of labour parties, preferably before the 

resumption of negotiations. To this end, we may also have to consider 
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12 

[V18 - P1779] 
requesting postponement of the sitting of the PSCBC scheduled for Friday 16 

February 2018 to allow for this engagement.' 

(21] Counsel for both the sixth and first and seventh respondent submitted that it 

was clear from this letter that the conditions imposed by National Treasury 

through the Minister of Finance had not been met. It followed therefore that 

there had been no written commitment of any kind given by National Treasury 

to provide additional funding. In their view, it was also clear that there had 

been no written agreement which could be shown to have been concluded by 

any other department or agency to supply the necessary shortfall nor any 

Treasury approval to fund the deficit from any other budget. 

Evaluation 

[22] Mr Mogajane, the Director General of National Treasury, in his affidavit, drew 

the Courts' attention to the clear qualifications by Treasury as set out in the 

Minister of Finance's letter of 14 February 2018. All that Mr Galorale, 

representing the ninth, eleventh and fourteenth respondents stated in answer 
[V12 - P1235] 

was 'if the collective agreement was indeed unlawful, invalid and 

unenforceable the government would not have complied with Clauses 3.1 and 

3.2 and would have sought an order declaring the collective agreement to say 

unlawful and invalid. Such an order is not sought in the notice of counter 

application.' 

[23] The contents of the letter of 14 February 2018 evinces the absence of any 

commitment by National Treasury of the kind required expressly by 

Regulation 79. The sixth respondent's case is buttressed by the lack of 

evidence of any written agreement by any other Department of State. This is 

not denied by applicants or the respondent union in their affidavits. 

(24] It is arguably, for this reason, that counsel for the ninth, eleventh and 

fourteenth respondents astutely concentrated much of his argument on two 

fundamental issues. Firstly, he submitted that as the collective agreement, 

10 

20 
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including Clause 3.3, was concluded in June 2018, the challenge to the 

validity of the collective agreement had been brought more than two years 

later, in July 2020, approximately 24 months after the collective agreement 

was concluded and the rights therein had already vested. 

[25) Counsel contended further, on the basis of the decision by the Constitutional 

Court in Member of the Executive Council for Health Eastern Cape and 

another v Kirland Investments (Pty) Ltd tla Eye and Lazer Institute 2014 (5) 

BCLR 547 (CC) that, even where a decision could be found to be invalid, a 

Government department should generally not be exempted from the forms 

Delay 

and processes of review. Further, the Court held that the reviewing court 10 

had a discretion as to what relief should be granted pursuant to a successful 

review application in such a case. We turn to deal with these two fundamental 

questions. 

[26] It was submitted by the respondent unions that a delay of 24 months was 

clearly unreasonable. Even in a collateral challenge, on the assumption that 

the counter-application represented a collateral challenge (which was not 

conceded by counsel for the respondent unions), Government is required to 

explain any delay in challenging the impugned action proactively. See 

Merafong City Local Municipality v AngloGold Ashanti Limited 2017 (2) BCLR 20 

182 (CC). In counsel's view, an argument that an application for the review of 

the clause, prior to 1 April 2020, would have been premature was both hollow 

and untenable response. It was contended that Regulations 78 and 79 were 

relevant at the time of the conclusion of the collective agreement and not 

thereafter. Therefore, the sixth respondent's delay in challenging the legality 

of the collective agreement was clearly unreasonable. See A/tech Radio 

Holdings (Ply) Ltd and others v City of Tshwane Metropolitan Municipalities 

[2020] ZASCA 122. 
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[27] If, by contrast, the sixth respondent's argument on the merits of the validity of 

the collective agreement is correct, namely that Cabinet had no power to 

grant the approvals required by Regulation 79 and that the necessary 

requirements set out in Regulations 79 had not been met, then the principle 

of legality must dictate that the agreement was invalid. It is a fundamental 

principle in terms of the common law, that an actor must be legally 

empowered to perform any act in question and that public power may only be 

exercised by the lawfully constituted authority. The act must be performed in 

accordance with the substantive and procedural requisites prescribed by the 

empowering provision. See C Hoexter Administrative Law in South Africa (2nd 1 o 
ed) Juta (2012) at 255 ff. 

[28] It was argued both by counsel for the first and seventh respondents and 

counsel for the sixth respondent that, in the first two years of the collective 

agreement, it was possible to meet the demands imposed upon them by the 

agreement. However, in the view of the sixth respondent's counsel, this did 

not detract from the argument that the collective agreement was invalidly 

concluded and was thus an illegal agreement. The fact that the 
[V17 - P1656) 

implementation of Clause 3.3 would impose an additional burden of R 37.2 

billion, undoubtedly prompted the sixth respondent to raise the issue of 

invalidity and legal unenforceability. 4 

[29] The question of delay was carefully considered by the Constitutional Court in 

Khumalo and another v MEC for Education, KwaZulu Natal (2014) (5) SA 579 

(Khumalo) at para 44: 

'It is a long-standing rule that a legality review must be initiated without undue 

delay and that courts have the power (as part of the inherent jurisdiction to 

regulate their proceedings) to refuse a review application in the face of an 

undue delay in initiating proceedings or to overlook the delay. This 

4 There was some dispute about this figure but no evidence was put up by the applicants or the union 
respondents to contest the averment of the Government respondents that the cost of the increase as 

20 

contained in Clause 3.3 of the collective agreement was at present figures in the amount of R 37. 2 30 
billion 
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discretion is not open-ended and must be informed by the values of the 

Constitution. However, because there are no express, legislated time periods 

in which the MEC was required to bring her application, there is no 

requirement that a formal application for condonation needs to have been 

brought.' 

(30] The Court in Khumalo, supra went on to say that, given the importance of the 

rule of law as a founding value; 'a court would be slow to allow procedural 

obstacles to prevent it from looking into a challenge to the lawfulness of an 

exercise of public power' . {para 45) The Court emphasised that delay 

undermines the ability of a court to evaluate fully an allegation of illegality, 10 

although that is clearly inapplicable in this case. While there is prejudice to 

the applicants and union respondents, there is also massive prejudice to the 

public interest at large, given that an additional R37.2 will have to be found to 
[V17 - P1656] 

finance the costs of increases pursuant to Clause 3.3 of the collective 

agreement. This imposes a signific~nt burden on the fiscus. 

[31] In summary, the prejudice caused by refusing to adjudicate upon the legality 
[V17 - P1656] 

of clause 3.3 in circumstances where so large a sum of money is required 

from the public purse and where it is common cause that the State finances 

are in an even more parlous state than they were before the advent of Covid 

19, all dictate that the discretion of this Court should be exercised in favour of 20 

examining whether there is a legal justification for the payment of so large a 

sum of public monies to a relatively small cohort of the South African 

population. 

[32] The only argument against the submission of the sixth respondent that 

Treasury provided no written agreement to make good the shortfall from the 
[V17 - P1656] 

budget of the first respondent to fund Clause 3.3, pursuant to the 

requirements of Regulation 79, was that the COM and later the Cabinet 

appeared to have agreed to enter into the collective agreement. That, 

however, does not represent compliance with the express wording of 

Regulation 79, read together withs 216 (2) of the Constitution which provides 30 
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that 'the National Treasury must enforce compliance with the measures 

established in terms of sub section (1) and may stop the transfer of funds to 

an organ of State if that organ of State commits a serious or persistent 

material breach of the measures prescribed'. 

[33] National Treasury is given a particular status under the Constitution. The 

constitutional provision set out in s 216 of the Constitution ensures that 

National Treasury is one of the guardrails to ensure that the appropriate 

standard of constitutional governance is adhered to by the Executive. The 

inclusion of the role of National Treasury in Regulation 79 fits together with 

the purpose of s 216 of the Constitution. Absent compliance with Regulation 10 

79, it matters not whether Cabinet might have approved the agreement, in 

that, whatever the Minister of Finance may or may not have said in Cabinet 

cannot be read to equate to compliance with s 216 of the Constitution read 

together with Regulation 79. The argument that the collective agreement 

breached the applicable regulations, namely Regulation 78 and 79, must thus 

be upheld. This leads to the second issue raised by counsel for the 

respondent unions, namely consideration of the consequences of a decision 
[V17 - P1656] 

to declare Clause 3.3 of the collective agreement to be invalid. 

The consequences of invalidity 

(V17 - P1656] 

[34] On the .assumption that clause 3.3 was declared to be invalid, counsel for the 20 

applicants referred to the decision in State Information Technology Agency 

SOC Ltd v Gijima Holdings (Pty) Ltd 2018 (2) SA 23 (CC) in support of an 
[V17 - P1656] 

argument that, notwithstanding a declaration of invalidity of clause 3.3, the 

Government should not benefit from such a finding. 

[35] In Gijima v State Information Technology Agency (SITA), Gijima and SITA 

had concluded an agreement in terms of which the former was required to 

provide IT services to the South African Police Service on behalf of SITA. 

The agreement was concluded in 2006 and extended several times. On 25 

January 2012, SITA terminated the agreement with effect from 31 January 
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2012. A settlement agreement was entered into between the parties 

subsequent to an urgent application which Gijima instituted against SITA 

SITA assured Gijima that it had the authority to enter into this settlement 

agreement in which Gijima was appointed as a service provider for the 

KwaZulu Natal Health Department and for the Department of Defence. This 

agreement was extended on numerous occasions until 30 May 2013 when 

SITA informed Gijima that it did not intend to further renew this agreement. 

(36] A payment dispute then arose. SIT A resisted Gijima's claim on the basis that 

the agreement as well as the three extended addenda that followed it were 

invalid as there was non-compliance with the provisions of s 217 of the 1 o 
Constitution when the parties concluded the agreement. 

[37] Both the High Court and the Supreme Court of Appeal held that the review 

which SITA had launched against the validity of the agreement had been 

brought way out of the 180 day period stipulated in s 7 of Promotion of 

Administrative Justice Act 30 of 2000. 5 The Constitutional Court found that 

there was no basis for the exercise of a discretion to overlook the inordinate 

delay in the application brought by SITA and held at para 49 that: 

'From this, we see that no discretion can be exercised in the air. If we are to 

exercise a discretion to overlook the inordinate delay in this matter, there 

must be a basis for us to do so. That basis may be gleaned from facts 20 

placed before us by the parties or objectively available factors. We see no 

possible basis for the exercise of the discretion here.' 

[38] The Court found that SITA had acted contrary to the 'dictates of the 

Constitution'. Having so concluded, the Court then referred to s 172 (1) (a) of 

the Constitution which enjoins a court to declare invalid any law or conduct 

that it finds to be inconsistent with the Constitution. 

5 The question of whether the Court was dealing with administrative action and hence the applicability 
of PAJA was not debated in that it was clearly common cause that the question of delay was relevant 
to these proceedings. 
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[39] In the view of the Court, the award fell to be declared to be invalid. However, 

in terms of s 172 (1) (b) of the Constitution, a Court deciding a constitutional 

matter has a wide remedial power. The question, therefore, was what relief 

should be granted in circumstances where the agreement had been held to 

be invalid. It was to this aspect of the judgment that counsel for the applicants 

referred this Court in support of the submission that the Government could 

not benefit from its breach of the provisions of Regulation 79. 

[40] The court in Gijima held: 

'It seems to us that justice and equity dictate that, despite the invalidity of the 

award of the DoD agreement SIT A must not benefit from having given Gijima 1 o 
false assurances and from its own undue delay in instituting proceedings. 

Gijima may well have performed in terms of the contract while Sita sat idly by 

and only raised the question of the invalidity of contract when Gijima 

instituted arbitration proceedings. In the circumstances, a just and equitable 

remedy is that the award of the contract and the subsequent decisions to 

extend it to be declared invalid with the rider that the declaration of invalidity 

must not have the effect to divest in Gijima of rights to which- but for the 

declaration of invalidity- it might have been entitled.' (at para 54) 

[41] Counsel for the applicants therefore submitted that in similar fashion, the first, 

sixth and seventh respondents should not be permitted to benefit from a 20 

declaration of inval idity in circumstances where two-thirds of the collective 

agreement had been implemented already and where fiscal pressure now 

impelled these respondents to seek refuge in the invalidity of the entire 

agreement. 

[42] In similar fashion, counsel for the union respondents submitted that an 

appropriate just and equitable remedy would be that the Government should 

meet its obligations in a 'phased in' manner. In his view, this relief would be 

appropriate and just and equitable in that the employees' constitutional right 

to bargain would be vindicated, the relevant employees were not aware that 
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there was any non-compliance with the relevant legislation and Regulations 

78 and 79 at the time of the conclusion of the collective agreement and they 

had fashioned their lives on the basis that the collective agreement was valid 

and enforceable. 

[43] The present dispute is significantly different from that which confronted the 

Constitutional Court in Gijima, supra. In that case, the concern related to one 

contract entered into between Gijima and SITA. It was understandable in the 

circumstances that the Court found it just and equitable, under the 

circumstances of an inordinate delay to justify an order which would not 

penalise the innocent party, being Gijima. 10 

[44] In the present case, the dispute is far more complex; hence the problem of 

the polycentric dispute which is set out in the introduction to this judgment. 

The submission on behalf of certain of the respondent unions is illuminating in 

that it reflects that certain of these parties have understood the parlous 

financial position in which the fiscus finds itself and thus the country in the 

wake of the Covid 19 pandemic. They were prepared to accept a staggered 
[V17 • P1656] 

approach to the compliance with clause 3.3. 

(45] An exercise of a discretion depends on the particular case. Under the present 

financial circumstances, it does not appear to be just and equitable to order 

government to expend significant and scarce financial resources on 20 

employees whose jobs are already secured and salaries have been paid in 

full, particularly in circumstances where the imperative exists for the recovery 

of the economy to the benefit of millions of vulnerable people. For example, 

the provision of social grants to fellow South Africans living on the margin 

could well be imperilled by such a decision, as might the need to pay for 

significant and critical additional medical costs caused by the pandemic. 

[46] In the exercise of a discretion of the kind set out in Gijima, supra, 

considerations of the effect on the public purpose in general and the impact 

on millions of South Africans who barely survive on a day to day basis and 
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need all the help the State may be able to provide are paramount 

considerations. As Mr Mojanane stated in his affidavit, Government has· very 

limited capacity to borrow additional funds and the national interest burden is 

now a critical expenditure item in the National Budget. In our view, the 

normative vision of the Constitution which aims that everyone living in the 

country should live a dignified life and hence those most in peril should be 

assisted first dictates the outcome of the discretion in this context. 

[47] To return to the submission about a compromise remedy, there were no 

details provided by any of the union respondents as to how their proposed 

staggered approach could be structured. Resolution 1 of 2018 only operates 10 

for a three-year cycle which ends on 31 March 2021. There was also 

evidence of new negotiations for the new cycle already being underway. 

[48] That further negotiations may well take place with regard to a settlement of 

the salary cycle ending on 31 March 2021, is, of course, an issue beyond the 

competence of the court. That is for the parties to negotiate. We have already 

found that a decision to find that it is just and equitable that the government 
[V17 • P1656) 

pay the entire sum which flows from Clause 3.3 for the period ending on 31 

March 2021 cannot in and of itself be regarded as a just and equitable 

remedy within the economic and social context within which this dispute is 

located. Absent some clear guidance as to · how a compromise remedy could 20 

be crafted, the Court would be left on its own to exercise such a discretion in 

circumstances in which clear polycentric consequences stand to be 

considered. There was simply no evidence nor guidance provided to the 

Court. In these circumstances, it would be inappropriate for the Court to 

attempt such a difficult fiscal balancing measure. And it is not the role of a 

court to so do. 

Conclusion 

[49] The Court is faced with an application and a counter-application. The 

application brought by the first and seventh respondents was to the effect that 
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[V17 - P1656) 

this Court declare the enforcement of Clause 3.3 of Resolution 1 of 2018 to 

be in contravention of ss 213 and 215 of the Constitution read together with 

Regulation 78 and 79 of the Public Service Regulations 2016. There were, in 

addition, in the notice of the counter-application a series of alternative 

declarations which were sought. The sixth respondent lodged a conditional 

counter-application contemporaneously with the filing of his answering 

affidavit on 17 July 2020 in which the application was opposed. 

[50] The counter-applications are, as indicated earlier, inextricably linked to the 
[V17 - P1656] 

application. Once it is found that clause 3.3 of Resolution 1 of 2018 infringed 

the mandatory legal requirements governing the conclusion of the collective 10 

Order 

agreement by Government, it follows that there is no need to deal with the 

application. It stands to be dismissed, in that there is no valid agreement 

upon which to base applicants' claim. Given the nature of this dispute and the 

legal questions raised, it would be inappropriate to make an order as to costs. 

[51] The following orders are made. 

[V17 - P1656] 

1. It is declared that the enforcement of clause 3.3 of Resolution 1 of 2018 

(the Resolution) is unlawful for contravention of ss 213 and 215 of the 

Constitution of the Republic of South Africa, 1996 and Regulations 78 

and 79 of the Public Service Regulations, 2016. 

2. The application is dismissed. 

20 
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PSCBC 
PllDLIO U~VICt CO•OllDINAltNO ao\ROAIHINO COl/!ICll. 

MINUTES OF A SPECIAL PSCBC MEETING ON THE SALARY NEGOTIATIONS 
PROCESS, HELD ON 04 APRIL 2018 AT THE MIDRAND CONFERENCE CENTRE, 
MID RAND 

1. OPENING ANO WELCOME 

The Facllltator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 10H05. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered. 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. EMPLOYER'S REVISED OFFER 

The General Secretary took the parties through the changes that were agreed to at the 

meeting of 25 January 2018. 

Labour requested a caucus. After the caucus they stated that they had consldered the 

Employer's response. They proposed to engage the facilitators on the Employer's response. 

The Employer enquired If parties were reverting back to the facilltatlon process. 

Parties agreed to stand down until further notice and revert to facJl/tation process. 

•. ,• 

· ·.: ·. 
Public Sorvlce Elergelnlng Centro, 260 Bneden Ava, Lyttellon, Conturlon, P1'11torla, 0176 

P.O. Box 3123, Lyttelton Soull'I, 0176 
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5. CLOSURE 

The meeting adjourned to 05 March 2018. 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 05 APRIL 2018, MIDRAND CONFERENCE CENTRE, MIDRAND 

1. OPENING AND WELCOME 

The Facilitator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 09H30. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered. 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

Labour requested the General Secretary to confirm the status of the document that was tabled 

In Council on 26 January 2018, as to whether It was with or without prejudice. 

The General Secretary reported that the Council records were available on the matter. He 

stated that on 25 January 2018 at 15:30, Council convened whereby the Employer tabled a 

revised offer. Parties agreed to adjourn and reconvene to consider the document. On 26 

January 2018 at 10:00 a draft document with Employer's offer was tabled In Council and It's 

regarded as a non-prejudice document. The document Is classified as fully prejudicial after 

10 

being signed as an agreement. The last document that was tabled was a 15:00, 1t was known 20 

to Council as a document that parties agreed to seek mandates on. 

Labour indicated that they were clarified. They proposed to use the draft document that was 

dated 26 January 2018, 15:00 and not the presentation tabled by the employer on 04 April 

2018. 
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The General Secretary advised that the document of 10:00 on 26 January 2018 was the 

document that parties are supposed to work on as that was the document presented In 

Council. 

Parties agreed to facllltatlon, which commenced at 12:00, 

Council resumed at 24:26 

Labour indicated that they had considered the document and that they would still need to 

reflect further on substantive Issues as well as seek mandates from their principals. They 

proposed the meeting to adjourn and reconvene on Monday, 09 Aprll 2018 at 15:00. 

The Employer agreed to Labour's proposal to adjourn to Monday, 09 April 2018 at 15:00. 

Parties agreed to adjourn the meeting to 09 April 2018 at 15:00 

4. CLOSURE 

The meeting adjourned at 24h30 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 09 APRIL 2016, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTELTON 

1. OPENING AND WELCOME 

The Facllitator, Ms lngrld Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 16H07. 

2. ATTENDANCE ANO APOLOGIES 

Mr Kaizer Thlbedi - Facilitator 

Me. Thandeka Msibl - Vice-Chairperson Labour 

An attendance register was circulated and Is attached. 

10 

20 
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3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

Parties confirmed that they were still In facllltatlon process. 

Facllitation process continued. 

Council resumed at 02h25. 

Labour Indicated that they appreciated the commitment of parties to engage. They would 

engage until the agreement was concluded. 

The Employer also confirmed that they were committed to the process. 

4. CLOSURE 

The chairperson thanked all parties for their participation. The meeting adjourned at 02h30. 10 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 10 APRIL 2018, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTEL TON 

1. OPENING AND WELCOME 

The Facilitator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 16H10. 

The General Secretary announced time and venue for Mama Winnie Madlkizela Mandela 

memoriat service. 

2. ATTENDANCE AND APOLOGIES 

An attendance reglsterwas circulated and·ls attached. 

3. CONFIRMATION OF THE AGENDA 20 
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The agenda was confirmed as tabled. 

Parties confirmed that they were still in f acllltatlon process. 

Facilitation process resumed at 16h55. 

Council resumed at 18h10. 

The Employer reported that they were not able to obtain a mandate due to the unavallabllity 

of their principals. They proposed that Council should stand down untll 24 April 2018. 

Labour did not agree with the Employer's proposal for Council to stand down until 24 April 

2018. They stated that they would Inform the Secretariat when they were ready to meet with 

the Employer after their meeting with their principals on 11 April 2018. 

The Employer also confirmed that they were committed to the process. 

4. CLOSURE 

The Chairperson thanked all parties for their participation. The meeting adjourned at 19h00. 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 17 APRIL 2018, PSCBC OFFICES, 260 BASDEN AVENUE, L YTTEL TON 

1. OPENING AND WELCOME 

The Facilitator, Mr Kaizer Thlbedi chaired the meeting, he welcomed all parties present and 

declared the meeting open at 1 OH45. 

2. ATTENDANCE AND APOLOGIES 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 
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Parties confirmed that they were still In facilltatlon process. 

Facllltatlon process continued. 

4. CLOSURE 

1603 

The Chairperson thanked all parties for their participation. The meeting adjourned at 09h16 

on 18 Aprll 2018. 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HEL:.D ON·16 APRIL 2018, PSCBC OFFICES, 260 BASDEN AVENUE. l:.YTTELTON 

1. OPENING AND WELCOME 

The Facilitator, Mr Kaizer Thibedi chaired the meeting, he welcomed all parties present and 10 

declared the meeting open at 17H33. 

2. ATTENDANCE AND APOLOGIES 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

Labour stated that during the facilitation process the Employer was requested to seek a 

mandate, they requested the Employer to respond. 

The Employer responded that they were still In the process of seeking a mandate, they would 

only be able to respond on 19 April 2018 at 15h00. They acl<nowledged that there was 20 

meeting of minds on other areas during facilitation. They proposed that parties should continue 

with facllltatlon process on those areas and that Council resume on 19 April 2018 at 15h00. 
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Labour requested a caucus. After the caucus, they expressed their unhappiness with the 

Employers response. They Indicated that they would want to. continue to negotiate until an 

amicable outcome was reached. They proposed to adjourn Council and meet on 19 April 

2018at10h00 In a facllltatlon process to clean up the document and resume Council at 15h00. 

They requested that the Employer should reconsider tlmellnes on Issues that have been put 

to secondary processes. 

The Employer agreed to the process and thanked labour for a positive response. 

4. CLOSURE 

The chairperson thanked all parties for their participation. The meeting adjourned at 19h15. 

SPECIAL COUNCIL MEETING ON SALARY NeGOTIATlONS HELD ON 19 APR1L 2018, 10 

PSCBC OFFICES. 260 BASDEN AVENUE. L YTTEL TON 

Continuation offacl/ltated process 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 24 APRIL 2018, PSCBC OFFlCES, 260 BASDEN AVENUE, L YTTEL TON 

1. OPENING AND WELCOME 

The Facilitator, Ms lngrld Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 16h40. 

2. ATTENDANCE AND APOLOGIES 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

7 
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The agenda was confirmed as tabled. 

5. SALARY NEGOTIATIONS 

Labour expressed their disappointment at the statement made by the Employer in the media 

which In their view undermined the negotiations process. They further took exception to the 

conflicting messages by the Employer, referring to the communication sent by the Acting 

Dlrector"General Indicating that the Employer would only be In a position to resume 

negotiations on 3 May 2018. Labour had responded In the media, and also wanted It on record 

In Councll that there would be no further postponement of salary negotfatlons. Their Intention 

was to engage until the conclusion of the negotiations. They proposed to migrate the 

concessions made during the previous facilitation process Into Council. 

The Employer wanted clariflcation If Labour was rejecting their proposal of 19 Aprll 2018 during 

the facilitation process. 

Labour stated categorically that they were rejecting the proposal by the Employer of 19 Aprll 

2018. 

The Employer noted Labour's response and commitment to the salary negotiations process. 

They apologised for the confusion caused by the communication of the Acting Director

General. The Employer affirmed their commitment to the salary negotiations process. They 

proposed adjournment of the current process, to re-convene on 25 April 2018 at 15h00. 

Labour noted the apology by the Employer, but enquired if they should Ignore the 

10 

communication of the Acting Director-General. They Indicated that it would be preferable to 20 

them to start the meeting at 1 OhOO on 25 April 2018, as parties were well conversant with the 

issues at hand. 

Both parties requested a caucus of 5 minutes. 

After the caucus the Employer Indicated that they were officially withdrawing the 

communication of the Acting Director-General. They were also open to Labour proposing an 

opening time for Council the next day. 

Labour noted the withdrawal of the communication. 
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Parties agreed to adjourn the meeting and reconvene on 25 April 2018 at 1 OhOO. 

6. CLOSURE 

With no further matters to discuss the Facilitator declared the meeting closed at 17h38. 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 25 APRIL 2018, PSCBC OFFICESt 260 BASDEN AVENUE, L VTTEL TON 

1. OPENING AND WELCOME 

The Facilitator. Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 11 h08. 

2. ATTENDANCE AND APOLOGIES 

The General Secretary confirmed that the meeting did quorate. 

Labour tendered an apology for the Vice-Chairperson (Labour), Ms Thandeka Mslbl 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

The Facilitator summarised the processes agreed upon by parties the previous day. 

Labour proposed that the areas where there was consensus with the Employer, should be put 

fnto separate agreements so they could be signed. The areas of consensus they were 

referring to were: 

I. Leave - clauses 5.1., 5.2, 5.3, 5.4 

ii. Comprehensive Danger Insurance - clause 7 

Iii. Outstanding Matters - clause 8.1 

10 
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Labour further proposed that they would like to engage on clause 8.2, the Moratorium on the 

fllllng of Vacant Posts. They Indicated that they were also open to continue to engage on the 

other areas where they had not previously agreed with the Employer like, the salary 

adjustment, pay progression and housing. 

The Employer noted the comments of Labour. They requested a caucus of 30 minutes before 

responding. 

After the caucus the Employer Indicated that they were ready to engage with Labour with the 

unders,andlng that the engagement would be undertaken In a facllltated process. 

Labour agreed that parties stand down from Council to allow the Secretariat to develop the 

draft agreements and engage on them In the facilitation process. 

Labour requested a caucus of five minutes. 

After the caucus, Labour shared a few documents relating to the Issue of moratorium on the 

filling of vacant posts. One document being a circular from the DTI, and the second being 

the minutes of a GPSSBC Chamber referring to the Department of Home Affairs. The DTI 

circular stated clearly that the Department was placing a moratorium on vacant posts, stmllarly, 

at the Home Affafrs bargaining chamber, the Employer had made a presentation and Indicated 

that a moratorium was Issued on 1 O July 2017, and further that the Employer would escalate 

any complaints to their Principals. In fact both documents refer to moratorla being undertaken 

by the Employer in various Departments. 

10 

Labour put It to the Employer, that time and again they had provided proof to them that 20 

Departments had been putting in practice a process of placing moratoriums on vacant posts, 

yet the Employer continues to deny It. It Is their view that service delivery is being 

compromised because the Employer does not want to fill posts, then It places overload on 

existing employees. Labour requested that the Employer compile a document Indicating the 

trends of this so called restructuring In compliance with Res 1 of 2007. They questioned 

whether this process of "restructuring" was actually retrenchment in a subtle way. Employer 

must provide and show us how many employees In 2007 compared to now. They added that 

unfortunately It was the lower rung of employees and not the top heavy management 

employees who were targeted. Further, the Employer was always emphasizing the huge 

wage blll, yet much of the blll ls allocated to higher management levels, and It was evident that 30 
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some Departments employed too many Director-Generals. Labour wanted the Employer to 

Investigate and provide a report In 6 months, and this report could suffice as the position 

referred to in point 6.1.2 of the Draft Resolutlon 1of2018. Labour would In turn provide more 

documents to prove their point. 

The Employer appreciated that Labour was proactive. In their view there was not a state wide 

Implementation of a moratorium. The Employer requested to be allowed a month to 

Investigate and report on the matter. 

Labour clarified that the Issue will remain In the Draft Agreement but as Labour their 

responsibility was fulfilled. They proposed that the Employer l!ft all Moratorla, and must start 

filling those posts. The Employer must also provide regular reports complying with Resolution 1 o 
1 of 2007. Further, the Employer must provide a full report, on how they had been fllllng those 

vacant posts since 2007 to date. 

The Employer Indicated that the Issue of llftlng moratorla would be challenging considering it 

was linked to the manner In which different Departments had been filling posts so more time 

would be required for that exercise. They agreed on the matter would remain on the Dartt 

Resolution and also agreed to provide a report In terms of Resolution 1 of 2007. 

Parties agreed that the wording In 8.2.1 of the Draft Resolution as at 19 April 2018 at 19h40 

would change to read as follows: 

8.2 Moratorium on the filling of vacant posts 

8. 2. 1 The Employer shall lift ell moratoria on f/11/ng of vacant and funded posts In comp/lance 20 

with Resolution 1 of 2007. 

8.2.2 Parties agree to amend clause 14.1.4 of PSCBC Resolution 1of2007 by submitting 

reports to Council on a quarterly basis. 

B.2.3 The Employer shall provide Labour with detalfed statistical Information on the fll/lng of 

vacant posts from 2007 to date. 

8.2.4 The Employer shell provide a comparative head count of employees as at 2007 and 

March 2018. 

The amendments were effected on the document and presented to Council. 

The Employer was uncomfortable that the word "facilitation" had been removed from the 

document. JAJ I? 
/ff' \ 0~'011 
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Labour reminded the Employer that parties were engaging within Council. They enquired from 

the Employer as to when they would be ready to discuss these Issues within Council with 

prejudice. 

The Employer Indicated that they would still need to take the document for mandating and 

their view was that substantive discussions would take place within facilitation. They believed 

that the Draft Resolution as at 19 April 2018, at 19h40 should remain as It was, and the Issue 

of the moratorium should be a separate one pager which they could take for mandating. 

Labour requested a short caucus. 

After the caucus, Labour tabled the 3 Draft Resolutions mentioned below as their position 

within a Council meeting. 1 o 

I. Leave - clauses 5.1., 5.2, 5.3, 5.4; 

ti. Comprehensive Danger Insurance - clause 7 & outstanding Matters - clause 8.1; 

Iii. Abolishment of salary levels 1~3 and the entry level In the public service to be level 4; 

The Employer appreciated the 4 draft Resolutions which they Indicated they would take for 

mandating. However, they wanted all copies of the 18h30 document returned to the 

Secretariat. 

Al copies of the 18h30 Draft Agreement were returned to the Secretariat. 

The Employer proposed to return with a mandate on 30 April 2018. 

Labour agreed to reconvene on 30 April 2018. 

6. CLOSURE 

The meeting adjourned at 20h20. 

20 
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CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 2 MAY 2018, PSCBC OFFICES, 260 BASDEN AVENUE, L YTTEL TON 

1. OPENING AND WELCOME 

The Facilitator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 17h26. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered but the meeting was adjourned to await the arrival of the Vice

Chairperson (labour) and certain Employer representatives. 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

The Facilitator recapped, Indicating that at the last meeting of 25 April 2018 Labour had tabled 

3 draft resolutions, vlz. 

Iv. Leave - clauses 5.1., 5.2, 5.3, 5.4; 

v. Comprehensive Danger Insurance - clause 7 and Outstanding Matters - clause 8.1: 

vi. Abolishment of salary levels 1-3 and the entry level In the public service to be level 4. 

She added that Labour also proposed the re-wording of the Item on the moratorium on the 

filling of vacant posts. The Employer was to have reverted on Monday 30 April 2018 with their 

mandated position, but postponed to this meeting. 

The Employer made It clear that the entire document of 19 April 2018 as at 19h40, was taken 

for a mandate. The Mandating Committee was Indeed meeting and the Employer was 

awaiting signals on the outcome of that meeting. The Employer Indicated that they were 

committed to ending the process as soon as possible. 

10 

20 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

ANNEX "MP2" - Minutes of Consecutive Special 

PSCBC Council Meetings held on 4 April 2018 
to21 May2018at11 :18 

1611 

Labour expressed disappointment that the Employer did not have a fully mandated position. 

They requested a caucus. 

After the caucus Labour expressed their mistrust at the manner In which the Employer was 

managing the negotiations. Parties were now frustrated after having gone through 8 months 

of facilitation. The Employer needed to communicate with their Principals and give clarity on 

feedback from the mandating committee. This would allow Labour. to revert to their structures 

sooner and chart a way forward. 

The Employer said that they had tried to establish the status of the engagements with their 

Principals but were not able to secure a full mandate. They proposed that the meeting be 

adjourned and reconvene the next day, 3 May 2018 at 16h00. 10 

Labour suggested that the meeting begin at 1 OhOO rather than 16h00. 

The Employer Indicated that their team would need to be briefed tomorrow, so 1 OhOO was too 

early for a starting time. 

Labour requested a caucus. 

After the caucus~ Labour expressed. frustration that they had been engaging several different 

Chief Negotiators of the State, who were sometimes not even Introduced at Council. They 

were also unsure of the status of the Vice-Chair (Employer) within the negotiations process. 

Labour said that they were told that any correspondence In terms of the salary negotiations 

should be addressed to the Minister and Mr Kenny Govender, therefore, if Kenny Govender 

was the Chief Negotiator for the State he should attend salary negotiations. They requested 20 

the General Secretary of Council lo communicate the aforementioned to the Employer and 

Indicate to them that Labour wants to engage the Chief Negotiator of the State, whoever he 

may be, and clarify the status of the Vice-Chairperson (Employer). 

7. CLOSURE 

The meeting was adjourned at 20h00 to reconvene at 16h00 on 3 May 2018. 

)11.f. 14 
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CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 03 MAY 2018, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTELTON 

1. OPENING AND WELCOME 

The Facllltator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 16h29. 

2. ATTENDANCE AND APOLOGIES 

The following apologies were tendered: 

Frll<kie De Bruin 

Kaizer Thlbedl .. 
PSCBC General Secretary 

Facllitator 

An attendance register was circulated and is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

The facilitator, Ms Ingrid Olmo recapped that the Employer was to revert with a mandate on 

the 3 draft resolutions as presented in the meeting of 25 Aprll 201 B. 

I. Leave M clauses 5.1., 5.2, 5.3, 5.4; 

II. Comprehensive Danger Insurance - clause 7 and Outstanding Matters .... clause B.1: 

Ill. Abolishment of salary levels 1-3 and the entry level In the public service to be level 4. 

Ms Dimo added that Labour had proposed the re-wording of the Item on the moratorium on 

the filling of vacant posts. 

Labour requested the Chief Negotiator from the Employer to Introduce himself. 

Mr Romeo Adams Introduced himself as a senior manager and Chief Negotiator for the State. 
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The Employer submitted 2 prefacing documents on the economic outlook and added that they 

would want to take the meeting through those before they table their mandated position In a 

draft agreement. 

Labour said that the documents the Employer was referring to was tabled previously, but 

wanted to tal<e a caucus to go through them. 

The Employer clarified that they were presenting the documents for record purposes and as 

prefacing documents to set the scene for deliberations. 

Labour requested a caucus. 

After the caucus, Labour expressed their disappointment that the Employer was re-Introducing 

the document which they as Labour had rejected on 4 April 2018 during the pre-negotiations 1 o 
stage. Labour noted the document, and requested the Employer to table their mandated 

position. 

The Employer noted Labour's response. However, they enquired If the PSA would be 

proceeding with the dispute they lodged on 19 April 2018. 

Labour responded that the enquiry was irrelevant to the meeting, as the Employer should have 

communicated with the General Secretary in that regard. 

The Employer tabled the draft agreement. 

Labour requested a caucus to consolidate their different mandates. 

After the caucus, Labour Indicated that their expectation was that the Employer would Improve 

on the document they tabled on 25 January 2018, and would therefore appreciate the 20 

reinstatement of the offer on the COLA as was Indicated In the document of 25 January 2018. 

Further, they were hoping for an Improvement on that offer of the COLA. 

Parties continued to engage extensively on the Issues of: 

l. Pay Progression 

11. Family Responsibility Leave 

Ill. Housing 

Iv. Comprehensive Danger allowance 
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v. Moratorium on the filling of vacant posts 

At 24h15 on 4 May 2018 Labour presented a draft document outlining their final mandated 

caucus position. 

The Employer requested a caucus. 

After the caucus, the Employer Indicated that they would also be tabling four major Issues In 

Council shortly - Review of Performance Bonus, Review of the OSD, Voluntary Severance 

Package, and Reconfiguration - which would also Impact on the flsca\ allocation. They 

Implored Labour to reconsider their response on all the matters as thefr tabled revised offer 

was their f Ina! mandate. 

Labour enquired If the Employer was rejecting their proposal In Its entirety. 

The Employer said that Labour's proposal puts them out of their flsca\ space. 

Labour wanted the Employer to quantify their fiscal space. 

The Employer replled that their revised offer had forced them extend over R32 billion, but with 

Labour's latest proposal that would be further extended. 

Labour proposed that the Employer take a caucus to provide actual figures. The Employer 

agreed but cautioned that they would not want to create the Impression that they were flexible 

In terms of the fiscal allocation. 

Labour requested that the Employer eliminate the areas where they had agreement, before 

quantifying to reveal which areas parties were differing on. 

The Employer requested a caucus. 

After the caucus the Employer presented the figures Indicating that they had gone R30.2 billion 

over the R110 million originally earmarked in terms of the COLA. 

Labour was of the view that the Employer had not responded substantively fn the spirit of 

negotiations. They proposed that parties stand down from Council and engage In a 

JIU /) s 'C:... 17 
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brainstorming session, off the record. The Intention was for Labour to provide a few scenarios 

to test with the Employer without prejudice. 

The Employer wanted clarity If Labour was referring to a facilitation process. 

Labour clarlfled that their Intention was to go Into a brainstorming session, off the record, not 

facilitation. 

The Employer agreed. 

Parties proceeded to engage In a brainstorming session at 04h40. 

On 4 May 2018, at 11 hOO Labour presented a Draft Salary Agreement arising out ofvthe 

engagements during the brainstorming session. 

Parties agreed to take the document to their respective Principals for a mandate. 

The meeting adjourned at 11h37 . . 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 11MAY2019, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTELTON 

1. OPENING ANO WELCOME 

The Facllllator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meetlng open at 14h38. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered. 

An attendance register was circulated and is attached. 
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3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. . SALARY NEGOTIATIONS 

The Facilitator recapped Indicating that parties were expected to report back after having 

sought mandates as per the decision of the meeting of 3·4 May 2018. 

Labour reported that they were still In the process of finalizing their mandate. They proposed 

that the meeting be adjourned to reconvene on Tuesda£' 15 May 2018 at 14h00. 

The Employer agreed and requested that Labour inform the Secretariat If they would finalize 

their mandate before 15 May 2018. 

Labour agreed to the request. 

The meeting adjourned at 15h06. 

CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELO ON 15 MAY 2018, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTELTON 

1. OPENING AND WELCOME 

The Facilitator, Ms lngrld Olmo chatred the meeting, she welcomed all parties present and 

declared the meeting open at 14h38. 

2. ATTENDANCE AND APOLOGIES 

ApologJeia: 

Ms Thandeka Mslbl • Vice-Chairperson (Labour) 

An attendance register was circulated and Is attached. 

)fl. p 19 
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3. CONFIRMATION OF THE AGENDA 

Labour moved for the adoption of the agenda, seconded by the Employer. 

4. SALARY NEGOTIATIONS 

The Facilitator recapped Indicating that In the meeting of 11 May 2018, Labour had requested 

more time to consolidate their mandate. However, this meeting would need to deal with the 

feedback from both parties on the Draft Agreement of 4 May 2018. 11 hOO document. 

Labour requested caucus. 

After the caucus Labour Indicated that their Intention was to move towards concluding the 

negotiations as soon as possible. They reported as follows: 

I. Salary Adjustment 

Labour said that due to the uncertain economy, It was Important to secure a 

foreseeable future for members that would cushion them during economic variables. 

Therefore, they proposed that for the 2019/2020 & 2020/2021 financial years of the 

multi-term agreement the salary adjustment be as follows: 

Levels 1-7 CPI+ 1.5% 

Levels 8-10 CPI+ 1% 

Levels 11-12 . : CPI+ 0.5% 

II. With regard to pay progression, Labour said It was a long outstanding matter so should 

have been planned for by the Employer previously. They therefore proposed that the 

10 

equalization be paid and Implemented In the 2018/19 financial year. 20 

Ill. In terms of the Housing, Labour proposed that the dellnklng be Implemented in the 

2018/19 financial year. They added that the Employer Is required to provide the figures 

in terms of how many people are affected and what that translates to In monetary 

terms. 

Iv. With regard to the abollshment of salary levels 1-3, Labour requested statistics In terms 

of how many people were affected. It was Important to get figures on how many people 

were on level 4 to quantify the Implication on the current flscus. 0' ~ 

f/1 . t? 20 
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Labour proposed further that parties stand down from Council and get into a brainstorming 

session where parties could explore different permutations to see If they can agree. 

Thereafter, Council can continue. 

The Employer thanked Labour for their Input. They requested a caucus. The Employer 

however reiterated that the offer they table on 3 May 2018 and the Draft Agreement of 4 May 

2018 had already put them to more than R32 billion over the budget. They did not want to 

create the expectation that the budget could be extended further. 

Parties took a caucus for 1 hour. 

After the caucuses parties went Into a brainstorming session. 

After the brainstorming session the Employer indicated that they required more time to report 1 o 
on the medical aid as It meant a change in benefits. They also required more time to do the 

number crunching on housing and pay progression. 

Labour accepted that the Employer required more time, but added that In terms of the medical 

aid If It meant that an offlclal from GEMS should come through and assist In a separate 

process, that should happen. They requested that the Employer also use the time to look at 

the monetary Implication of thefr earlier proposal on the COLA. 

Parties agreed to adjourn and resume with a bralnstorrnlng session on Thursday 17 May 2018 

at 14h00. 

The meeting ended at 18h53. 

21 
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CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 17 MAY 2018, PSCBC OFFICES, 2.60 BASDEN AVENUE. l YTTELTON 

1. OPENING AND WELCOME 

The Facllltator1 Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 14h23. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered at the meeting 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

The Facilitator recapped Indicating that the Employer was required to provide feedback as per 

the decision of the last meeting on 15 May 2018. 

The Employer wanted clarity If parties were still in a brainstorming session or In Council. 

Labour clarified that the brainstorming session was for a specific Issue, but this meeting 

resumed as a Council meeting. 

Labour requested a caucus. 

When parties returned the Employer said that they had received a certlffcate on non-resolution 

at 14h00. They were concerned, as they thought that they were still engaged In a negotiations 

process with Labour. 

Labour requested the trade union In dispute to respond. 
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The PSA reported that they were still In the process of doing what was required In terms of 

the law and statutes. They wanted the Employer to clarify what It Is they expected. 

The Employer replied that Labour Is a collective, therefore if Labour Is divided, they were 

concerned about reaching an amicable agreement. They did not see why they should be 

required to divide their attention. 

Labour requested a caucus. 

After the caucus, Labour requested that the Employer should be explicit about what they 

expect from Labour going forward with regard to the dispute. 

The Employer proposed that the General Secretary should apply for arbitration, and they 

would engage those In dispute then. In Council they would engage those In Labour who 1 O 

wanted to get feedback on the scenarios which were discussed at the last meeting. They 

added that they were uncomfortable to engage a party that had declared a dispute, as in their 

view, the environment for negotiations should be agreeable. They would therefore only engage 

those who were not In dispute with them, In a salary negotiations process. 

The PSA stated that they would only consider leaving the proceedings If It was a decision 

taken by Council. 

Labour proposed that Counc!I should be adjourned to allow them to engage the Employer in 

a bl-lateral. 

The Employer agreed 

Council was officially adjourned at 20H50. 
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CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 18 MAY 2018. PSCBC OFFICES, 260 BASDEN AVENUE, L VTTELTON 

1. OPENING ANO WELCOME. 

The Facilitator, Ms lngrld Dimo chaired the meeting. she welcomed all parties present and 

declared the meeting open at 13H25. 

2. ATTENDANCE AND APOLOGIES 

No apologies were tendered at the meeting 

An attendance register was circulated and Is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

Parties engaged extensively on the media statements Issued by the PSA. 

Parties agreed that the General Secretary should Issue out a statement to clarify and explain 

Councll processes. 

The Employer tabled a revised offer. They took Labour through the revised draft resolution. 

Labour accepted the offer and Indicated that they would return on 21 May 2018 at 11 hOO to 

append their signatures. They added that the Secretariat should post on the Councll website 

that the Agreement had been concluded. 

The meeting closed at 18h50, 

s .. <c. 
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CONTINUATION OF A SPECIAL COUNCIL MEETING ON SALARY NEGOTIATIONS 

HELD ON 21MAY2018, PSCBC OFFICES, 260 BASDEN AVENUE, LYTTELTON 

1. OPENING AND WELCOME 

The Facllltator, Ms Ingrid Olmo chaired the meeting, she welcomed all parties present and 

declared the meeting open at 11h18. 

2. ATTENDANCE AND APOLOGIES 

Apologies: 

Ms Thandeka Mslbl - Vice-Chairperson (Labour) 

An attendance register was circulated and is attached. 

3. CONFIRMATION OF THE AGENDA 

The agenda was confirmed as tabled. 

4. SALARY NEGOTIATIONS 

The Facilitator recapped Indicating that In the meeting of 18 May 2018 the Employer had 

tabled a revised off er. Labour had proposed certain adjustments to the Draft Agreement. 

The General Secretary took the parties through the Agreement. 

Labour confirmed the correctness of the amendments as detailed by the General Secretary. 

The Employer requested a caucus of 1 O minutes. 

After the caucus, the Employer Indicated they were In agreement with the amendments 

proposed by Labour. 

The General Secretary went over the procedure for the signing of the Agreement. 

The Employer signed the Agreement, followed by POPCRU. 
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The General Secretary expressed gratitude to the parties and the Facllltators for the 

exemplary manner In which they had managed the negotiations process. 

Labour expressed the same sentiments and Implored the Employer to ensure that the various 

processes for lmplementatlon commences as soon as possible. 

The Employer In noting Labour's comment Indicated that they were of the same view. They 

also expressed their gratitude to Labour, the Secretariat and the Facilitators. 

The meeting was closed at 11 h44. 

Ms Ingrid Olmo 

Acting Chalrpers 
1
n (Facilitator) 
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Honourable Speaker 

Mister President 
Deputy President 
Cabinet Colleagues and Deputy Ministers 
Deputy Speaker 
MECs for Finance 
Leaders of all political pa1ties 
Govemor of the Reserve Bank 
SARS Commissioner 
Representatives of organized business and labour 
Civil society and faith community leaders 
Honourable Members 

Fellow South Africans 
Molweni! Sanibonani! Dumelangl Goeie middag/ Avhusheni! 

It is my privilege to present the twentieth Medium Term Budget Policy Statement for 
consideration of the House and all South African 

I also table: 

• The Adjusted Estimates of National Expenditure, and 

• The Adjustments Appropriation Bill 

• The Division of Revenue Amendment Bill 

• Taxation Laws Amendment Bill 

• Tax Administration Laws Amendment Bill 

• Rates and Monetary Amounts and Amendment of Revenue Laws Bill 

Introduction 

As we consider the medium-term outlook, one is reminded of a poem by Ben Okri, entitled 
'Poetic Fight', which I quote:• 

"Will you be at the harvest, 
Among the gatherers of new frnits? 
Then you must begin today to remake 
Your mental and spiritual world, 
And join the warriors and celebrants of freedom, 
Realizers of great dreams. 
You can't remake the world without remaking yourself." 

2 
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With these evocative words, Okri challenges us to remake ourselves iu order to remake the world 
around us. 

To become the realizers of great dreams, we must challenge and reimagine ourselves, be 
prepared to reinvent and create anew. 

As part of this ma1mnoth effort, and in one on the most important achievements of the fourth 
democratic administration, a National Development Plan (NDP) was developed five years ago, 
constituting a long-term vision for the country. 

The NDP was developed through an unprecedented and remarkably inchlSive process, 1 O 
canvassing the views of South Africans from all walks of life, and drawing in the best national 
expertise and minds, as embodied by the distinguished and diverse group of national planning 
commissioners who developed the plan. 

This culminated in the Vision 2030, which spelled out what was required to realize ou1· 
aspirations for our society, and for all who live in it. 

It was absolutely critical for Vision 2030 to use as a starting point the aspirations for our people. 

That is what govemment is about, and that is what development is also about - putting in place 
the conditions for people to realize their aspirations for themselves. 

This is tllle to Okri's clarion call which exho1is us not merely to be at the harvest or the 
realization of the dreams, but to be among the gatherers of the fiuit and the realizers of the great 20 
dreams, to be present at the letsema not merely as the beneficiary of the harvest of great frnit, but 
as an active participant of the sowing and ultimately one of the harvesters. 

The NDP envisages a future in which our people will not be passive beneficiaries of the largesse 
of democracy, but indeed active builders and midwives of the South Africa we want. 

Indeed we must all be prepared to plant the seeds of the harvest. 

As Indian Nobel prize laureate and development economist Amru.tya Sen observed in his book, 
Development As Freedom: 

"Development has to be more concerned with enhancing the lives we lead and the 
freedoms we enjoy. Expanding the freedoms that we have reason to value not only makes 
our lives richer and more unfettered, but also allows us to be fuller social persons, 30 
exercising our own volitions and interacting with - and influencing - the world in which 
we live." 

Our people aspire: 

3 
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• to rnise their children in conditions of safety, free from threats of sexual assault, diugs 
and gangsterism; 

• to live healthy lives, with access to medical care to prevent and treat illnesses; 

• to develop their capabilities through education and training, apprenticeships and 
employment; 

• to build wealth sufficient to live a decent lifestyle now and in their years of retirement, 
and to leave something to their families after passing on; and, 

• perhaps above all, to actualize themselves, to take advantage of all that life has to offer, 
and pursue their dreams as masters of their own destiny. 

At its core, it is this fundamental purpose of enabling people-centred development that is and 
must be the central objective of govemment, and the capable and developmental state called for 
by Vision 2030. 

In this regard, the Medium-Te1m Budget Policy Statement (MTBPS) is an important opportunity 
to reflect on the country's finances and economic outlook, and to what extent this outlook 
supports our national development objectives as articulated in Vision 2030. 

It is an opportunity to think about how we must remake ow-selves, if we are to reach the harvest 
evoked by Okri. 

We are giving an honest view of the challenges facing our country. 

It is not in the public interest, nor is it in the interest of government, to sugar-coat the state of our 
economy and the challenges we are facing. 

It is only when we understand these challenges fully and candidly that we will know what to do 
and can decide what course we must take in addressing them, as well as what trade-offs we must 
make in the national interest. 

The fiscal framework we present to you recognizes this and does exactly this. 

The period ahead is not going to be an easy one. 

Our resolve is to remain on course and not to deviate in·etrievably from the fiscal consolidation 
agenda we embarked on a few years ago. 

10 

20 

We will continue to optimize, squeeze and innovate to improve the quality and efficiency of our 30 
spending. 
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We will continue to explore options available to us to stretch the rands in our care to address the 
challenges faced by the majority of the South African people - patticularly unemployment, 
poverty and inequality- and the myriad social problems which emanate from these. 

It is tough but we must rise to the occasion. 

Improving our economic growth outlook over the period ahead remains our biggest challenge. 

Creating jobs and dramatically rolling back the tide of unemployment remains our most urgent 
priority. 

Ukuthutlrnkisa, nokulingana ngokomnotho, nokwandisa amathuba emisebenzi kubantu bakithi, 10 
yikho okumele sikuqhambise kukho konke esikwenzayo. 

Govemment cannot do it alone. 

We need business, labour and civil society to come together to forge common solutions to 
growing the economy inclusively, and on a more radical and sustainable basis. 

Together, we must forge not only common dreams and commitments, we must become the 
architects of the dreams and ideals we share. 

Time is of the essence. 

Our people want progress; they want tangible improvements in their lives. 

Government hears the call for urgency, to act decisively on addressing key problems, and 
creating tangible outcomes that citizens feel in their daily lives. 20 

Honourable Speaker, 

We are proud to say, that even in these difficult times, our nation's budget continues to be a 
platform for social and economic transformation for all South Africans. 

The budget is strongly aligned with constitutional imperatives and is highly progressive. 

Two-thirds of spending goes to realizing social rights enshrined in the constitution. 

The budget also strengthens the capabilities of working people to meaningfully conttibute to 
national resources. 

Among developing countries, our fiscal system is notable for the extent to which it redistributes 
resow·ces from wealthy to the poor and working families. 

In response to spatial inequality, it develops township economies and connects them to economic 30 
opportunities, and transfers significant resources from urban to iural communities. S, 'f ..... 
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It cannot be overstated that the budget's ability to advance constitutional and development 
objectives relies on economic growth as a prerequisite. 

Economic Outlook 

I tum now to the medium-term economic outlook. 

Honourable Speaker, we have had to revise economic growth projections downwards from 1.3 
per cent as tabled at the time of the budget to 0.7 per cent for 2017. 

Growth is subsequently expected to increase slowly reaching 1.9 per cent in 2020. 

This trend assumes that the status quo prevails. 

Therefore, we have the power to change our course; the political, social a11d economic agency to 
chart a new path. 

The global environment may be helpful, as growth is improving, despite persisting risks. 

The IMF projects that global growth will average 3.6 per cent in 2017 and reach 3.7 per cent in 
2018. 

The positive global outlook reflects a recovery in demand and trade in Europe and Asia. 

World trade volumes are expected to increase by 4.2 per cent in 20.17. 

Low interest rates in the United States, Europe and Japan remain supportive of growth. 

The US will reach its pre-crisis average growth rate of 2.3 per cent next year, which bodes well 

10 

for broader global conditions. 20 

The Euro area will continue to benefit from strong domestic demand. 

In Japan, better-than-expected growth in net expo1ts is likely to improve its perfo1mance in 2017. 

Brazil and Russia have returned to growth after lengthy recessions. 

Growth in Brazil has been supported by a strong export perfo11nance. 

In Russia, stabilising oil prices and improved confidence have contributed to improved growth 
outcomes. 

Similarly the outlook for Sub-Saharan Africa is projected to recover to 2.6 per cent in 2017, and 
climb to 3.4 per cent in 2018, which is however still below the average in the pre-crisis years. 

CS' 't:.-
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Growth outcomes vary across the region, but there are many opportunities. 

For example, Kenya and Ethiopia are expected to grow at 5.0 and 8.5 per cent respectively in 
2017 due to strong domestic demand and infrastructure investment. 

Ow· firms are in a great position to capitalise on renewed growth in Africa. 

The development of our region will depend on how we leverage our global relations and the 
ability to mobilise both domestic and international resources. 

A key opportunity in this regard is to improve regional trade by upgrading key ports of entry, 
especially Beit Bridge which is the gateway to the North-South Corridor. 10 

The Department of Home Affairs, is· working on revamping this and other ports of entry through 
public-private partnerships, which will improve the movement of travellers and trade facilitation. 

Regional development requires capacity building in areas of capital markets, tax collection, 
combatting illicit financial flows, budgeting, infrastructure financing and development and many 
others. 

Together with Germany we will be chairing a working group at the 020 focusing on mobilising 
financing for infrastmcture in the African continent. 

As the global and African economy improves we need to better position ow·selves to take 
advantage of the improved global outlook and, in tum, strengthen otu· medium and long-term 
growth prospects. 20 

There is no magic bullet to do this; much depends on the policy choices made and the 
effectiveness of their implementation. 

Procrastination and dithering must end, we must demonstrate decisive leadership. 

We must plant the seeds of the harvest we want to reap. 

Progress on the refo1m agenda is critical if we are to take advantage of changing global 
conditions. 

We need to increase the pace of reforms. 

Govemment must improve its productivity and decisiveness. 

Achieving inclusive growth and economic transformation 

Honourable Speaker, 
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At the advent of our democracy, the people and their leadership forged a social contract to 
pursue a better life for alll 

The platform for this had already been laid during the course of mu· long, arduous and gallant 
struggle for freedom, which sought not only political rights, but fundamental socio-economic 
transf01mation which would benefit all the people. 

The Freedom Cha1ter articulated our common aspirations for a future in which the people shall 
govem, enjoy political and socio-economic freedom and live in peace with their neighbours. 

Dming this, the Centenary of OR Tambo, it is fitting to reflect on the prophetic words of the 10 
great man, who did as much as anyone to usher in the democratic dispensation we enjoy today. 

He predicted that economic transformation . would be a core issue of national dialogue in the 
democratic period, saying that: 

"the issues as to how the wealth of the cow1try is redistributed for the benefit of all our 
people, how the economy is remoulded in order that all South Africans may thrive and 
prosper, are of prime importance and should find their solutions in the context of 
democracy. These are matters requiring the paiticipation of the people; issues to be 
settled by informed debate and discussion in a democratic and sovereign parliament 
rather than through street battles.111 

He predicted this very moment, that democratically elected leaders, with the people's 20 
participation, would forge solutions which would ensure the prosperity of all South Africans. 

Accordingly, we have set ourselves ambitious but attainable targets in the NDP to alleviate 
poverty, inequality and unemployment. 

We said: 

• we would grow the economy by 5.4 per cent per year, and 

• we would bring unemployment down to 6 per cent by 2030 

Honourable members and fellow South Africans, let us for a moment consider the importance of 
economic growth. 

Why do we need our economy to grow? It is economic growth that: 

• creates employment opportunities, 

• creates opportunities for large and small businesses to thrive, 

1 Oliver Tambo Speaks. 'Strategic options for international companies'. Address to Lhe B11siness International 
Confe1·ence. London. 27 May 1987. l/JA v:} '5,'C_ 
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• allows our population to accumulate wealth, 

• supp01ts increases in government revenues, and 

• facilitates the expansion of social programmes. 

Economic growth generates the tax revenue that allows the rollout of housing, water and 
sanitation, health services, education and many other services the government provides. 

Growth is therefore a precondition for our ability to deliver on the promise for a better life for 
all. 

Disappointingly, between 2010 and 2016, the level of economic growth compares very poorly 10 
against ow· NDP ambitions. 

Conseque11tl y: 

• GDP per capita has declined for two consecutive years, 

• Millions of South Africans are living in poverty, 

• Unemployment is 27.7 per cent - the highest level since September 2003, and is most 
harshly felt by our youth, and 

• Wealth remains highly concentrated - 95 per cent of our wealth is in the hands of 10 per 
cent of the population. 

Honourable members, we have an unenviable TWIN challenge of growing the economy as well 
as ensuring that it is more inclusive. 20 

Our starting point therefore is tbat economic growth and transformation are mutually-reinforcing 
principles. 

We cannot allow a repeat of the past where periods of relatively Wgh economic growth were 
characterised by an uneven accrual of economic benefits. 

There should be no doubt that an economy that grows should ensure that all our people live 
productive, prosperous and dignified lives. 

The economic exclusion of a vast section of the population undermines the realisation of the 
constitutional vision of a more equal society. 

This economic exclusion is driven by a range of challenges that have been well-documented over 
~~: c~ 
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• Direct black ownership and manageme11t of the economy remains low. 

• Employment equity remains a challenge with progress for black people and women 
patticipating at top and senior management levels have apparent stalled 

• A high degree of market concentration, with low competition and high baniers to entry. 
In several sectors, a handful of companies dominate, controlling more than 80-90% of the 
market. Prospective market entrants find it extremely difficult to break in, as dominant 
companies enjoy seemingly insurmountable advantages. 

• Historically segregated and entrenched spatial planning affect travel costs as well as job 10 
search and effectively disadvantage many individuals from equal participation in the 
economy. 

These distmtions in the economy are unsustainable. 

They aggravate social fragmentation and pose a real risk to inclusive economic growth. 

The inequality they spawn can generate extremely divergent views, which make compromises 
difficult. 

The resulting stalemate and policy unce1tainty can contribute to economic weakness and low 
confidence. 

As a result, South Africans (and citizens across the world) are rightly calling for a change in how 
the benefits of growth are distributed. 20 

We cannot conunit similar mistakes in the next phase of economic growth. 

We need to engineer a new growth and transfonnation model: 

• A model that is anchored on a common vision for the economy and its society; 

• A model that embraces sharing of economic resources provided by our land. The South 
Africa that truly should economically belong to all of us that live in it; and 

• We need a transfo1111atio11 model that goes beyond mere 'tick-boxt compliance towards 
struchU"al change of patterns of ownership, control, management and production. 

These conditions for growth and transfom1ation will lay a better foundation for better policy 
designs, discourse and collaboration. 

We need to demonstrate that we can be a country at work, and a country that works: 

• We desperately need govemment to effectively play its role as an enabler for and an 
active participant in growth and transformation. . b s\s 
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• We desperately need business that invests, thereby creating growth and employment. 

• We need labour that is productive, and ever growing its capabilities. 

• We need a society that aids progress through constructive dialogue, active citizenship and 
social tolerance. 

In this regard, I would like to highlight the encouraging example of the CEOs Initiative, which 
brings together various business fmmations across economic sectors. 

I commend them for advancing efforts on: 

• A Youth Employment Service (YES) initiative to bring close to a million young South 10 
Africans into internship over the next three years. 

• Setting up an Rl.5 billion Small and Medium-sized Ente1prise (SME) fund which will 
soon be operational. 

I highlight these developments to show the power in having a unity of purpose. 

This Medium-Tenn Btidget Policy Statement reaffirms our collective commitment to inclusive 
growth, transf01matiou and competitiveness because these three policy objectives fo1m a 
virtuous circle. 

Our next phase of growth must be characterised by radical economic transfonnation broadly 
defined by President Zuma in this year's State of the Nation Address, as 

" . .. fundamental changes to the structures, systems, institutions and patterns of 20 
ownership, management and control of the economy, in .favour of all South Africans, 
especially the poor, the majority of whom are African and female." 

Kumele sifinyelelise inqubekela phambili ne ntuthuko kubantu, ikakhulukazi kubantu abantsudu, 
abesifazane, nentsha. 

Broad-based economic transfonnation opens up the economy to those previously marginalised, 
generating new businesses and wealth; it is about refonning key sectors of the economy to 
support globally-competitive production. 

Slow progress and poor co-operation has given lise to a lack of trust between stakeholders and 
policy contestation that has compromised the economy and confidence. 

For example, it is critical that we resolve the impasse in the mining sector, which is a critical to 
the South African economy. 
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Government and business must find common ground on a Mining Charter which attracts 
investment, advances transformation and benefits workers and commu11ities. 

Government is eager to get all parties back to the negotiating table to find a solution. 

In the immediate term, we need to rebuild confidence as a matter of W'gency and also work to 
engender an economic system that is built on a common vision. 

Honourable members, business and consumer confidence are cun-ently at historical lows. 

This has direct negative consequences for investment, job creation and household spending. 

Confidence indicators can be self-reinforcing and self-fulfilling as they serve as leading 10 
indicators to investment and employment growtb which is critical for overall economy. 

For example, when business is optimistic about prevailing and the prospects of economic 
conditions, they will set in motion a virtuous cycle of accelerating investment, employment and 
income growth which will ultimately boost economic activity. 

Conversely, heightened economic anxiety and languishing confidence can become entrenched, 
often making it difficult to reach and sustain growth over the long term, creating a vicious cycle 
of low growth, low investment, unemployment and thus reduced government revenues and 
reduced government spending. 

We must do the hard things required to move from a vicious cycle to a virtuous one. 

We must be decisive, avoid procrastination and work together to forge a social contract for a 20 
better life fo1· all. 

We must plant the seeds of the harvest we wish in the end to reap. 

Demonstrative actions that build business and consumer confidence can encourage global and 
domestic investment, broaden private-sector activity and boost competitiveness. 

Through our interactions with investors, both intemational and domestic, several key issues came 
to light about constraints and growth and reasons behind low confidence, that is, 

• Policy unce1tainty emanating from long outstanding legislations in key sectors, 

• Governance challenges and weak balance sheets for State-owned Companies, 

• A constrained fiscal framework and rising government debt, and 

• Perceived political uncertainty. 
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In order to address these and other concerns, in July Cabinet announced, 14 confidence-boosting 
measures with clear timelines to facilitate faster implementation. 

It is commendable that we have been able to deliver on key aspects of the confidence boosting 
measures in the last few months. 

We have proven that when a vision is set out with clear targets, we are able to put our shoulders 
behind the wheel. 

To cite but a few, 

• We appointed a new board, pe1manent Chief Executive Officer, as well as a Chief 10 
Rest:mcturing Officer at SAA. The airline now has a strengthened and capable leadership 
to implement its Long Term Turnaround Strategy, to which we will retum later. 

• Together with Ministers Zulu and Pandor, we are setting up a fund for Small Business 
Enterptise development that focuses specifically on start-ups. The Government Technical 
Advisory Centre is assisting us to operationalise the fund. 

• The Council for Scientific and Industrial Research completed a study on spectrum 
availability and open access on behalf of Minister Cwele and bis colleagues at the 
Department of Telecommunications and Postal Services. 

• Minister Patel is driving a process for the Competition Conunission to launch a market 
inquiry to investigate data prices, and it has been actively investigating anti-competitive 20 
behaviour. Minister Patel is also finalizing draft legislation to improve ow· policy and 
legal framework on competition issues. 

• We are finalising Draft legislation to enable the Postbank to receive a banking license. 

• Minister Nkwinti is consulting stakeholders on the Regulation of Agricultural Land 
Holdings Bill. 

Colleagues, we have to acknowledge that these efforts alone are not going to see our NDP goals 
realised. 

We need to increase the pace and scale of structural refo1msl 

To stimulate economic growth, these confidence-boosting measures must be accompanied by a 
range of other microeconomic refo11ns. 30 

Broader work on the 9-Point Plan needs to be intensified. Other refonns are outlined in some 
detail in the National Development Plan. 

Some of these microeconomic reforms include: 

13 



Consolidated CCT Record ANNEX "MP3" - 2017 MTBPS Speech of the 

Republic of South Africa delivered by the 
Minister of Finance (Mr KM N Gigaba) 

on 25 October 2017 

1637 
(CCT Case No. 21/2021) 

2017 Medium Tenn Budget Policy Statement Speech 
Check against delivery 

• Completing necessary logistics-sector reforms that drive down port and rail prices, 
improving global competitiveness. 

• Energy policy which provides elecb.icity at the lowest possible cost to households and 
industiy. 

• We should ensure greater support for the tourism sector, also increasingly referred to as 
the new gold. We must also expedite necessary reforms to enable ease of travel in and out 
of the country particularly to support the tourism sector which is a critical source of 
revenue. 

In fact, many of these reforms are already part of the govemment's existing work programme. 

It is not a lack of planning that is letting us down. 

0Ul' greatest challenge remains effective implementation and slow pace in many instances. 

We cannot expect the economy to slow down to the speed of government; government must 
speed up to meet the needs of the economy. 

Our interactions with various businesses and stakeholders across many sectors have also 
highlighted several issues that are in line with the vision outlined in the NDP: 

• Those in the manufacturing sector are calling for additional measures to support the 
sector to return to its former glo1y. 

10 

• Those in the mining sector are calling for the resolution of key legislation to enable 20 
investments. 

• Those in agriculture talk about missed opportunities with regards to the provision of land 
and govemment support for farmers. 

• There are widespread concerns about the govemance and pe1formance of key state
owned companies. 

• All are united in condemning corruption in the public and private sector and are calling 
for renewed efforts to combat it. 

Minister Davies and I agree on the importance of the manufacturing sector in supporting 
sustainable growth in the long-te1m. 

Manufacturing is vital in that it fonns the basis of a modem economy by raising productivity 30 
levels, innovation and driving structurnl change. 

14 
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Indeed Minister Pandor consistently reminds me, rightly so, that even during our economic 
difficulties, we must continue to invest in research, development and innovation, as an 
indispensable driver of social and economic progress. 

The manufactming sector links agiicultural production and resource extraction to high value 
addition, which is critical for our trade balance. 

In a nutshell, manufacturing is critical to our aspirations as an economy to grow, create decent 
and sustainable jobs, transform, and develop into a modern society. 

Public procurement, with a strong localisation component, is an important tool of industrial 10 
development across the world and has already sta1ted delivering results. 

The cunent Preferential Procurement Regulations provide the following: 

• targeted procUl'ement through pre-qualifying on the basis of a BEE Status Level, or 
SMME or designated groups i.e. black youth, women, cooperatives, township and rural 
enterprises and military veterans .. 

• compulsory sub-contracting to designated groups in all projects or contracts above R30 
million. Nothing prevents organs of state from applying sub-contracting provisions in 
projects or contracts below R30 million. 

• designation of sectors, and industries for localization to support indusb:ial development, 
localization and job creation. 20 

Fmther work on procurement ref01m is advanced. The Public Procurement Bill, which we plan 
to table in Parliament in 2018, provides for the following, among others, 

• set asides in the allocation of contracts for the protection or advancement designated 
groups, including township and rural enterprises, black, women and youth-owned 
enterprises, cooperatives and people with disabilities, to name but a few, 

• proposes tools for optimizing efficiency and effectiveness and value for money, 

• The Bill will consolidate this fragmented procurement legislative landscape and provide 
for a single overarching national procurement framework for all spheres of govemment. 

However, the government cannot do this alone, as it can only buy so much. 

In order for procurement to have a lasting impact on our manufacturing sector we need the 30 
private sector to match us in these efforts. 

The Proudly South African campaign must be deepened and expanded. 
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I would like to challenge Mr Jabu Mabuza, with whom I chair the CEO Initiative, to assist in 
putting localisation firmly on the agenda of the Initiative. 

Further, we remain committed .to providing incentives for investment, production and 
employment in a way that is effective, and provides the state with value for money. 

Fiscal framework 

Let me now outline the fiscal framework. 

In the democratic period, our government has responded to our nation's high social needs with 
budgets which devote substantial resources to social spending. 1 O 

In our discussions about fiscal policy, we must not lose of the fact that the majority of South 
Africans rely on the se1vices provided by govemment in order to live a decent life. 

These se1vices are largely sustained by the greater part of consolidated government expenditure 
which goes to social services, on education and training, healthcare, water, housing, public 
transport and social protection. 

The fiscal framework which supports these se1vices is tlu·eatened by the low growth we have 
experienced in recent years, in an environment where there are new social pressures. 

Over the past four years, government has followed a path of measured fiscal consolidation, 
aiming to stabilise the debt-to-GDP ratio by reducing spending and introducing tax increases. 

This strategy met with some success, reflected in a nan·owing primary deficit. But debt has 20 
continued to rise as a share of GDP as economic growth rates have declined. 

This year, sluggish economic growth has caused a significant reduction in the tax revenue 
outlook which has significantly eroded government's fiscal position. 

Tax revenue is projected to fall short of the 2017 Budget estimate by RS0.8 billion in the current 
year, the largest downward revision since the 2009 recession. 

At the same time, additional appropriations of Rl3.7 billion to recapitalise South African 
Airways (SAA) and the South African Post Office (SAPO). 

These have been pa1tially offset by use of the contingency reserve. 

A sho1tfall ofR3.9 billion remains. 

To ensure the expenditure ceiling is not breached, we have decided to dispose of a portion of 
government's Telkom shares. We do not take this decision lightly, but we have had to in order to 
maintain the credibility of the expenditure ceiling. 

16 
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As a result of these developments, the consolidated budget deficit will widen to 4.3 per cent of 
GDP in 2017/18, against a 2017 Budget target of3.l per cent of GDP. 

We have been carefully deliberating on the best fiscal strategy to ensure the programme of 
measured fiscal consolidation is not derailed. None of the options are free of pain. 

Some would argue for the imposition of more austere measw·es to aggressively rein in the 
growth of public debt. 

Others might argue that to reduce spending levels would further damage the economy. 

Government's short-term options to reverse this situation are limited. 

Given that per capita income is falling, the economic impact of further expenditure cuts or tax 
hikes could be counter-productive. 

Following several years of expenditure restraint, further budget cuts will involve hard choices 
and difficult compromises. Sudden or deep additional cuts that are not well-targeted could put 
severe pressure on already stressed departmental budgets. 

At the same time, government is acutely aware of the dangers of unchecked debt accumulation. 

Debt-service costs are the fastest-growing category of expenditure, crowding out social and 
economic spending. 

By 2020/21, nearly 15 per cent of main budget revenue will be spent se1vicing debt. 

To confront these challenges, govemment has agreed on at least four elements. 

Firstly, to offset revenue shortfalls and reduce bo1Towing, the contingency reserve has been 
pared down to RI 6 billion over the next tlu·ee years. 

Secondly, to consider fiscal efforts - a mix of expenditure cuts and revenue increases - to 
address some of the revenue shortfall over the MTEF. 

Announcements will be made on these fiscal efforts at the time of the 2018 Budget. 

Thirdly, over the medium term, government will maintain the ceiling on non-interest 
expenditure. 

New spending priorities will have to be met by funds reallocated from within existing limits. 

Any adjustments to the ceiling itself would need to be matched by revenue increases. 

Fourthly, government recognizes that the best way to ensure the sustainability of public finances 
is to achieve higher economic growth. S ,e 
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We aim to ldck-start inclusive growth by implementing the 14 measures to improve confidence, 
and accelerating progress on structural and microeconomic reforms. 

Delivery on these commitments will be complemented by a stimulus package, options for which 
are being considered. 

Summary of the MTBPS 

To summatize key points about the economic outlook and the fiscal framework in this MTBPS: 

• Conditions in the global economy continue to improve, but the risks of financial 
turbulence remains high, and the long-tenu outlook for growth and commodity prices 1 O 
remains muted. 

• The 2017 Budget projected GDP growth of 1.3 per cent in 2017. Our growth forecast for 
this year has been revised downward to 0. 7 per cent. We forecast growth of I. I per cent 
in 2018, and 1.5 per cent in 2019. 

• Due to lower than expected economic growth this year, gross tax revenue for 2017 /18 is 
projected to be R50.8 billion rand lower than projected in the Budget. 

• The consolidated budget deficit will widen to 4.3 per cent of GDP in 2017/18, against a 
2017 Budget target of 3 .1 per cent of GDP. 

• Gross national debt is projected to reach 61 per cent of GDP by 2022, with debt~service 
costs approaching 15 per cent of main budget revenue by 2020/21 20 

• Government aims to resolve the setback in fiscal consolidation by: paring down the 
contingency reserve over the MTEF; cutting into the deficit with fiscal efforts to be 
announced in the 2018 Budget; kick-starting higher economic growth by implementing 
confidence-boosting ·measures and implementing refonns; and maintaining the 
expenditure ceiling. 

• The expenditure ceiling is threatened in the ctuTent year, as a result of govemment's 
recapitalization of South African Airways and the South African Post Office. 
Government is disposing of a portion of its Telkom shares to avoid a breach, with an 
option to buy them back at a later stage. 

• Infrastructure investment will amount to R948 billion over the next three years 

• Efforts to improve supply chain management and achieve value for money in govemment 
spending will continue. 

Spending priorities 
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To ensure that the budget process is aligned to the NDP, the Department of Planning, Monitoring 
and Evaluation has prepared a mandate paper which: 

• contributes to better alignment between planning and budgeting by providing a clear link 
between the NDP, the MTSF and budget choices, 

• recognises that resources are finite and thus hard choices will need to be made about 
which government programmes should continue and which should be postponed or shut 
down, as well as the need for more efficiency in the way depa11ments deliver their 
programmes, and 10 

• Improves alignment between all spheres of government and include inputs from other 
stakeholders like provinces and local government on the budget before Cabinet approves 
the final version. 

Despite fiscal pressures, government will continue to protect spending 011 core social 
programmes that benefit poor South Africans. 

Over the next three years, consolidated spending will increase by an annual average of 7 .3 per 
cent, from Rl.6 tdllion in 2017 /l 8 to Rl.9 trillion in 2020/21. 

Community development, learning and culture as well as health are the fastest-growing 
functions. 

The student movement has correctly put the issue of higher education at the centre of our 20 
transformation agenda. 

We cannot hope to grow and develop without the skills and intellectual capabilities that our 
universities and technical training colleges produce. 

The budget already makes an enormous contribution. 

The sector's budget is the fastest growing element of expenditure over the medium tenn, rising 
from R77 billion this year, to R97 billion in 2020/21. 

This includes the provision of financial assistance to subsidize the education of more than 450 
000 students every year. 

But clearly more needs to be done. 

The Heher commission of inquiry into higher education and training has delivered its final report 30 
to the President and we await the President's determination and announcement in this regard. 

Although the fiscal constraints we face are real and binding, we must make every effort to ensure 
that no academically deserving student is excluded due to financial constraints. C::,' CC:.... 
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1643 

The Adjustments Appropriation Bill allows for the revision to the budget tabled in February, as 
prescribed in the PFMA. 

Provincial and local government 

With respect to the division of revenue between the three spheres of government. 

MTBPS sets out revenue projections and the proposed MTEF for the three-year period ahead. 

The division of revenue takes account of the respective functions and own revenue raising 
potential of each sphere. 10 

Over the next three years the proposed division ofrevenue allocates 43.2 per cent of non-interest 
spending to provinces, mainly for health, education and social services, and 9 .2 per cent to 
municipalities to support the cost of delivering basic services to the poor. 

The Finance MECs for the nine provinces share my commitment to eliminating wasteful 
spending across government and ensuring that our public funds are used for the benefit of our 
citizens. 

Provinces have already made good progress in reducing spending on non-priority items and in 
managing the growth of their wage bills. 

They are now making st.rides towards also using their procurement budgets to drive local 
economic development and transfo1mation. 20 

Government is continuing to review the formula used to allocate the provincial equitable share 
among the nine provinces to ensure that it remains impartial and fair, while responding to the 
needs of provinces. 

The priority govenunent places on the social services that provinces deliver - including health, 
basic education and social development services that accotmt for nearly 80 per cent of provincial 
spending - is i·eflected in the growth of provincial allocations by an average of 7.2 per cent a 
year over the MTEF, well above projected inflation. 

South Africa is an w-banizing country; over 70 per cent of households will live in urban areas by 
2030. 

All over the world, urbanization has been associated with a reduction in absolute levels of 30 
poverty and rising prosperity. 

But due to the massive inequalities and social legacy of Apa1theid, South Africa is at risk of 
missing the benefits of this urban revolution. 

20 
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Government is on course to position cities and towns as the engines of future economic growth. 

But to do so, it has embarked on the programme to radically transfo1m the spatial footprint of our 
urban areas, and rid ourselves of the distorted, inefficient and highly unequal spatial legacy of 
apartheid as clearly set out in the NDP. 

Recently, Cabinet approved the Integrated Urban Development Framework that will guide our 
response to urbanization, across all its dimensions. 

Already, the Cities Support Programme is under implementation in metropolitan municipalities, 
and will be scaled up from 2018. 10 

A complementary programme for secondary cities has also been prepared, and will begin to 
rollout in Polokwane and uMhlatuze from next year. 

Similar initiatives are under development for regeneration of small towns. 

Infrastructul'e investment 

The estimated infrastructure expenditure of R948 billion over the MTEF constitutes some 5,9 per 
cent of GDP over the same period, an important contributor to growth and employment. 

The lion's share of economic infrasttucture is provided by SOCs which are projected to spend a 
total of R402,9 billion over the MTEF. 

Municipal spending is projected to be R197 billion whilst the provinces are anticipated to spend 
R208 billion over the METF. 20 

The Education sector is expected to spend R44 billion on building new schools and refurbishing 
existing schools, libraries and laboratories. 

Govemment is embarking on a number of new initiatives in infrastrnctw·e in order to improve 
the quality of our infrastructure spending. 

This includes maintenance of existing infrastructure, improved procurement of infrastructure 
projects, better conditional grant tetms to eliminate inefficiencies and underspending. 

Cabinet has approved a Budget Facility for Infrastructure which aims to overcome shortcomings 
in planning and execution of large infrastrncture projects. 

It has begun considering proposals in, amongst others, water, rail development, broadband, 
magistrate and high cottrt construction and refurbishment. 30 

Tax legislation 
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In addition tabling of tax legislation for the 2017 Budget, I am also happy to announce that 
Cabinet has approved the release of the carbon tax bill to Parliament for formal consideration 
and adoption. 

Tax revenue and administration 

The fai.tness and integrity of the tax . system is critical for the deep social contract between 
government and the people, and shapes the willingness of the people to pay thefr just dues to the 
state which govems on their behalf. 

In this respec~ it is important that we continually strengthen tax morality and deal with any 10 
underlying causes that may undermine it, such as public concern about government conuption, 
poor govemance or those undermining or abusing the fairness of the tax system. 

Whilst most of our taxpayers remain responsible, we are noting slippage in compliance. 

SARS has enforcement powers, which are in the main punitive and this will be applied to 
taxpayers, who wilfully and cynically avoid paying their taxes. 

However, SARS also remains sensitive to taxpayers, who are facing challenges. 

SARS is also aware of the major problem of illicit financial flows. 

To this end, SARS is working closely with FIC and SARB to close gaps, which are currently 
arbitraged. 

The capacity of these institutions to combat cyber-criine must be enhanced. 

From an international perspective, the first exchanges of information under the global Common 
Reporting Standards took place at the end of September 2017. 

This info1matio:n will give SARS insights into South Africans' foreign fmancial accounts. 

Data verification without treaty partners is currently under way. 

Country-by-country repo1ting, which will give SARS insights into risk areas of multi-national 
enterprises (MNEs ), will begin at the end of this year (31 December 2017). 

The first exchanges will begin next year. 

Government is aware of the concerns raised by taxpayers regarding delays in refunds, and with 
regard to the capacity of SARS to deal with transfer pricing, increasing VAT fraud and 

20 

aggressive tax stiuct111ing. 30 

The Office of the Tax Ombud and the Davis Tax Committee have also commented on such 
challenges, and made recommendations. 
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I am engaging with the Commissioner of SARS on the recommendations, to take concrete and 
practical steps to help improve taxpayer confidence. 

Financial sector transformation 

The fmancial services sector is at the heart of the South African economy and touches the life of. 
all citizens. 

Financial services allow people to make daily economic transactions, save and preserve wealth to 
meet future aspirations and retirement needs, and insure against the loss of income, personal 
disaster or vulnerability. 1 o 

At the macro level, the financial sector enables economic growth, job creation, the building of 
vital infrastmcture and.sustainable development for South Africa and her people. 

The new Twin Peaks system of financial regulation represents a significa11t reform. 

It will create a new regulator for market conduct, which will substantially improve the way 
financial institutions treat their customers . 

For too long, consumers have been sold inappropriate products, and face high costs and a wall of 
opaqueness. 

For example, one of the furniture chains sold retrenchment insurance to retired people. 

I will sho1tly be releasing for public comment, draft transitional regulations to begin the process 
of .implementing the Twin Peaks system. 20 

We are on track to create the two new authorities in the 2018/19 financial year. 

Honourable Speaker, we also need a t:ransfonnative financial sector - a sector that is not only 
transfo1med, but is transformative to the economy. 

The Finance and Trade and Industry Portfolio Committees in Parliament have done excellent 
work over the past few months holding hearings on all aspects of financial sector transformation. 

There is consensus that more can be done in transforming the sector. 

Their draft report carefully balances the competing interests of the nation as a whole, foreign 
investors, borrowers, lenders and ordinary South Africans. 

This report will assist in preparing for the Financial Sector Summit that we hope NEDLAC will 
convene early next year, so that we can take stronger steps in developing appropriate targets for 
the Financial Sector Charter which accelerate broader transformation. 
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In the interim, Minister Davies and I support the latest version of the financial sector charter all 
stakeholders have developed in the last two years, to comply with the latest BEE codes. 

The development of Sector codes is an integral and strategic vehicle to advance transfonnation in 
the economy at sectoral level. 

Sector codes provide sector stakeholders an opportunity to develop a common vision for the 
growth and transformation of their sector. 

The new financial sector code, supported by all stakeholders, sees transformation as being about 
not only ownership, but also skills development, targets for empowerinent finance, access to 1 o 
credit, management control, and the provision of services to previously underserved areas. 

Supply Chain Management efficiencies and Cost Containment 

Government is also working diligently on achieving efficiencies in Supply Chain Management. 

Since the introduction of expenditure ceilings and the implementation of specific cost 
containment measmes in 2013 spending on consultants, travel, accommodation, catering, 
advertising and conferences has declined by R2 billion. 

The Office of the Chief Procurement Officer (OCPO) has managed to expose com1pt activities in 
certain government instih1tio11s and state-owned enterprises through the review of contracts 
above RlO million. 

The fight against c01ruption is being accelerated and National Treasury is currently working with 20 
law enforcement agencies to investigate contracts which are alleged to be irregularly procured in 
certain state-owned enterpiises: 

The fight against fraud, conuption and abuse of supply chain management system is being 
extended to cover both public and private sector conuption. 

This includes restricting companies found to have contravened competition laws through 
collusive practices which rob government and citizens of billions of rands. 

OCPO has strengthened the initiatives to modernize public procurement. through the use of 
technology to automate procurement processes to simplify and reduce the costs of doing business 
with government, generate savings tlu·ough centrally arranged contracts and implementation of a 
differentiated procurement approach through strategic procurement initiatives. 30 

The National Treasury and provincial treasuries are working with relevant government 
departments in identifying sectors and commodities for potential investment by black 
industrialists to promote local industtialization and local economic development for job creation. 
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The payment of legitimate invoices to suppliers within the prescribed 30 days is critical for 
SMEs. Failure to do so is devastating for small businesses, and is a financial misconduct in terms 
of the PFMA and MFMA. 

Therefore, accounting officers and accounting authorities who fail to do so should be charged for 
financial misconduct. 

There must be consequence management in this regard. 

Further, pe1formance agreements of accounting officers and accounting authorities must include 
timeous payment of suppliers as one of the key pe1formance areas. 1 o 

Stabilizing and revitalizing state-owned companies 

Recent years have seen several worrying developments with regard to state-owned companies, 
with won-ying trends of governance failures, conuption, operational inefficiency and the need for 
govenunent bailouts. 

In this way, state-owned companies (SOCs) are developing a poor reputation with the public at 
large, and have become a major fiscal risk to the country due to gove1nment guarantees of their 
debt. 

SOCs, some of which are among the biggest companies in the country, are powerful levers for 
the state to directly drive economic transformation. 

They have played a leading role in the development of world class infrastructure which sustains 20 
the South African economy. 

South Korean development economist Ha-Joon Chang points out that many advanced countries 
relied on state-owned companies to industrialize. 

They provide services to historically neglected communities, invest heavily in sldlls development 
and suppo1t the development and tra11sfo1mation of upstream suppliers and downstream 
customers. 

State-owned companies have played a critical role in the advancement of black professionals, 
managers and skilled workers, many of whom have gone on to play leading roles in the private 
sector. 

SOCs like Eskom, Transnet and SAA, are multi-billion rand companies by revenue, with 30 
enonnous value chains. 

We have increasingly begun to use these strategically, incorporating localization and preferential 
procurement into their operation philosophy and investment plans. 
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Thus, for example, at Transnet we established a trend of appointing black accounting fums as 
external and internal auditors, contracts worth tens of millions of rands annually. 

In addition to the revenue flowing to these companies, it helps advance their growth in making it 
more difficult for large private-sector companies to exclude them on the basis that they have not 
proven their ability to service large, complex enterprises. 

This is an illustration of the developmental impact of SOCs, if leveraged strategically. 

The cull'ent challenges at some of our SOCs obscure the success and progress evident at stable 
and self-sustaining SOCs such as: 10 

• DBSA which is a leading institution on the continent m infrastmcture provision, 
particularly at local govemment level; 

• ACSA, which has rolled out world class airp01t infhlStructure which has helped position 
our country as a dynamic regional business and tourism hub; 

• and the Land Battle, which plays a key role in supporting emerging farmers, and 
agricultural development more broadly. 

Government can manage SOCs well, and will act decisively to stabilize those which are 
experiencing challenges. 

Executives of SOCs are paid competitive salaries for their professional expertise as . business 
managers. 

The public, and indeed govemment as a Shareholder, are correct to expect a lot of them. 

As the Shareholder, we are tired of being dragged into crises by those we employ to govern and 
manage state-owned companies. 

This must end. 

The trend of SOCs seeking bailouts to finance operational expenditure, inefficiency and waste 
must also be brought to an end. 

In due course, National Treasmy will make proposals to make our government guarantee 
framework more stringent. 

1t is imperative that govemment ensures that the Boards of Directors in the SOCs are properly 

20 

qualified, ethical and provide the requisite skill sets that will ensure that the SOCs are soundly 30 
and profitably run; to properly serve their mandates. 

This needs to be done without delay. 
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If board members do not exercise the leadership, good governance and financial management 
expected of them, government must act quickly and decisively. 

Last week, government appointed a new board at the SABC, and overhauled the board of South 
African Airways. 

These entities now have trusted, capable boards which will be suppOlted and expected to guide 
their institutions back to healthy and sustainable operating states. 

I would like to take this opportunity to thank the lenders to SAA, especially our local banks, for 
the understanding and patriotism they have shown, and the constructive role they continue to 1 O 
play in SAA's tumaround. 

After we meet the new board of SAA, we will pronounce on our plans to consolidate aviation 
assets and bring in a strategic equity partner. 

We believe a strategic equity pa1tner can play an important role in SAA's turnaround, as well as 
unlocking value for the fiscus which has invested significantly in the airline over the years. 

Despite its current challenges, government remains convinced that retaining a national canier, is 
in the public interest. 

It is in our national interest, to have influence over ow· connectivity to all parts of the world, and 
not have to rely exclusively on the profit and scheduling considerations of global airlines. 

SAA sells South Africa's economy, tourism and culture to every one of its passengers. 

Global airlines do not, and will not, perfonn this priceless marketing and branding role for us. 

So let us not ignore the contribution SAA is making to our nation's development, even as we 
insist on dramatic improvements in its governance, strategy and operations. 

Similarly, Eskom is cdtical to our development, with the link between electricity infrastmcture 
and economic growth being well established. 

Over the last decade, our economic growth was effectively capped by our electricity supply 
constraints, which we have now resolved. 

Of course, we now have the problem of surplus capacity, but that is a better problem to have. 

Eskom is addressing this by working with its intensive users to grow demand, as well as 

20 

increasing exports to our neighbouring countries. 30 

The energy mix going forward, and sequencing of adding new generation capacity, will be 
infonned by the updated Integrated Resource Plan. S , CS 

27 J/l-f 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

ANNEX "MP3" - 2017 MTBPS Speech of the 

Republic of South Africa delivered by the 
Minister of Finance (Mr K M N Gigaba) 

on 25 October 2017 

1651 

2017 Medium Term Budget Policy Statement Speech 
Check against delivery 

Dudng the Presidency Budget Vote on 31 May 2017, President Zuma re-affirmed the view that: 
"With regard to nuclear energy, we reiterate that the programme will be implemented at a pace 
and scale that the country can afford." 

This will necessarily take the economic climate and electricity demand into consideration. 

It is Eskom's govemance issues which are of major concern to govemment. 

The failures of governance, leadership and financial management Eskom are of grave concern. 

As government is guarantor over a significant p01tion of Esk:om's debt, it has become a 
significant lisk to the entire economy. 10 

Eskom is simply too impo1tant to the countiy to fail, and we will not allow it to. 

A team from National Treasury with the necessary expertise will work closely with the 
Department of Public Enterprises to address the governance, management and financial 
management challenges at Eskom and report back periodically. 

Government commits to the following urgent steps. 

We will appoint a new board at Eskom before the end of November this year. 

Working with the new board, we will ensure a credible executive management team is in place. 

We will ensure its financial management complies with the Public Financial Management Act 
(PFMA), and that in·egular expenditure is accounted for. 

Conclusion 

In conclusion ... 

Five years on from the adoption of the NDP Vision 2030, the fast growth that will enable us to 
make substantial progress in eliminating unemployment, poverty and inequality remains elusive. 

We must find the wisdom, the humility and the perspective to ask how must we remake 
ourselves in order to build the South Africa we want? 

The global economy is growing again after the turbulence of the financial cdsis and ensuing 
recovery. While not without lisks, global conditions are favourable for South African growth. 

To take advantage of this, we must get out of our own way and forge a working coalition for 
inclusive growth and economic tra11sfom1atio11. 

Restoring confidence is the cheapest form of stimulus we ca11 inject. 

28 
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Delivering on the 14 confidence-boosting measures announced in July is a start. 

It must be followed up with structural and microeconomic refom1s. 

Goverrunent must move at the pace required by society and the economy, not expect it to slow 
down and wait on our behalf. 

We were once one of the world's great mining countries; we can be that again, this time with the 
benefits shared across our entire society. 

We can reindustrialise our economy with manufacturing as a platfonn. 

We have one of the world's most beautiful countries, with warm people and rich culture and 1 o 
history. We can grow our tourism sector even more, creating sustainable jobs. 

Let us view tourism as an export growth sector. 

Government recognizes that action must be taken to stabilize gross public debt, requiring touch 
decisions on expenditure, even as we acknowledge that growth is the essential prerequisite for 
restoring the health of the nation's finances. 

Honourable Members, the challenge is clear. 

We must drive inclusive growth and economic transfonnation. 

We must deliver on our commitments to regain the confidence of citizens and the business 
community. 

We must work with business, labour and civil society to forge consensus on structural refo1ms 20 
and growth programmes. 

We must bridge divides, make difficult decisions, and transcend special interests in the nation's 
interest. 

We must remake ourselves, and in so doing, remake our society. 

We must plant the seeds of the harvest we hope to reap. 

In that way, we can build the South Africa we want. 

We can bting forth the harvest and the realisation of our dreams. 

In the Preface to his book, Development as Freedom, Amartya Sen says right at the onset: 

"We live in a world of unprecedented opulence, of a kind that would have been hard even 
to imagine a century or two ago. There have also been changes beyond the economic 

29 JIJ1 I! ~'cc. 
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sphere ... And yet we also live in a world with remarkable deprivation, destitution and 
oppression. There are many new problems as well as old ones, ... Overcoming these 
problems is a central part of the exercise of development." 

He proceeds to say: 

"Indeed, individual agency is, ultimately, central to addressing these deprivations. On the 
other hand, the freedom of agency that we individually have is inescapably qualified and 
constrained by the social, political and economic opportunities that are available to us. 
There is a deep complementarity between individual agency and social arrangements... 10 
Expansion of freedom is viewed, in this approach, both as the plimary end and as the 
principal means of development." 

This is what we must pursue - the expansion of the frontiers of political, social and economic 
opportunity of our people in order to enhance their freedom of agency. 

If the masses of om· people must sow the seeds of the fruit they must harvest, then we must do all 
we can to uplift the grnwth by implementing the structural and SOC refonns required to get us 
out of the slow grnwth zone. 

As I have repeatedly said throughout this speech, it is in our hands, we must shalrn the 
complacency off, accept the urgent challenges we have and increase the pace and scale of the 
implementation of the reforms. 20 

This MTBPS is a collective policy statement of Cabinet. 

President Zuma, thank you for your guidance and leadership. 

Deputy President Ramaphosa, thank you for your encouragement. 

I would also like to thank my Cabinet colleagues, members of the Ministers' Committee on the 
Budget and the Presidential Fiscal Committee for their cooperation and support. 

I wish to thank Provincial Premiers and Finance .MECs, and Municipal Mayors for their 
commitment, cooperation and ideas in confronting our shared fiscal and financial 
responsibilities. 

Deputy Minister Buthelezi and Director-General Mogajane have given invaluable support 
throughout the budget process. 30 

I know that Members of the House will join me in expressing appreciation to: 

• Staff of the National Treasu1y, 

• The South African Reserve Bank, 

30 
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• The South African Revenue Service, and 

• The finance family institutions. 

1654 

My sincere thanks to the finance and appropliation committees, who are responsible for 
processing the Division of Revenue Amendment Bill, the Adjustments Appropriation Bill, the 
Finance Bill and the Taxation bills. 

I thank you. 
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PSC:BC 

RESOLUTION __ /_...._ __ OF 2018 

AGREEMENT ON THE SALARY ADJUSTMENTS AND IMPROVEMENTS ON 

CONDITIONS OF SERVICE IN THE PUBLlC SERVICE FOR THE PERIOD 201 B/2019; 

2019(2020 and 2020f2021 

1. OBJECTIVE 

To provide for a three-year multi term agreement on the salary adjustment and Improvements 

to conditions of service for employees in the financial years 2018/2019; 2019/2020 and 

2020/2021. 10 

2. SCOPE 

2.1. Thls agreement binds the employer and employees who: 

2.1.1. are employed by the State: and 

2.1.2. fall within the registered scope of the Council. 

THE PARTIES TO COUNCIL AGREE TO A THREE YEAR MULTI TERM AGREEMENT FOR 

THE PERIOD 2018/2019; 2019/2020 and 2020/2021 ON THE FOLLOWING TERMS 

3. SALARY ADJUSTMENTS 

3.1 The salary adjustment for the period 1 April 2018 to 31 March 2019, effective from 

1April2018, for employees O"I salary levels 1-12 will be as follows; 

3.1.1 level 1 to 7 : 7%; 

3.1 .2 levels to10 :6.5%;and 

3.1.3 level 11 to 12: 6% 

20 

. . ffe. f! ~ \ <e--. ·. 
~{:-; :· 

Public Sorvlce Bargaining Contre, 260 Baecton Avo, Lyttelton, Conturion, Pnitorla, 0176 ~ ~1 
, · (/ 

P .O. 801< 3123, lyttollon South, 0178 - I~ · 
Toi: (01:t) 64-4-8100 • Fa1< : oeo 81 e 7H4 .Ii./ , 

E-mail: lnla@pacbc.org.u • W11b11lle: http://www.pacbc.0111.z.a 4...._ / 
All correspondence must be addressed to the General Secretary of Councll :Z..., . 
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3.2 The salary adjustment for the period 1 April 2019 to 31 March 2020, effective from 

1 April 2019, for employees on salary levels 1 ·12 will be as follows; 

3.2.1 Level 1to7 : Projected CPI +1 .0% 

3.2.2 Level 8 to 10 : Projected CPI +0.5%; and 

3.2.3 Level 11 to12 : Projected CPI 

3.3 The salary adjustment for the period 1 April 2020 to 31 March 2021, effective from 

1 April 2020, for employees on salary levels 1-12 will be as follows; 

3.3.1 Level 1 to 7 : Projected CPI +1.0c/o 

3.3.2 Level 8 to 10 : Projected CPI+ 0.5%: and 

3.3.3 level 11 to12 : Projected CPI 

3.4 The projected CPI for the 2019/2020 and the 2020/2021 FY will be as determined by 

the National Treasury for these respective periods. 

4. PAY PROGRESSION 

4.1. Parties agree to the equalization of pay progression across the public service at 1.5% 

per annum to employees appointed In the public service In terms of the following 

legislation; 

4 .1.1 Employment of Educators Act 76 of 1998 {as amended); 

4.1 .2 Police Service Act 68 of 1995 (as amended); 

4.1.3 Public Service Act 103 of 1994 (as amended}; and the 

4.1 .4 Educators appointed In terms of the Correctional Services Act 111 of 1998 {as 

amended) 

4.2 Parties agree to implement the equalization Incrementally for; 

4.2.1 Educators employed In terms of the Employment of Educators Act 76 of 1998 

(as amended}; TVET lecturers employed In terms of the Publlc Service Act 103 

of 1994 (as amended): and the Educators appointed in terms of the 

Correctional Services Act 111 of 1998 (as amended); S' cc· .. 

~ ~- {,V ~ 
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4.2.1.1 Implementation of an across the board adjustment of 0,3% of the 

equalization with effect from 1 July 2018; 

4. 2.1 .2 Implementation of an across the board adjustment of 0,2% of the 

equalization with effect from 1July2019. 

4.2.2 Employees employed in terms of the Police Service Act 68 of 1995 (as 

amended); 

4.2.2.1 Implementation of en across the board ad}ustment of 0,2% of the 

equalization with effect from 1 July 2019. 

5. LEAVE 

5.1 Surrogacy leave 

5.1.1 An employee who Is a commissioning parent In terms of a surrogate 

motherhood agreement contemplated in the Children's Act, 2005, Is entitled to 

four consecutive months' paid leave from the date of birth of the child. 

5.1.2 If both commissioning parents, are employed in the public service, only one 

such parent will qualify for the surrogacy leave. 

5.1.3 An employee who Is a surrogate mother In terms of the Children's Act, 2005 Is 

entitled lo six consecutive weeks' leave after the birth of the child. 

5.2 Temporary Incapacity Leave 

10 

5.2.1 Parties agree that the employer will develop a guiding document on the 20 

Implementation of the Temporary tncapaclty Leave (TIL) and table such In the 

PSCBC for consultation within 1 month of this agreement enjoying a majority. 
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5.3 Shop Steward leave 

5.3.1 Leave taken by a shop steward while Initially on annual leave, who has to 

perform union activities during such annual leave, shall be converted to shop 

steward leave, upon the receipt of a formal request with supporting 

documentation from the affected shop steward. 

5.4 Family Responslbllity leave 

5.4.1 Parties agree that the employer will take the responsibility on issuing a 

directive on the application of the age cap of a child without a disability in the 

granting of family responsibility leave and to circulate It to all departments for 1 O 

ease of Implementation within 1 (one) month of this agreement enjoying a 

majority. 

6 HOUSING 

6.1 Parties agree to the delinking of the payment of the housing allowance of spouses. 

Clause 7.1.4(b) of PSCBC Resolution 2 of 2004 will therefore no tonger apply to 

employees to qualify for a housing allowance. 

6.2 Parties agree to the incremental implementation of the delinking of the housing 

allowance as follows; 

6.2.1 Dellnking of the housing allowance for spouses of employees on salary level 

1-5 with effect from 1 September 2018; 20 

6.2.2 Delinking of the housing allowance for spouses of employees on salary level 

6-12 with effect from 1 September 2019. 

6.3 The Increase of the housing allowance on an annual basis, rs guaranteed as per 

clause 4.6 of PS CBC Resolution 7 of 2015 with an Increase by the average consumer 

price index (CPI) for the preceding financial year; 

6.4 Parties agree that the Employer will take the responsibility of developing a definition 

of a Permission to Occupy (PTO) and to circulate It to all departments for ease of 

lmplemenlalion by the date this agreemenl enjoys a ~'.i:;~ ~V ~ ~ 
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6.5 Parties agree to amend clause 4.2 of PSCBC Resolution 5 of 2017, the agreement 

on the estab/fshment of an advisory body for the government employees housing 

scheme by adding the following clause: 

Clause- 4.2.Bto prioritise a funding model specifically addressing the needs of those 

employees employed on salary levels 1-5. 

7 COMPREHENSIVE DANGER INSURANCE 

The PSCBC will ensure research Is conducted on a comprehensive danger Insurance 

within 6 (six) months from this agreement enjoying a majority. 

8 OUTSTANDING MATIERS 

8.1 Parties agree that the following matters be referred back to Councn for a secondary 

process of review that must be completed within 3 (three) months from this agreement 

enjoying a majority; 

8.1.1 Resolution 3 of 2009; 

8.1.2 Resolution 4 of 2015 clause 4.1.4; and 

8.1 .3 Resolution 5 of 2015 clause 3. 

8.2 Moratorium on the Filling of Vacant Posts 

8.2.1 The employer confirms that there Is no public service wide moratorium on the 

Oiiing of funded vacant posts: 

10 

8.2.2 The employer shall provide labour with detailed statistical Information on the 20 

filling of vacant posts from 1 July 2017 to 30 April 2018; 

8.2.3 Parties agree to amend clause 14.1 .4 of PSCBC Resolution 1 of 2007 by 

submitting reports to Council on a quarterly basis. The reports must Include the 

number of funded vacancies, number of vacancies advertised, number of 

vacancies filled, the number of unfilled vacancies and the reasons for non-

filling; and 
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6.2.4 The employer shall submit a report on the comparative head count of 

employees employed by the State as at 1 July 2017 and the 31st March 2018, 

9 REVIEW OF THE GOVERNMENT EMPLOYEES MEDICAL SCHEME 

9.1 Parties agree to amend clause 4.3 of PSCBC Resolution 4 of 2017, agreement on the 

review of the government employees medical scheme (GEMS), by adding the 

followlng clause; 

Clause-4.3.8 to develop a benefit product speclflcally for members earning on 

salary levels 1-5 that wlll enhance medical cover on an ongoing and accessible 

basis. 

10 DISPUTE RESOLUTION 

If there is a dispute about the interpretation or application of this agreement any party 

may ref er the matter to the Council for resolution in terms of the dispute resolution 

procedure of the Council. 

11 IMPLEMENTATION OF AGREEMENT 

11.1 This agreement shall come Into effect on the date It enjoys majority support and shall 

remain In force unless terminated or amended by agreement in writing; 

11.2 In the Interpretation and application of this agreement, words used In the agreement 

and defined within the constitution of Council will have the meaning as defined In the 

constitution; 

11.3 In the event of any conflict between a provision of this agreement and any other 

agreement of the Council, the provision of this agreement, takes precedence; and 

11.4 The Council will monitor the implementation of this agreement. 

10 
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THUS DONE AND SIGNED AT CENTURION ON THIS ~ ~~DAY OF ~18. 

ON BEHALF OF THE EMPLOYER; 

Name Date 

STATE AS EMPLOYER 

ON BEHALF OF TRADE UNION PARTIES; 

Trade Union Name Signature Date 

DENO SA C1ss,;, · ~· ;2.tJ IR- c9 S· 

HOSPERSNNUPSAW/NATU 

NAPTOSA kv/ . fv1tt.,tAvf ~18'·~/.· Pf 

NEHAWU ~efr!f 'Jol(·Q; -o 
~ 

POPCRU 11~lf/i}1 I ~Lc-irt cofi-cs, ut 

PSA 

SAOTU M LI fr we rl.i/ /YJ.;1..u lC.~ JIJJv4- 2(J)g1~/23 

SAPU 

10 



Consolidated CCT Record ANNEX "MPS" - Letter from PSCBC 

(Mr F de Bruin - General Secretary) 
dated 6 March 2020 

1662 
(CCT Case No. 21 /2021 ) 

M~ Yoll~!l MakhasJ 
Director G~neral 

r\JILIC SEIMCE CO<>ftOINATlHG 8A.ftGAININO £0UHCIL 

Department of Publto Service and Adm!nlstn:itlon 
Prtva'te Bag X91 G 
Pretoria 
0001 

Dear Ms Makh~si 

IMPL_EMENTA1"JON.OF PSAA.Q Bt;$0LUTION 1OF2018: AGREEMENl' ON THe SALARY 

ADJU$!ME;NIS~.A~D JNlpROV~MENTS ON CONDITIONS.OF SeRVlCE IN THE PLUBLl9 

§.E_R.VICE FOR THE PERIOD 2018/2019; 2019/20 @D 2020/&1 

The above subject refers. 

PSCBC Resolution 1 of 2018 made provi~ion for a three·year multlterm agreement on the salary 
adJu$tmant arid Improvements to conditions of service for public servants in the financial years 

10 

2018/19; 2019/2.0 and 2020/21. 20 

Clause 3.3 of the aforementioned Resolutton de~ls with the salary adjustments, percentages 

and projected CPI In relatlon to the 2.020/21 financial year. 

It Is custom for the ernployer to formally announce the total salary adjustment for public servants 

calculating the CPJ % plus whatever addlUonal percentage to be awarded, 

Labour has requested that the employer make this determination known as to allow them to 

Inform lhelr mt;!mbership. 

Pi.Whc SorVJce S<irgulnlng CenlI~. ~90 B~den Avenue, ly\tcltoo, Centurion, Pretorta, 0·157 
P.O. Bo~ ~123, LyUQ.ffon South, 0176 

'Tell +27 (0)12 644 8100 •Fax.: +27(0}12 664 61334 
E·mafl: lnro@pschc.oro.2a • Webstto: \<1111w.psobo org .~ 

All COl'r'O$.POl1doncri must bo addrosued to lhe Gonoral Seerotnry of CoUl'lCi 

30 
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Wa lrtJst that this request will receive your favourable consideration and loo!( fOtwatd to your 

expedetlous response. 

Yours Faithfully 

... ......_ ...... .._ _____ _ 
FRll(KIE pg BRUIN 
GENERAL SECRETARY 

Page~ of 2 www.pscbc.org.~ 
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P'UBLIC $!1MCf CO-OROINAT1HO BA.lltGAIHfHO COUl'fCft.. 

--
ATfENTtON PSCBC COUNCIL FROM PSCBC COLLECTIVE 

MEMBERS BARGAINING UNIT 

TEL. NO 012 644 ·8095 FAX. NO. 012 664 61334 
066 0011428 EMAIL tnphom@pscbc.org :za 

. DAIE 13 MARCH 2020 NO. OF PAGES 2 

NOTICE: SPECIAL COUNCIL MEETING 

You are hereby advised that a special COUNCIL meeting ls scheduled as follpws: 

DATE 

TIME 

VENUE 

17 MARCH 2020 

12HOO 

PSCBC BOARDROOM - B 

Please note that there are 2 Special Council m~etlngp scheduled on lhe same day. The first 
one rs scheduled to start at 10:00. 

l{i11d Re.gards, 

Frikkle De Bruin 
GENERAL SECRETARY 

1664 
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the dpsa 
Department: 
Public Sarvlca one$ Admlnlstmtfon 
REPUBLIC OF SOUTH AFRiCA. 

Private Bal) X91ti, PrctOfla, 0001. iel: (012) 3361000. Fax: (012) $20 7:803 
Private Ba!} X~140, C<ipe Town, 8000. Tel: (021).\87 51.20, F41;ir. (021) 455 5484 

Mr. Leon Gilbert 
Acting General Manager 
Public Servanl3 Assoclation 
563 Belvedere 
PRETORIA 
0001 

Dear Mr Gilbert 

RE: FAILURE TO IMPLEMENT SALARY ADJUSTMENTS tN "fERMS OF PSC.BC 
RESOLUTION 1OF2018 

Your letter received by email on 1 April 2020 addressed to the Minister for Public 
Service and Administration Is hereby acknowtedged. 

We wish to reiterate that the employer Is fully committed to the implementation of 
PSCBC Resolution 1 of 2018. 

10 

In demonstrating our commitment to Implement, we draw your attention to the 20 

proposal tabled on 25 March 2020 In council for engagement, and hope that the PSA 

will consider coming bacl< to the council to continue engagements through council 

processes. 

Klnd Regards 

1/i, ~·~ 
I l 

MS yes> ,J~· IA MAKHASI 
DIRE~Of.-~ENERAL 
DATE U\ \-oi\;Lo(;}O 

Sl~lsdi&'S ~" N:ltll lnis~a • tllJrvlo ui f\i to le r ... """'o • D'\1110~~"' ua IJ~J~ le Tn'llolio • ~r-..-.y.u100 wyirlSabor>d ~;iHiJfan\C~I nl:l<.uf'n~ta 

M.ll1;a;li1>l"il T~vmalo ~· Mu'ff,.$0 "~ VIV••li\I~ • Kgir.a 1,. D'.~1 ~1~ Ir.a 1:ll1111loro iadci • lkl~v1111~ y~ V0Ur11do"'lr\A'l'f~ 11~ Val11>1v~ 

\r'rM re T•b~'d>•l\l. b:1Hi.oU..'\llQa ne~vvnalu • rs.i.e 1,µ11cQo"'o hHln/"""'" '~ n~l..11wlo • 111cm5cbcl'U:l l 4Rlil/f1\rodt tlck\IPlw.l;w 
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IN THE PUBLIC SECTOR CO-ORDINATING BARGAINING COUNCIL 
HELD AT CENTURION 

In the matter between: 
f~ ,,,/,( 

SADTU,POPCRU~DENOSA 
NEHAWU 

and 

The Department of Public Service and 
Administration 

National Treasury 

CASE NUMBER: 

Applicants/Trade Un1ons 

First Respondent 

Second Respondent 

PRE-ARBITRATION MINUTE 

The parties held a pre-arbitration meeting at the PS CBC on 2 June 2020 at 1 OhOO. 

In attendance were the following persons: 

Applicants: SADTU, POPCRU, DENOSA, M?a-
~ 

1. N H Maenetje SC; and 

10 
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2. Mr PS Masllo (Cheadle Thompson & Haysom Inc.) 

Applicants: NEHAWU, 

1. Adv E Masombuka 

2. Mr Mlungisi Mzobe (Mdhluli Pearce Mdzikwa Inc.) 

3. Mr Matome Mametja (Mdhlull Pearce Mdzikwa Inc.) 

First Respondent 

4 . Adv Tim Bruinders SC 

5. Adv Erin-Dianne Richards 

Second Respondent 

6. Afzal Mosam SC 

7. Adv Reghana Tulk 

8. Adv Yanela Ntloko 

SETTLEMENT 

2. Settl~ment discussed. Not reached. 

FACTS THAT ARE COMMON CAUSE 

The parties agree that the following facts are common cause: 

1667 
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3. The description of the parties by the applicants. 

4. On 21 May 2018 the draft public wage agreement had been circulated to the 

Employer and Labour. 

5. Between 21 may 2018 and 8 June 2018, the State ("the Employer"), 

represented by Mr Romeo Adams, and labour (I.e. NAPTOSA, SADTU, 

NEHAWU, POPCRU, and DENOSA) signed Resolution 1 of 2018 ("the 

Collectlve Agreement"). 

6. The Collective Agreement has been signed by the Employer and by a number 

of admitted trade unions who represent the majority of votes on the side of 

Labour. 

7. The Resolution came into effect on the date It enjoyed majority support and 

shall remain In force unless terminated or amended by agreement In writing. 

The Resolution enjoyed majority support on 8 June 2018. 

8. The Collective Agreement has not been terminated or amended. 

9. The agreement binds the employer and employees who are employed by the 

State and fall within the registered scope of the Council. 

10. The objective of the Collective Agreement Is to provide for a three-year multi· 

term agreement on salary adjustments and Improvements to conditions of 

1668 
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service for employees, In the financial years 2018/2019; 2019/2020 and 

2020/2020. 

[V17 - P1655 to 1656) 

11 . Clause 3 of the Collective Agreement deals with salary adjustments. Clause 
[V17 - P1655) 
3.1 provides as follows: 

[V17 - P1655) 

"The salary adjustment for the period 1 Aprll 2018 lo 31 March 2019, effectl've 

from 1 April 2018, for employees on salary levels 1 - 12 will be as follows:" 

11.1. Level 1 to 7: 7%; 

11.2. Level 8 to 10 -6,5%; 

11 .3. Level 11 to 12 - 6%. 

[V17 - P1656) 

12. Clause 3.2 provides as follows: 

[V17 - P1656) 

"The salary adjustment for the period 1 April 2019 to 31 March 2020, effective 

from 1 April 2019, for employees on salary levels 1 - 12 will be as follows:" 

12.1. Level 1 to 7: Projected CPI + 1 %; 

12.2. Level 8 to 10: Projected CPI + 0,5%: 

12.3.Level 11to12: Projected CPI. 

[V17 • P1656) 

13. Clause 3.3 provides as follows: 

\<\ -\<\ s's 

.Mil' ~1,~ 

1669 
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[V17 - P1656) 
1'The salary adjustment for the period 1 April 2020 to 31 March 2021, effective 

from 1 April 2020, for employees on salary levels 1 - 12 will be as follows:" 

13.1. Level 1 to 7: Projected CPI + 1 %; 

13.2. Level 8 to 10: Projected CPI + 0,5%; 

13. 3. Level 11 to 12: Projected CPI. 

[V17 - P1655 to 1656) 

14. The Employer complied with clause 3.1 and 3.2 of the Collective Agreement. 

15. On 25 February 2020, the Employer made a presentation at the Council on 

the management of the Public Service wage bill. The Employer also sought 
[V17 - P1656) 

the review of clause 3.3 of the Collective Agreement on the ground that it was 

unaffordable. 

16. On 17 March 2020 at a Special Council meeting the Employer tabled a 
[V17 - P1656) 

presentation to review clause 3.3 of the Collective Agreement on the ground 

that ft was unaffordable. The Employer proposed that all public service 

employees receive no salary increment for 2020/2021 . 

17. The above proposal was rejected by labour, which insisted that the Employer 
[V17 - P1656) 

must comply with clause 3.3 of the Collective Agreement. 

18. On 25 March 2020, a subsequent Special Council meeting was convened at 

which the Employer tabled a revised proposal that: 

1670 
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18.1. Employees at salary levels 1 to 8 receive a CPI increase of 4.4%, which 

will be funded from funds budgeted for employee pay progression, 

which will have to be suspended, and capped leave; 

18.2. There be no salary Increment for employees at salary levels 9 to 12; 

18.3. The above offer was to be supplemented by granting of capped leave 

In lieu of the 1.4% shortfall, redeemable at retirement. 

19. On 15 May 2020, the employer: 

19.1. summarised the economic outlook, and presented an offer constituting 

50% of the threshold percentages per salary level that was In the 

1671 

agreement amounting to R13,536 billion and the remaining 50% as 7 10 

and 6 leave days for employees on levels 1 ·7 and 8-12 respectively. 

The leave could be utilfsed as leave days or cashed for the 

commensurate leave day value at the time of exit from the public 

service. 

19.2. The employer also Indicated that the additional funds were derived from 

cuts and reprloritrzatlon. 

20. Labour rejected the Employer's revised proposal and refused to engage In 
[V17 - P1656) 

the review of clause 3.3 the Collective Agreement. 

21. The Employer has failed to Implement salary adjustments on 1 April 2020 as 
[V17 - P1656] 

required by clause 3.3 of the Collective Agreement. 20 
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22. On 02 April 2020, the Applicants referred a dispute to the PSCBC on the 

application of the Collectlve Agreement. 

23. The dispute was conciliated on 20 May 2020 and remained unresolved. 

24. The dispute has now been referred to arbitration. 

FACTS IN DISPUTE 

[V17 - P1656) 

25. The applicants contend that the Employer is obliged to implement clause 3.3 

of the Collective Agreement. 

1672 

26. The Employer argues that the wage blll has become unaffordable. On this 

basis, the employer contends that: 

[V17 - P1656) 

26.1. enforcement of clause 3.3 of the Collective Agreement is against public 10 

policy, alternatively 

[V17 - P1656) 

26.2. performance by the employer of clause 3.3. Is Impossible. 

ISSUES TO BE DECIDED BY THE ARBITRATOR 

27. The Issue is whether the Employer must be directed to comply with the terms 
[V17 - P1656) 

of the collective agreement and Implement clause 3.3 of the collective 

agreement on its terms. 

PRELIMINARY POINTS 



Consolidated CCT Record 

(CCT Case No. 21/202 1) 

ANNEX "MPS" - Minute of a Pre-Arbitration Meeting 

held on 2 June 2020 at 10:00 in the matter 
under Case No. PSCBC02-2020/2021 

dated 22 June 2020 

Page 8 

28. The DPSA records Its Intention to file a written application for postponement 

In terms of rule 28 of the PSCBC dispute resolution rules. 

29. The DPSA reserves its rights to raise any necessary jurisdictional points In 

an application. 

30. The DPSA undertakes to file all necessary applications by no later than 

Friday 26 June 2020. 

EVIDENCE ON AFFIDAVIT 

31. The parties will not present evidence on affidavit. 

DOCUMENTARY EVIDENCE 

1673 

32. The parties agree on a consolidated bundle of documents to be presented at 1 O 

the arbitration. The applicants' attorneys will consolidate, index and 

consecutively paginate the consolidated bundle of documents. 

33. The consolidated bundle of documents will be filed at council by no later than 

3 July 2020. 

DUTY TO BEGIN AND ONUS OF PROOF 

34. The applicants will begin to adduce evidence and prove what they are 

required by law to prove. 

WITNESSES 

('(\ · rn s, tC_, 

MO %.//. 
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35. Each party undertakes to secure the presence of Its own witnesses at the 

arbitration. 

MEANS OF SHORTENING THE PROCEEDINGS 

36. The proposed common cause facts and any Inquiries that may be directed by 

the parties to each other are Intended to shorten the proceedings. 

37. 

NECCESITY FOR INSPECTION IN LOCO 

38. It is not necessary for any inspection In loco. 

DURATION 

39. The parties estimate that two (2) days wlll be sufficient to conclude the matter. 

INTERPRETER 

40. There is no need for an interpreter. 

on this ~ay of June 2020. 

1674 
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Cheadle Thompson & Haysom Inc 
Applicants' attorneys 

7th Floor Braamfonte!n Centre 
23 Jorlssen Street 

Braamfonteln, Johannesburg 
Tel: 011-403 2765 
Fax: 011-403 1764 

Ref: P Masilo/SAD10509 

1675 

~' 
I •'\-v. [, The State Alto ey 1 O 
l--.e t~"1"-'\ \'a;\.,~<='°- Respondents' a mays 

To: 

And to: 

":"-:_;) 7~-. c;_-4 \:, S.c\IY'...:.-~ s~ 81h Floor Old M al Centre 

\ 
.. _ ,... , 167 ndries Street 

--J L,....,.....,<:-,! .· -- Pretoria 
\ el: 012-309 1500 

0-0 .c Fax: 012-328 2662/3 
O ~-~~ :s·sb \ '").... l'-f- Ref: 

The General Secretary of the PSCBC 
260 Basden Avenue 
Public Service Bargaining Centre 
Lytle I ton 
Tel: (012) 644 8100 
Fax: 086 619 7884 

The Arbitrator 
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IN THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG 

In the matter between: 

DEPARTMENT OF PUBLIC SERVICE AND 

ADMINISTRATION 

(
~ --- ;t, 

. 
, 

:loo •.. ~:-: (( .~ 
ADV. HLALELE MOLOTSI SC N.O v 
NATIONAL EDUCATION HEALTH·J\fiblALLIED 

,,~~~ 

NATIONAL TREASURY 

and 

WORKERS UNION 
~ ¢":... ~{,~ 

DEMOCRATIC NURSING ORGANIS'ATION OF 

SOUTH AFRICA 0~ 
'~ )} POLICE AN~~~~s,~c1v·1L RIGHTS UNION 

~)..§ l"A 
SOUTH AFRICAN. D,l;MOCRATIC TEACHERS UNION 

Not A. ~~portable 
('!fl 

Case~~- 624/20 
. .,.~. 

-~ 

" First Applicant 

Second Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 
~v 

P~LIC lS.~j~~v~-l~Cl: COORDINATING BARGAINING COUNCIL Sixth Respondent 

Hear~,./ 7 & 1 O July 2020 (In Chambers via Zoom) 

DelivereCI: This judgment was handed down etectronfcally by circulation to the 
parties• legal representatives by email and publication on the Labour 
Court's website. The date and time for hand-down is deemed to be 
on 16 July 2020 at 1 OhOO 

JUDGMENT 

TLHOTLHALEMAJE, J 

10 
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Introduction: 

[1] With this urgent application, the applicants (DPSA and National Treasury), seek 

an interim order; 

(a) postponing the arbitration proceedings under case number PSCBC02-

20/21 currently before the first respondent (Arbitrator), acting under the 

auspices of the sixth respondent (PSCBC) and, tr!> 
,.I]<{ 

(b) interdicting and restraining the first to sixth re~mt~d~r°1t? . from 

commencing with the arbitration, pending the final ,9f(e;~ inatio~~of an 
~·~ ,e~·:-4~"·;,~ 

application which is before this Court under case~n~mbe[ JS00/20. 
~~ ~~}, 

.f:>;,. ~" 'V 
[2] The application is opposed by second to fifth_ re~P9.!Jden(~ (viz, NEHAWU, 

,,. ,.,.:~ 't:;!\, ./,;,;? 
r.~':ft'- -,-.;~., ~1'.:"~ .. r 

DENOSA, POPCRU and SADTU, col!ectivel~1feferre~ to -a·s the 'Unions'). The 

application was launched on 6 July 2020 ~in the blight of the arbitration 
ff..-..,' --~~*<)/ 

proceedings scheduled to take place i&: and.,.:~ July 2020. 

~~ ,.)1 
[3] When the matter came beforeJ he Courfdrf7 July 2020, it was postponed to 

10 July 2020 to allow the a~~;ef~J~~ file replying affidavits. The arbitration 

proceedings were also~~~~~~ pending the final determination of this 

application. The partl~~:. legai_if epresentatives have also filed comprehensive 
#'"~ '-'""· ,I; 

heads of argu'l}.enl foNNhicn~the Court is grateful. 
ff ~ 

Background: D~ 
[4] Ce'l,\ral~etermination of this application is whether this Court or the 

\I..~~ .{V 
PSGBC::'is~ pest suited to determine a dispute arising from the implementation \'\t: [V17 - P1656] 

~'~.. of a -~age increase arising out of clause 3.3 of a collective agreement, in 

~~~;.U'mstances where simultaneous claims have been lodged at both forums . 
... 

(5] The agreement was entered into between the DPSA representing the State as 

the employer, and public sector unions under the auspices of the sixth 

respondent (The PSCBC). The agreement, which became the PSCBC -1' 
Resolution 1of2018 (The Resolution), was signed by the parties between May M~· 
and June 2018. It came into effect on the date that it enjoyed majority support, 

and is to remain in force and effect unless terminated in writing. It provides for 

10 
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a three-year multi-term agreement on salary adjustments and improvements to 

conditions of employment for public servants. 

[6] The Resolution sets out salary adjustments for the 2018/2019; 2019/2020; 
[V17 - P1655 to 1656] 

2020/2021 periods. Clauses 3.1 and 3.2 provided for salary adjustments in the 

2018/2019 and 2019/2020 periods, and it is common cause that the 

adjustments were accordingly implemented for those periods. 

[V17 - P1656] . . . /t 
[7] Clause 3.3 provides for adjustments for 2020/2021 penod as foll~,_Ws~, 

-..;~ 
[V17 - P1656] /~~\ ~~ 
'3.3 The salary adjustment for the period 1 April 2020 to 311 March 2021, 

effective from 1April2020 for employees on salary~~~~j:~~ill be as 
follows; ~,, 

~~ ~ 
3.3.1 Level 1 to 7: Projected Cf '.!{:"'j'iJ 
3.3.2 Level 8 to 1 O: Projected ·:cPl~QJi%; and 

« ~ 
3.3.3 Level 11 to 12: Projectr,e

11
£el' 

[8] The projected CPI for 2~~-t9~ determined by National Treasury on 

26 February 2020 as 4.4%) ;rn?implementation of the salary adjustment for the 
"'1~?,, ~~ 

2020/2021 period has· however not taken place on the 1 April 2020. 
"'\.: ;· ~~¥/'# fl: "'<";'\ -..e:-;:, 

(9] On 25 Februa\{ 2020~he o:sA h~d made a .presentation at the ~SCBC on 

the man~gen1ent:9fJhe Public Service wage bill, and sought to review clause 
[V17 - P1656P' )1.•·"!>. ~?' 
3.3 of"thf R~olution on the basis that it was unaffordable. A similar 

pres~n~}ollowed on 17 March 2020 at a Special Council meeting, where 

th~SA"'reiterated the same concerns about unaffordability, and further 

~.¢~ propo~ed that all public service employees forfeit a salary increase for 
~~ /:'/ 
' 202012021 . . ..., 

[10] On 25 March 2020 in another Special Council meeting, a revised proposal was 

tabled by the DPSA, in terms of which employees at levels 1 to 8 would receive 

a CPI increase of 4.4% to be funded from funds budgeted for employees' pay ') 

progression (which will have to be suspended), together with capped leave. A \'Jl., 
further proposal was that those employees at levels 9 to 12 would forfeit a salary J 

10 
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increase, with the offer being supplemented by the grant of capped leave in lieu 

of the 1.4% shortfall, redeemable at retirement. 

[11] In all instances, the unions had rejected these proposals, insisting on the full 
[V17 - P1656) 

implementation of dause 3.3 of the Resolution. When the implementation date 

of 1 April 2020 came and went, and In the light of the rejection of the above 

proposals, the Unions in this case referred a dispute to the PSCS3C under 
h 

sections 24 and 25 of the Labour Relations Act (LRA).1 ,1-~~ ~ 
.r.1~ ~ 

. /''?" "·\"'! '-> 
[12] On 15 May 2020, the DPSA made another offer compr~~g_.~l}~g;'o of the 

threshold percentages per salary level that was in the ag1'.eeme6t in the amount .. ~ 
of R13.5 bn and the remaining 50% as 6 and 7 leave daysy oremployees at 

various levels. This included that the leave was: to ~b~tilise~ as leave days or 
/( "\ -.... .,# 

cashed for the commensurate leave days' value, at\the time of exit from the 

public service. Again, the unions showticPno\~tetr~J: and insisted on the full 
[V17 - P1656] {,( (\ 

implementation of clause 3.3 of the Ref _olutio,2-·J ,4 
[13] On 20 May 2020, attempts at~~~iliation of the dispute by the PSCBC proved 

to be unsuccessful. After·:{~k~lp~te~i\Nas referred for arbitration, the parties 

concluded a pre-arbitratio~-&rn~ie on 22 June 2020, in which they had agreed 
';~ vi:-\ . [V17 - P1672) 

that the issue to •• be determin~d by the arbitrator was whether the Employer 

must be direc{ci .... t~ .·2o~iJir with the terms of the collective agreement and 
\\ N 

impleme_nJ ()~au$.$J~~pf that agreement'. 

()~, [V17-P1673] 

[14] Of ~~ei\~?~-~pcance in the pre-arbitration minute are paragraphs 28 to 30, in 

te~~f of:W.Qj.cn provision was made for the DPSA to file a written application for 

<:.. a pds~onement of the proceedings. The DPSA also reserved its rights to raise 

\\,any/necessary jurisdictional points, and further undertook to file all necessary 
'<;~ 

applications by no later than 26 June 2020. 

[15] The other public sector unions, most of which are not signatory to the 

Resolution, viz, PSA, NAPTOSA, HOS PE RSA, SATU and NATU, had on or 

about 17 June 2020, initiated separate proceedings in this Court under case 

1Act66of1995, as amended 

1679 
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number JS00/20, citing the DPSA, other State Departments, and the Unions in 

this case as respondents (the PSA matter). 

[16] In the PSA matter, the applicant unions seek declaratory orders and specific 

performance under section 77 of the Basic Conditions of Employment (BCEA)2, 
[V17 - P1655-1656] 

contending that since clause 3 of the Resolution was incorporated into the 

employees' contracts of employment, the DPSA and other respondeofs were in 

breach. SAPU, which was initially a party to the arbitration'4rs9eedings 

withdrew and joined forces with the PSA. 111~ , \ "~.;~4/··=~ 
[17] On or about 26 June 2020, the applicants had filed an ~P~~c~1U9n to postpone 

the arbitration proceedings before the PS CBC. The 'SlJbstaJ~e ~~plication was 
'':·~. M 

• . ~~,,._ '>{\.. ,tif 
opposed by the Unions. On 1 July 2020, Nat,onal T~easur:y ·"addressed a letter 

to the Arbitrator explaining that the proceed}hgs ha~ not been drawn to the 
_4?.'!f;fJ '''.\.. ./I 

attention of certain relevant officials, anef that tb,Ef 'matter involved serious public 

finance and constitutional issues of c~Qcern (J it, including the validity of the 
'• - .:,,,..~ 

Resolution. National Trea,-;;rj":.t~lso filed .... submissions in respect of the 

application for a postponem~nt.,4.t~·r.;:r~ii? 
~"b, ~Y.f' 

..,,,~ ... ~ ... 
"'~"' -:,;~ 

[18] The grounds upon W~ich a''·~-~stponement was sought as gleaned from the 

DPSA's application~ ,~,a~.sun/marised as follows; 
( y~\ ~,s 

(a) T2~~' w~t:.~/rbntty two proceedings in which the parties sought an 
,,r.V, ~j ""41:.;' [V17 - P1656] 

-enforcement of clause 3.3 of the Resolution, and all the parties in the 

wl~.?·&ere joined as parties in the PSA matter, and the parties had 

\fa'greed on a timeline in regard to the filing of affidavits. 

~\ '\\ 
~~~~1f v·1t would be inconvenient, inappropriate and improper as a matter of law 

v to have two different forums adjudicating the same remedy, where the 

same defences and issues are raised, and where all the parties to the 

PSCBC are before the Court under the PSA matter, as this would lead 

to multiple conflicting rulings and unnecessary expenditure. 

2 Act 75of1997 
3 Pages 48 - 62 of the Indexed bundle 

1680 
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(c) The defences and issues to be raised by the applicants in both 

proceedings would be the same, and if the remedy sought in the PSA 

matter was granted or refused, that would affect all employees in the 

public sector. 

(d) The defences that will be relied upon by the applicants in the PSA matter 

were that; 

[V17 - P1655 and 1656] ,,t/I 
i. The enforcement of clauses 3 and 3.3 of the ResofU'tion offend 

public policy. ,()~'\ 
ii. Offend the constitutional provisions imposing'fi· ~-~ty on''the State 

to give effect to constitutional rights /dutie;~d~lues and/or in 

particular the duty to deliver s~ic·e~~~~tQ.~e.Jbr and vulnerable 

to relief the distress and hard{ hip ca'&sed by COVID-19 under 

the current economic crisis~ \'~/l ff ~) .. 
iii. There is no funding ana)qcb~Jbet for the increase, and/or the 

~'l!!'Z!.,Jµ"..r' 

increase is unaffi5"fdable. 
(i" IL~ 

"{i., -'~~.; •. ;z~ [V17 - P1656] 
(';,, ... Y.Y 

(e) In the alternative, th~~~e~~ution is subject to a tacit term that clause 3.3 

is enforceabl~~«fllY if the cost cutting measures proposed by the DPSA 

at the tin;E;were~~u·cc-/~sfully implemented. 
f/:[ '\:. 

[V17 - P151'l:] ': '~- I; 
(f) 2ru~7 3 :~ .. ~~fbecome objectively impossible of performance because 

6~i~1fu.~'y of unforeseen events (i.e., downgrading by Moody's of South 

t_~i:&~ric~&t'unk status; COVID-19; and economic crisis) 

~~ 
[1@],~ The % bitrator issued a 'Postponement Ruling' on 6 July 2020, in which he 

~-~tfissed the application and ordered that the arbitration should proceed on 

7 and 8 July 2020. 

[V17 - P1656] /.' 

[20] At stake with the implementation of clause 3.3 of the Resolution is an estimated !{\[)., j 
amount of R37.8 bn, which in terms of that clause was contemplated to be paid 

to 1.3 million members of the public service in the 2020/2021 period with effect 

from 1 April 2020. The State contends it does not have the money given the 

present macro-economic circumstances coupled with other factors such as the 

10 
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current COVID-19 pandemic. It further contends that for it to meet its obligations 
[V17 • P1656] 

under clause 3.3, it would have to borrow the funds from somewhere, at a cost 

of R70 bn. 

[21) This application however is not concerned with the merits of the dispute. Its 

focus is procedural, in the light of the dilemma posed by the two separate and 

simultaneous disputes in different forums. The applicants contend ,t~~t In both 

matters, the unions seek the same relief, and that the issues aDff~;~efences 
Al'<\;\ '\t. 

to be raised are the same. As Mr Gauntlett on behalf ot;-Natj(?nal Treasury 
\,~"' (~-;;..~..J" 

framed it, there is a 'procedural traffic jam' related~~ <l~t simultaneous 

proceedings against the applicants, and the issue i~::bow tcfurbl~ck it 
. ~ 1"J /{J:-;.:f'«;:;,.,,, .... ~._,,.J1 

[22) The applicants, more particularly National Tre~sury, 1~reHa.rtce on the principles 

of forum conveniens (or 'appropriate },2'3!9'\~~d that the proceedings 

before this Court should take preceder{ce in tb:r light of jurisdictional issues to 
\\ h 

be raised related to both the merits and ·t.Q~J~li'ef sought by the unions. 
~ ·~~ 

Urgency· ~/~)J~ 
. ,~{.},/y=:..~7 

~ ""\~~ 
"'~ ~.,, 

[23) NEHAWU's approacb .• witholi! :fonceding that the matter was urgent at any time 

inclusive of 'Nhen!it·.:tiVed bi fore the Court on 7 July 2020, is that the Court A.v· '""~ "'~;;/· 

should nonetheless d) cide the substantial merits of the application in order to 
\\ 11 

bring f(fj'~~~~!_g.terlocutory issues in dispute. 

[24) Th,_e;.pth"~~lJ.riJP~~ however insist that the matter ought to be struck off the roll 
\;)_~ .~ ~v 

on \acG'ount;of lack of urgency. The basis of this approach is that there is no 
~t:1Y 

~ explanation as to the reason why the application was only brought before the 

'\~i~ ~n 6 July 2020 in the light of the history of the matter since the Resolution 

came into effect on 8 June 2018. In this regard, it was submitted that given its 

pleaded case, the DPSA ought to have at the latest, approached this Court 

before the implementation date of 1 April 2020, particularly since it held the 
.A 

view that the PSCBC could not decide constitutional issues arising from the -(\fl , ~ 
Resolution. This is so In that the DPSA knew before 1 April 2020 that it would 

.. See Multi-links Telecommunications Ltd v Africa Prepaid Services Nigeria Ltd and Others, Telkom SA . 
Soc Ltd and Another v Blue Label Telecoms Ltd and 01/Jers [2013] 4 All SA 346 (GNP); 2014 (3) SA 
265 (GP) at para 17 

10 

20 

30 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

ANNEX "MP9" - Judgment and Order of the Labour Court 

of South Africa in the matter under LC Case No. 

1683 
J624/2020 del ivered electronically by the 

Honourable Mr Justice Tlhotlhalemaje 
on 16 July 2020 

8 

be 'wrong in law to require the State to litigate in a forum that did not have 

jurisdiction over the validity and constitutional defences•. To the extent that the 

DPSA only approached the Court on 6 July 2020 when it knew all along that 
.. <}-' 

the PSCBC was the wrong forum, the urgency claimed in this c~~:was self-
...,, "~;.\.,, 

created. Mr Mooki for the other Unions further added that the mere fact 'that the 
.. tf' }) v 

applicants had abandoned their alternative prayer did \ (]9t ,,JmplyJ!'that the 
€~ ~·cy 

requirement of urgency fell away, as the applican~still .,.h~;~de~*to satisfy the 

requirements of urgency5• . ., '<~~h } ) 
"'~'""'t,,,,_ ~~-;zr{:'/ ~~ ""4f"'i?\ -:.,,."f 

[25] It was submitted on behalf of the applicants~.~at to t _ne extent that an interim 
·-""""~· \::,, )1 

order was gr.anted on 7 July 2020 {~·en ~e,~matter was postponed to 

1 O July 2020, 1t should be accepted that 1n effect, the matter cannot be heard 
\,;;~ ,/;/ 

in the ordinary course, or at wor?t, the issue"6f urgency had become moot. 
.<jf' "!) 

[26] The principles applicable::t~trg~h't~~pplications flowing from the provisions of 
'·t"~ '"<;;','\. 

Rule 8 of the Rules of this\:Courb n particular are trite. A party seeking urgent 

relief must set O,Llt;!b;~~~._:;o~})why the Court's urgent intervention is required, 
ff" -~~~ ~~~v 

and why subsUfntial redress cannot be obtained in due course. It is equally trite 

that an)PPle~) entitled to rely on urgency which is self-created when 

seeking~f~~vi:~~on from the ordinary rules, and that when considering whether 

a · m~tter ~fio~ld be accorded any urgency, the Court will have regard to the 
\;\, '·""--~~o- "·V 
~ ril"''::: "'"'" 

inter ... e?tS of the respondent party, and in particular, the prejudice the respondent 
~\ 

~~,~\ ma~ ~j.iffer if the matter is urgently disposed ofS. 
'\~ ;1t7 

""·<;>:l;Y 
[27] T6 a large extent, there is merit in Mr Mooki's submissions that indeed there 

was a significant delay in approaching this Court with this application. I accept 

5 In prayer 2.3 of the Notice of Motion (which has since been abandoned), the applicants sought an 
alternative order that; 

' ... the first and sixth respondents are ordered to issue directions for the further conduct of 
arbitration, which directions shall include reasonable time periods for; 
2.3.1 The filing of pleadings 
2.3.2 Pre-arbitral requests and replies to requests; and "/\' 
2.3.3 The discovery of documents and the production of a bundle of documents for the /\(\ J 

conduct of the arbitration \ 'II r 
e See East Rock Trading 7 (Ply) Ltd and Another v Eagle Valley Granite (Ply) Ltd and Others [2011] 
ZAGPJHC 196 at para 6; Jiba v Minister. Department of Justice and Constitutional Development and 
Others (2010) 31 ILJ 112 (LC) at para 18; Association of Mineworkers and Construction Union and 
Others v Northam Platinum Ltd and Another [2016) ZALCJHB; [2016) BLLR 1151 (LC); (2016) 37 ILJ 
2840 (LC) at para 26; Maqubela v SA Graduates Development Association and Others (2014) 35 ILJ ... 
2479 (LC) at para 32 
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that at most, the application ought to have been brought In April 2020 or even 

earlier, to the extent that the applicants had formulated an opinion that there 

were questions of validity and constitutionality in regards to the implementation 
[V1 7 - P1656) 

of clause 3.3, which may oust the jurisdiction of the PSCBC. 

[28] A consideration of whether the matter deserves the urgent attention of this 

Court however does not end at the point when the applicant had not,§cted with 
Er 

the necessary haste. It was common cause that notwithstandief the. belated 
[V17 - P1656] ~~. 

attack on the validity and constitutionality of clause 3.3, t~:·DP)~A had'tn the 

light of the prevailing macro-economic circumstances, and ,.tJ:~o·dt.1rhpril 2020, 

made several attempts to revisit the provisions of the cl~~:~~d. made certain 
~ \,\ .,..,..., 

proposals which the Unions were not amenabl~!;,;;;..~~~~~as the DPSA had 

participated in processes at the PSCBC until 61July ·2920: ~fnd to the extent that 

it suddenly occurred to it that the validity __ qr b~.nstitutfbnality of the Resolution 
/.r·t~H;;f "·~~,,....."'¢," 

may be challenged, it cannot be said tti at the<urge ncy claimed Is self-created. 

The fact that such challenges were~~hot ra~ed until the application for a 
,,,, . .," ""~s:t!Ji:"' 

postponement was launche;};JSef~Le the Arbitrator, does not detract from the 

fact that notwithstanding tne'fjri~lls'afia·ffof the pre-arbitration minute, the DPSA 

as a respondent party to ~d.$.e~f~eedings is within its rights to raise any issue 

related to the jurisqj2ffon oft~~ PSCBC, for as long as the proceedings are not 

(
"'~iS:"- <·.lf.. R;··:/ 

finalised. ,~--·~~~ .. "..;:,;;_,s.~•·' 
\ _ 

'\ 1: 
[29] Equally.i~!"ta~tanlfelated to the issue of urgency is the question of prejudice 

to the lJ~iofs~·}Ad the principal question of whether the applicants will be able 

to ~taio-.. ;~~ntial redress in due course. To the extent that this matter may 
\\,£¥ '""-q 

~ be strQck off the roll on account of lack of urgency in line with the principles set 

"~ out i-;,Commissioner for South African Revenue Service v Hawker Air Services 
--~ .. ,tY 
"(Ply) Ltd; Commissioner for South African Revenue Service v Hawker Aviation 

Services Partnership and Others7, the consequences would be that by the time 

the matter finds itself back on the ordinary roll, it might be academic in the light 

of the processes at both this Court and the PSCBC having taken their course. 

1684 

10 

20 

Given the contentious issues raised in this application, no prejudice would be 30 

suffered by the Unions and their members, in that what is at stake is a dispuU}e 

")· 
7 (379/05) [2006) ZASCA 51; 2006 (4) SA 292 (SCA) ; [2006) 2 All SA 565 (SCA) ff\. ' 
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about a wage increase rather than a loss or failure to pay wages, and if 

successful with their claim, the increment will apply retrospective from 1 April 

2020. 

[30) The Unions had argued that labour tensions may brew as their members are 

struggling to adapt with the economic effects of COVID-19 as many of them are 

bread winners and making sacrifices at great risks to them~7;yes. This 

contention is understandable in the light of the remarks made iq_;C({~A v Tao 
.. ~ 

Ying Industries and Other8 to the effect that; <.1f?.}) ~.:~> 
-t-.,,,, !.,,.,,.... ~~ A-~ ... .i'4J4~ 

"Compliance with a collective bargaining agreement l~{_ru9~~~. not only to the 

right to bargain collectively through the forum ~S~ .. nstitute~ bWthe bargaining 

council, but it is also crucial to the sanctity ~}9.·9.'12~\~~Jlining agreements. 

The right to engage in collective bargainiri~ and forenforce the provisions of a 

collective agreement is an especi~~:JaiJo~~~~At for the workers who are 

generally powerless to bargain {Kdividu~rJ over wages. an~ con~itions .of 

employment. The enforcement of "collec.tive agreements 1s vital to industrial 
·.-:_-.,~? 

peace and it is Indeed c~u6Tai:to the achievement off air labour practices which 
//' J:;J 

Is constitutionally e~t~rt~~t;~i;~Th~ .. enforcement of these agreements is indeed 

crucial to a society whtc~, like ours, is founded on the rule of law." 
~~ '\~ -~ 

[31] The Unions' argu.m~n1~".!?a~~d on their members' personal circumstances and 
ff ·~. """~v 

the sacrifices r(1quired ~o1· f them as public servants cannot however be said to be 
,\ } 

unique i .~Jnelace~fJtie effects of the pandemic on the country as a whole, and 
/.:t.; 1~~::'~ 

the sacr1Jjces"' required to be made in that regard by each citizen in the face of 
'' ··:{ j;;,, 

,.,,,.... "It:)~ .If '? 
tha'-t.Pa.o,~~ni~~The general populace, inclusive of those who have no source 

v\ /l·~ 
of i~ofne whatsoever have carried the burden of this pandemic more than 

~,~n~~ els.~, and each citizen in one way or the other, has b~en called upon to 

-rqake sacrifices for the common good. To the extent that this matter does not 

only concern or affect the interests of the Unions and their members, but is of 

great public or national interest, any consideration of its expeditious resolution 

ought also to take into account those interests, and I agree with the applicants 

that this matter deserves the urgent attention of this Court. r \ ~ 

\)\J~ · 
8 (2008) 29 ILJ 2461 (CC) at para 56 (f) • 
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The merits: 

The parties' respective cases: 

[32] The basis upon which the applicants seek a stay of the arbitration proceedings 

pending the finalisation of the PSA matter is similar in many respects to the 

grounds advanced before the Arbitrator when a postponement was sought. In 

addition, the applicants contend that; 

32.1 

32.2 

Arbitration proceedings are different in that they requif~fextensive 
~Y' .. ~.;~ 

consultations for the purposes of leading evidence and ~1~; la1~oriolls~one 
of the parties are ready to proceed with arbitration ,be!~{~!h~B,,~CBC as 

the parties still need to exchange statements of clai~~efla Cl_~fence in order 

to curtail the issues. The issues for determinatib\~re c~;f~x and involve 

an analysis of constitutional principles, r;pa'ti~~~?a'riorrif~ policies and the 

balancing of oth~r obligations that r#~ c1~~~e in the light of the wage 

agreement that 1s unaffordable. T~ese 1ss~es cannot be properly ventilated 

in a two day arbitration. \~~z)J 
The arbitration eJJi,,~ would result in a duplication of 

proceedings, and this~ _sli ·aufd in law be permitted where all the parties of 
":'..~ "'~ 

the PSCBC are ~joined m·the::PSA matter, and where any outcome would 

affect part1~-s:wna~~-~n.9l~before the arbitrator but before the Court. 

~ 1} 
[33] Even th~~9.Q~ N~~U had filed a separate answering affidavit, at the core of 

Unions?f omnrn:ty$d contentions are that; 
".:.'>i.(j/ ~'-... ~- .' 

(~~._~ ~~,..t~( 
33·~\~~J~fis no basis for the arbitration proceedings to be stayed in view of 

~~-. \\the binding and unchallenged postponement ruling of the Arbitrator, and 

'~~ L>' that this application was merely an attempt to re-argue a postponement. 
't-~ tlf'? 
-~ 

33.2 To grant a stay would undermine the jurisdiction and powers of the 

Arbitrator, the integrity of collective bargaining and the carefully arranged 

dispute resolution mechanisms of the LRA. 

33.3 The applicants merely prefer motion proceedings rather than arbitration 

as it would enable them and its witnesses to avoid cross-examination on 

the claims made in respect of their defences. 
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33.4 The provisions of section 33A of the LRA9 entitled the Unions' dispute to 

be determined by the PSCBC, and further that under the LRA, arbitration 

was an acceptable form of dispute resolution with which the Court should 

not Interfere. 

33.5 The Unions constitute a majority of signatories to the Resolutiqn and are 
/!: therefore properly mandated to pursue their memb~~·;~ights at 

'<;;'.\_ 
arbitration. Thus, should the arbitration proceedings..~be sfayed or 

/). I ".) V 

postponed in favour of the Labour Court proc~s$~~~~C9_Q_;Jitutional 
warrant for majoritarianism would be underminedJf(h~e~ was therefore ... "\-~ ·;.,,;.} 
no basis why the Unions who are majority si9Q:~torie~to the Resolution 

In the dispute should be subjected to a p18~"ess ~'riverf by a minority that 

is not signatory to that Resolution~ •. -:-· {i~ )) 
1,f?'"rt; ~'-~ -·':f/ Ft ~~~..,; 

33.6 The causes of action In the matters befure the PSCBC and in the PSA 
\\. JI 

matter are different, as well as the iSsues of law that this Court was called 
4''~\ 

upon to determine in.tt4 PSA matter. Even though the applicants wished 
~~' /.'J;-4~~, 

~ •• . '. ,i.,.{'~J" >';;; 

to raise the same-:defence in both matters, this did not render the two 
'\~)\ ~ 

processes the:same, nor dia constitutional issues to be raised render the 

matter a)cons~Gtion.$Pcase'. Thus, even though the outcome may in 
t V ~ ~· 

effect bfu the ~me, this was not decisive to the convenience of 

J?.O;stpqn1Wg 111.e1frbitration proceedings. « P. (!. ~ 
~~!(' -· ~} 

33~~"J:."?·-e&.O{~s in both matters were not the same as the five applicants in 

v he'llSA matter are not party to the arbitration proceedings, and also not 

t~ ~party to the Resolution. Since the PSA and other unions were not 

y~ signatories to the Resolution, there was no reason why the applicants 

should be bound by a legal process initiated by those unions. In this 

regard, the applicants ought to have raised a joinder if they held the view 

that other parties ought to be joined if they had a direct and substantial 

interest in the matter at the PSCBC. /; 

<('\·) 

9 33A. Enforcement of collective agreements by bargaining councils J 
(1) Despite any other provision In this Act, a bargaining council may monitor and enforce 

compliance with its collective agreements in terms of this section or a collective agreement . 
concluded by the parties to the council 
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33.8 It was not for the applicants to dictate to the Arbitrator as to the nature 

of the dispute before the PSCBC, as arbitrators are not bound by the 

labels attached to the disputes before them. Furthermore, the defences 

that the applicants wished to raise in the arbitration proceedings were 

more suited to arbitration or trial rather than motion proceedings. 

33.9 The proceedings in the PSA matter were not as advanced as alleged by 

the applicants, as the pleadings are not yet closed, the partie( liave not 

delivered their heads of argument, nor has a heariri'f ~)te been 

allocated. ftl~ .. ~> 
"'·...\ $ .. ?"~ 

<::l,.· '?<~'I' 
33.10 The arbitration proceedings on the other h:nd we[i ~tj~anced as the 

parties had concluded a pre-arbitration mi nu~ .. and n~rrowed down the 
4-m_o;,,,.._ "'~ ,// 

issues, and thus disposing of the need· to file:·plea·aings. To the extent 

that the applicants were not re~µ l~O~\vith the arbitration, this 

was not a matter for this Cou~'. to consider;'as they could simply have 

approached the Arbitrator to se~ an in8~ulgence . 
.... ~;~~~ ..... 

33.11 The arbitration will n.otf!':J). irJ a duplication since the two proceedings 
~ J[,'...,w..;. ,~ 

were different, anat.~~f'a:j_up~'~tion would not arise simply on the basis 
"-0 • .. 

that the app li c~ar;i~s wo.ujd dDplicate their defences in both forums. 

~~~ ·~·-· ····" 
~,,~ /I" 

,rp- ... " '·~, 
[34] In their reply, the applic.ants' submitted that; 

,. . \,~\, _w 
.~ ~-<'~~# 

34.1 ~tia_f~~ :.~ought is a stay of the arbitration pending the determination of 

f::<~- . . ttre$.~~t before this Court, which would be dispositive of the dispute 

);tletY,t.~en the parties. The fact that the initiation of arbitration proceedings 

. '\preceded the matter before the Court was not material, and there was 

'~~~-ff\> prejudice to the public interest and the fiscus in the arbitration first being 
«;::,, .. ,,, 

v heard. 

34.2 The matter before the Court involved eleven parties and other state ~ 

departments, which constituted 100% of the PSCBC, whilst the . 

unions that are before this Court are not signatories to the Resolution, 

and cannot therefore be joined in the arbitration proceedings. \ 
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34.3 The parties in the matter before the Court have agreed on timelines and 

the matter is ripe for a hearing. There is no prejudice to the Unions if the 

Court proceedings were heard first in that first, the enforcement of the 

Resolution would be retrospective from 1 April 2020; second, it does not 

relate to a wage not being received but an increment; and third, since 

the Unions conceded that the arbitration proceedings could yield issues 

which this Court would ultimately adjudicate. A. 
·"~ 

34.4 The arbitration is not ready to proceed in view of a cons·alidated bundle 
A"' H v 

not having been adduced, and parties' pleadings ~na~}~ess $!9tements 

not having been fi led. '\,, .~~ .;;;. .... ~\ 

~l>, j). ~ 

34.5 The applicants do not wish to avoid crorrexa~~·'at arbitration, and 

they merely seek its stay. Where fac~ual di~tes arose in the Court 

proceedings, any such disputes4\ay-i b}\efer.1/ci for oral evidence. 

a n 
34.6 To the extent that in both matt~~·· what,. 1s sought is the enforcement of 

[V17 - P1 656] A::-- ........._.;},_,.. 
clause 3.3, whether c;:fses).would be advanced on affidavit or by oral 

evidence made nq df~~relfg;·as the end result would be the same if the 
~; ~ 

State is unsu~~~ssfuT~~~ ~ 
~~ l} 

34. 7 The comp1ti~g··· .. f~1bYnl{aised problems related to the arbitrator not being 
f ~;~ 

in a .posQi~n to d.etermine his own jurisdiction in the light of the questions 

e.~~tif:'tfe validity and constitutionality of the Resolution, and 

~" furt(~9ithe extent that the Arbitrator would not be in the position to 

"\~J1e·cj9fcm an appropriate constitutional remedy. 

~4.;fwhen such ch.allenges are posed, those issue~ must be determined by 

1689 
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... ~ the Court, which has the powers under section 151 of the LRA and 

section 172 of the Constitution 10 to grant just and equitable remedies. 

Thus, the only avenue was to interdict the arbitration proceedings. 

It would not In the Interests of justice to run the arbitration only in respect ~ ~ 34.9 

of a part of the dispute as this would encourage piecemeal litigation. 

10 The Constitution of the Republic of South Africa, 1996 (Act 108) of 1996 [the Constitution] 
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34.1 O The enforcement of the Resolution did not only affect the signatories to 

the Resolution but all the parties falling under the PSCBC. This was so 

in that the unions that did not sign the Resolution are nonetheless bound 

by it, and therefore entitled to challenge it as they had. 

34.11 It was still open to the Unions in this case to file affidavits in,;.the PSA 

matter and set out their cases and responses to the defen..c{f.:~~~ed by 

the applicants, as there will be no objection to th~a1'f'ing b f)such 

affidavits. In this regard, fairness and the interests of'.justid:Fdictated that 
~ -~( 

all affected parties be afforded an opportunity to v'Ein.tilat~ the matter in 

the same appropriate forum, being this ~~v 

34.12 Since the '."'stponement ~lin:.;,a~ot 71 in nature . and o~ly 
procedural, 1t cannot be rev1ewea. Howevert th1s Court by virtue of its 

oversight over arbitrations mJ~~ stay ihch arbitrations under section 

158(1)(a)(i) by granting ,vrgent i~~:felief. 
, J~~ . . ..£'~.~ 

Evaluation: \ -· "'""' 

~ \i> 
[35] To the extent that th~)eplica~1s seek interim relief, the principles applicable to 

such relief are~h~Jif applicants must demonstrate; (a) A prima facie 

right; (b) A,,wefhgrounJ~d apprehension of irreparable harm if the interim relief 

is not g6~.r;~tte/ultimate relief is eventually granted; (c) The balance of 
~ 4- f ,,~ h . f . t . . d' t d (d) th t th h conyenrence ayours t e granting o an in enm inter 1c ; an a ey ave 

no~~rs-a~1'r~ctory remedy11, v· ¥ 

[3~ .. Sinc;:,~\\he purpose of this application Is to seek the intervention of the Court in 

~tnt6mplete arbitration proceedings, it has been held that in order to establish a 

prima facie right for the urgent interim relief sought, the applicant has to show 

that this is one of those exceptional circumstances where the court's 

intervention is appropriate 12. 

~ f{l · 
1
1 National Council of SPCA v Openshaw 2008 (5) SA 339 (SCA) at 354. J' 

12 Workforce Group (Pty) Ltd v National Textile Bargaining Council and Another (2011) 32 ILJ 3042 (LC) 
at para 18. See also Bloem Waler Board v Nlhako NO and Others (2017) 38 ILJ 2470 (LAC); [2017] 11 
BLLR 1073 (LAC) at para 12. See also McBride v Minister of Police and Anolher(J1396/15) [2015] · 
ZALCJHB 216 (24 July 2015) 
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[37] The Arbitrator's ruling on postponement remains extant. Mr Mokhare had 

submitted that the ruling had the final effect of not staying the proceedings 

pending the final determination of the PSA matter, and that it was only against 

the backdrop of section 158(1 B} of the LRA 13, that a proper applic~!ion to stay 

the arbitration proceedings could be entertained by this Court14 . (M~t'M~oki had 

aligned himself with that submission, further contending th;,Y~~elief tkat the 

applicants seek was not supported or based on law in that ~en'fftne ... Court had 

powers to grant interim relief. '~~' 
~ \J ~ .~ 

[38] The rationale behind the provisions of sectio'(j158(s~f;toe'i.RA Is obvious as 

pointed out in Trustees,. National Bioinfo~:.t1~~~.~'1rk Trust v Jac.obso~ a~d 
Others. The Court having confirmed alf~t 1nt7rvent1on by way of interdict in 

uncompleted proceedings should exce.P.tional ~d confined to those rare cases 
"~~ .. ,,// 

where a grave injustice mig~othJ~rwise "'re-Sult or where justice might not by 

h b . f hffh b at er means e attained, :. Ui .'\~elQill) at; 
~. ~~ 

·rhere are at least two~asdn's why the limited basis for intervention in criminal 

and civil Jrg~~n~~t.t to extend to uncompleted arb.itration proceedings 

conduct~a underHhe auspices of the CCMA, and why this court ought to be 

s;:Y~~ i~;p/in those proceedings. The first Is a policy related reason -

~{~~'s"rc'~urt routinely lo intervene in uncompleted arbitration proceedings 

wou~~~ermine the informal nature of the system of dispute resolution 

~sta,91ished by the Acl The second (related) reason is that to permit 

~ ::. applications for review on a piecemeal basis would frustrate the expeditious 
': 
resolution of labour disputes. In other words, In general terms, justice would be 

advanced rather than frustrated by permitting CCMA arbitration proceedings to 

run their course without intervention by this court:15 

13 Which provides: 
'The Labour Court may not review any decision or ruling made during conciliation or arbitration ,.--: 
proceedings conducted under the auspices of the Commission or any bargaining council ln ) 
terms of the provisions of this Act before the issue in dispute has been finally determined by ~ ! 
the Commission or the bargaining council, as the case may be, except if the Labour Court ls ' \ 
of the opinion that it Is just and equitable to review the decision or ruling made before the ' 
issue in dispute has been finally determined.' ~ 

14 With reliance placed on South African Broadcasting Corporation (SOC) Limited v Commission for 
Conciliation Mediation and Arbitration and Others (J2055/19) [2019] ZALCJHB 318; (2020) 41 ILJ 493 
(LC) 
1s (2009) 30 ILJ 2513 (LC} at paras 3 - 4 
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[39] The provisions of section 158(1 B) of the LRA are clear. They refer to instances 

where a party seeks a review of any decision or ruling made during conciliation 

or arbitration proceedings before the issue in dispute has~p~n finally 

determined. Ordinarily, such a review would be brought bef~[~.~~~e ~.~prior 
to or simultaneously with an application to stay the arb!'{'.¢'.~dings. It 

cannot therefore be correct, as suggested on behalf of Uie appl,icants, that the 

LRA does not provide for the review of interlocuto~g~ ;;tbitrators. 

[40] The applicants in this case however havep~ reliance on the 

provisions of section 158(1 BJ of the Lf~con~l!that what they seek is a 

stay of the proceedings rather than a~~view_J'of the postponement ruling. Mr 

Bruinders argued that section ~.;3(1 B~of;Jhe;-(RA is not even relevant in the 

light of the relief sought by th.f~p·P,licants, and that of relevance was the power 
~- ~ 

of this Court to stay the arqit,ratlf>"h proceedings under section 158( 1) of the LRA. 

[41] In reliance on c~cl~royen Fruit Wholesalers CC and Ofhert•, Mr 

Gauntlett sub1 tted th~:! th'ere was no need for the applicants to first invoke the 

provisions£_qf s~ction 1:158(18) of the LRA to review the Arbitrator's ruling prior 
#"'~ ~ 

to see~~~a~stay of arbitration proceedings, and that at the core of this 

ap~~~sJa challenge to the Arbitrator's jurisdiction, which entitled the 

ap~i.cahts~to approach this Court for intervention. 
~¥ 

~ ~ [42)~~n J~~bsence of a review of the postponement ruling, it is my view that given 

~ffifcourt's wide discretionary powers under the provisions of section 158 (1) 

of the LRA 17, its general powers to consider or grant interim relief in instances 

18 (287/06) [2007] z.ASCA 61; [2007] SCA 61 (RSA); 2007 (6) SA 110 (SCA) at para 12, where it was 
held; 

'As to the severability of the so-called Invalid provisions, it must be borne in mind that these 
provisions concern no more than the procedure which the Bank was entitled to adopt when 
seeking judgment in the event of a breach. Had it been legally possible for the Bank to obtain 
judgment by consent it would not have been precluded, had it so wished, from Instituting action 
by way of a simple summons and obtaining judgment by default In terms of Rule 31(5). The 
only consequence would have .been to render it liable for the additional costs Incurred. In this 
regard, Beyers JA In Montesse Township and Investment Corporation (Ply) Ltd v Gouws NO 
1965 (4) SA 373 (A) al 380 In fine said the following: 

'I am not aware of any general proposition that a plaintiff who· has two or more 
remedies at his disposal must elect at a given point of time which of them he Intends 
to pursue, and that, having elected one, he Is taken to have abandoned all others. 
Such a situation might well arise where the choice lies between two Inconsistent 
remedies and the plaintiff commits himself unequivocally to one or other of them.' ... ' 

11 158. Powers of Labour Court 
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of incomplete arbitration proceedings cannot be circumscribed by the 

provisions of section 158(1 B) of the LRA, nor can these provisions be the only 

basis upon which a party may seek a stay of arbitration proc~e·afngs. The 

exercise of such wide powers are clearly within the Court's disc~)-~;·. taking 
(~~ "~~ 

into account whether not only whether it just and equitabl~ .. '~s co~templited in 
~ 4~~ 

section 158(18), but also whether exceptional circu~~t~fs . ~"xists, and 

whether a grave injustice might otherwise result, or~here ~vrt~'~ might not by 

other means be attained19• This therefore im,es't~~~ Court considers 

whether it sh~uld or_ not grant interim ~~~~~~~the 1se~ce of an appl.icat'.on 

contemplated in section 158(18) of th~[Rfi: m ·r. esp~cYof incomplete arb1trat1on 

proceedings, it cannot be said that th{~ Cou~would be acting outside of its 
'Q..,,. _.,./I 

powers. ~'"'". 

The next enquiry therefo~wJ~ case has been made out requiring the 

Court to intervene a~grarihQ~tt.ay sought. The starting point is the applicable 

legal framewo~~\, _accepted that. the Unions were e~titled to 

approach the ~SCBC ·~1th the dispute in question, because the prcv1s1ons of 

section~J·3~;:~s of the LRA permits them to do so. As was restated in 

Rukw' a a·n. cf0Jf1ers v Kitchen Bar Restaurant; 20 section 33A of the LRA; 
v{( Jjl 

~/;:; 
. .Ji~m;9vfdes a 'purpose-built framework' to enforce compliance with the 

'( Council's Collective Agreement. To hold otherwise might be seen to undermine 

'i\ one cf the primary objects of the LRA, which is to create a framework for 

collective bargaining to determine wages and terms and conditions of 

employment; to promote collective bargaining, and the effective resolution of 

(1} The Labour Court may-
( a} make any appropriate order, including 

(i} the grant of urgent interim relief; 
(ii) an interdict; 
(iii) an order directing the performance of any particular act which order, when 

implemented, will remedy a wrong and give effect to the primary objects 

10 

20 

of this Act; 30 
(iv} a declaratory order; 
(v) an award of compensation in any circumstances contemplated in this Act: .r. 
(vO an award of damages in any circumstances contemplated in this Act; and]'(\ ~ 
(vii} an order for costs; ) \ \ • 

18 See Booysen v The Minister of Safety and Security (2011) 1 BLLR 83 (LAC}; (2011} 32 ILJ 112 (LAC} ' 
19 Trustees, National Bioinformatics Network Trust v Jacobson and Others supra. See also Booysen v ~ 
The Minister of Safety and Security Booysen v Minister of Safety and Security and Others (2011) 1 • 
BLLR 83 (LAC}; (2011} 32 ILJ 112 (LAC} at para 54 
20 (J591/2013) (2016) ZALCJHB 86; (2016) 37 ILJ 1466 (LC) at para 48 



Consolidated CCT Record 

(CCT Case No. 21/2021) 

ANNEX "MP9" - Judgment and Order of the Labour Court 

of South Africa in the matter under LC Case No. 

·1694 
J624/2020 delivered electronically by the 

Honourable Mr Justice Tlhotlhalemaje 
on 16 July 2020 

19 

labour disputes. There can be no doubt that the primacy of collective 

agreements was a deliberate policy choice and where t~collective 

agreement prescribes a peremptory arbitration process in lin~Wit~_the LRA 

remedy, the Applicants are not entitled to circumvent 'the ~p~l¥-tu~~jspute 
resolution structures created by the LRA". • ~ 

[44) It cannot be disputed that the PSCBC is the statutory, for~~~tt.);c(Jetermines the 

interpretation and application of its collective ~~ there Is nothing 

in the LRA that ~akes provision for this Co{1 to di~ermine such disputes21 • 

Equally so, section 157(1) of the L~~~qefin~:~e~ sources of the court's 

exclusive jurisdiction ~ whilst section 1 \~2) de~ls with the court's jurisdiction in 

respect of the application of the fundamehtfil;rfghts established by Chapter 2 of 

the Constitution22. ~ 

[45] In determining whether a' ta'if ~~the a.ppropriate relief in the light of the above 
~1>,.. ~\ v 

framework, the Court~th,~refore accepts the arguments advanced on behalf of 

the Unions th~,~, Vstablished framework dealing with what the LRA 

prescribe~.,.?.s ~~ rol~,;~f bargaining councils regarding matters under section 

24 of 4(~.~~~f the established jurisprudence about the role of the 

b 
. ~ .. # ) ·1.1 

~5Q~CIS. 

[4! 1 The,~~~ however accepted that as~ ',ule'. a stay .should be consider~d 
~nd(p~ granted where real and substantial 1ust1ce requires such a stay, or m 

ottf:r words, where injustice will otherwise be done. In this regard, it was 

21 Ekurhuleni Metropolitan Municipality v South African Municipal Workers' Union [2015] 1 BLLR 34 
(LAC); (2015) 36 ILJ 624 (LAC) para [30]. See also MEC of the Western Cape Provincial Government: 
Health Department v Prof AR Coetzee and 49 others (CA3/2011) [2015] ZALAC 35; [2015] 11 BLLR 
1108 (LAC); (2015) 36 IW 3010 (LAC) 
22 157 Jurisdiction of Labour Court 

(1) Subject to the Constitution and section 173, and except where this Act provides 
otherwise, the Labour Court has exclusive jurisdiction in respect of all matters that 
elsewhere In terms of this Act or in terms of any other law are to be determined by 

(2) 
the Labour Court. 
The Labour Court has concurrent jurisdiction with the High Court in respect of any . 
alleged or threatened violation of any fundamental right entrenched In Chapter 2 o~ (\ 5 
the Constitution of the Republic of South Africa, 1996, and arising from - ~ \J \. • 
(a) employment and from labour relations; 1 

(b) any dispute over the constitutionality of any executive or administrative 

(c) 

act or conduct, or any threatened executive or administrative act or 
conduct, by the State in its capacity as an employer; and \ 
the application of any law for the administration of which the Minister Is 
responsible. 
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however submitted that the litigation strategy of the applicants is of no 

relevance, as central to the issue is whether there is a real or substantial 

injustice. To this end, it was submitted that even if at the arbitration proceedings 

the applicants were to raise any defence, or challenge the jurisdiction of the 

arbitrator, those jurisdictional challenges must first be presented .l,:>;efore the 

arbitrator and for him to make a ruling before the parties can~h the 

Court.23 ~ 
,, _,..,.__L 

(,'~~ 
The legal position as summarised above by the Unions,1ocl s1~e of the powers 

and obligations of the Arbitrator under both the proV~~on~f ~ LRA and the 

PSCBC Rules can clearty not be placed In d~'!J'Ul'i>'lj;lt~a.!)Jdther be no doubt 

that on the authority of SA Rugby Playe~s~i~ti;and Oth.e~ v. SA Rugby 

(Ply) Ltd and Others24, the PSCBC cannot dec1de~ 1ts own JUrrsd1ction, and 

whether it has jurisdiction or not in a p~~icular}}natter is a matter to be decided 

by this Court. Second, to the ixt~~t th})·erfcnstitutionality of the Resolution 

was to be raised as an issu~'tc1~Jrly~ only this Court could determine that issue 
- ~'\_-:f.V~. ·~"' 

as contemplated in the ptclvi~iobs of section 157(2) of the LRA. 

Mr Gauntlett sl,)11.i!.~~);,ators faced with a challenge to jurisdiction 

must as a matter of P,ractice stand the matter down if a party asks for the 

opport~~~~court's ruling, and that if the arbitrator declines the 

requestttb~;rerrfedy 1s to procure a stay. 
~~~ ; 

[4 9] To · i; ~: xtept that the provisions of sections 33A, 24 and 25 of the LRA entitled 

'\, the eJ~ons to approach the PSCBC with their dispute within the defined dispute 

\~J?;>'fution mechanism designed by the LRA,. particularly in regard to those 

d~putes related to interpretation/application of collective agreements, the 

obligations of an arbitrator under Rule 20 of the PSCBC Rules are clear. The 

position could not have been explained more clearer than in Radon Projects v 

1695 
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23 In reference to Pinetown Town Council v President, Industrial Court 1984 (3) SA 173 (N) and Rule 
20 of Resolution 4 of 2005: Rules for the conduct of proceedings before the Public Service Co-ordinating 
Bargaining Council, which provides that 

/': • 

~,J 

"If during the arbitration proceedings it appears that a jurisdictional Issue has not been 30 
determined, the panelist must require the referring party to prove that the Council has 
jurisdiction to arbitrate the dispute• \ 

24 (2008) 29 IU 2218 (LAC) at para 40 
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NV Properties25 (albeit decided in the context of a private arbitration), where the 

Court affirmed the arbitrator's obligations when confronted with a jurisdictional 

objections. The Court held that an arbitrator is not obliged forthwith tg;zthrow up 

his hands and withdraw from the matter until a court has clarified qi.s1tdsdiction. 
"\:'>,,.. 

The Court had accepted that an arbitrator is not competent to,delermine'his/her 
,(I/ 11 .. 

own jurisdiction, but this did not imply that he/she was preduded 'from.,.enquiring 

into the scope of his/her jurisdiction and ruling on it2~. ''· '\ 
~~ \ 

[50] In the light of the applicability of Rule 20 : 9f.r.th'{~S§C Rules, and the 

Arbitrator's obligations in that regard, and furtter basea on what was reiterated 

in Radon Projects vs NV Properties ls~]b~-;dnaf'much as the applicants 

would ordinar~y be entitled to. approac~ ~rt in the li.ght of the jurisdictional 

challenges raised, the pract1~;;.tJoweveris · for the parties in the face of that 

challenge to convince the At~r against assuming jurisdiction, and for 

a proper ruling to be mate~;~t~~ regard. This is so in that for the Arbitrator to 
. I . Id th ~ ~ ~f rt h h d . s~mp y y1e o~ .• :~~:~\ •. say)jo o a pa y, e ors e may assume or epnve 

him/herself of 1r sd1c, n·:n.e:may or may not have. 

[51] In this r;e~a~~g on the grounds advanced for a postponement before 

the Arbitr@tor;ihcan be accepted that contrary to the Unions contentions, the 

iss~e~~9,1'q,;/PscBC's jurisdiction in the light of the challenges of 

co~Gti8'11ality and invalidity were raised when a postponement was sought, 

~~" albeJJn no manner of meticulousness or clarity. The applicants correctly point 

"\~o~lthat the Arbitrator had scant regard to those issues in dismissing the 

application, particularly the submissions made on behalf of the National 

Treasury and its letter of 1 July 2020. The basis of this omission ls not clear. Be 

25 2013 (6) SA 345 (SCA) 
26 Radon Projects v NV Properties supra at para 29, where the Court held; 

·"But that does not preclude him from enquiring into the scope of his jurisdiction, and even 
ruling upon It, when a jurisdictional point is raised. He does so at the risk he might be wrong 
- In which case an award he makes will be lnvand- but ln some cases it might be convenient 

10 

20 

to enter upon the arbitration nonetheless. As it Is expressed in the fifth edition of Keating on 30 
Building Contracts (before the Arbitration Act 1996), in reliance on Christopher Brown ltd v /) 
Genossenschaft Oesterrichischer etc: ~ , 

'If the arbitrator's jurisdiction is challenged he should not refuse to act until it has 1 

been determined by some court which has power to determine it finally. He should ~ 
Inquire into the merits of the issue to satisfy himself as a preliminary matter whether v 
he ought to get on with the arbitration or not, and if it becomes abundantly clear to 
him that he has no jurisdiction then he might well take the view that he should not ' 
go on with the hearing at all.'" 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

ANNEX "MP9" - Judgment and Order of the Labour Court 

of South Africa in the matter under LC Case No. 
1697 

J624/2020 delivered electronically by the 
Honourable Mr Justice Tlhotlhalemaje 

on 16 July 2020 

22 

that as it may, to the extent that the Arbitrator made no ruling in that regard, the 

applicants are not deprived of an opportunity to raise those jurisdictional 

challenges at arbitration, and it is not for this Court in this apP.i'fuation to 

pronounce on the merits or otherwise of those jurisdictional c.h1fie~~. This 
#~ -~ 

does not however imply that the applicants have to ~ridu ~,~~ .the arbitral 

proceedings to the end before such a challenge can D~ps Court. 

Even if as submitted by Mr Bruinders that these defences ~go tS the merits of 

the decision whether to grant the remedy so_ught~~ti~~ions, clearly it is 

within the powers of the Arbitrator to distiJ,uish ~~tween the jurisdictional 

points raised and the merits of the claim~nd 1~:m.9J an appropriate ruling. In 

any event, it is expected that a detJ~ati~ of whether the Arbitrator has 

jurisdiction or not invariably tr,§IJ]Scends';tinffi the merits of the claim. That 

unfortunately is the natur_(of J~rq<;:eedings at arbitration proceedings, if 
-~#"""''"""-~ 

jurisdictional challenges ~r~lo~;,~· 
-~~ ~ 

[52] In the end how~y~r1~~~-~PP,J~ants need only act after a ruling was issued on 
1(·?"-~~ ~~# 

those 1'urisdictidnal points without the Arbitrator having delved into the entire 
\\ ~l 

merits o,fL.!h~:~:~1~i~old otherwise as suggested by Mr Guantlett in reference 

to lnte~pJiri1Jtal Finance v Stands 56 and 57 Industrial Ltd27 would in my 

vie::~~,r~riiv~nf the provisions of Rule 20 of the PSCBC Rules, and wholly 
V.\ "";~- y 

undermin'eihe established processes of the PSCBC, the objectives of the LRA, 
\\ ~~and tti,e powers of the Arbitrator he would ordinarily have under the provisions 

'~ction 138 of the LRA28• In the light of these conclusions, it follows that the 

basis of seeking a stay in reference to the lack of jurisdiction of the PSCBC or 

21 1979 (3) SA 740 0/1/) 
2a See Jiba v Minister. Department of Justice and Constitutional Development and Others at para 12 
and 15, where it was held that; 

' ...• By asking the court to rule that the disciplinary action Initiated against the applicant was 
unauthorized and unprocedural, the applicant ls effectively asking the court to bypass the 
bargaining council and to Ignore its role In a carefully crafted scheme that acknowledges and gives 
effect to the value of self-regulation. This court, through its review powers, Is mandated to exercise 
a degree of oversight over labour related arbitrations - its powers as a court of first Instance are 
constrained by the LRA, and that constraint must be respected.' 

• .... Although the court has jurisdiction to entertain an application to Intervene in uncompleted /. • 
disciplinary proceedings, It ought not to do so unless the circumstances are truly exceptional.0J w\J 
Urgent applications to review and set aside preliminary rulings made during the course of a 
disciplinary enquiry or to challenge the validity of the Institution of the proceedings ought to be 
discouraged. These are matters best dealt with in arbitration proceedings consequent on any 
allegation of unfair dismissal, and if necessary, by this court in review proceedings under s 145.' 
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.~}l -~~ 

the Arbitrator is found to be without merit. This then leaves.-~pn whether 

the other grounds relied upon for a stay establish e, t, d;:cumstances. 

[53] It was submitted on behalf of the Unions tha~":t~~licants seek is to 

clothe this Court with jurisdiction by Jftnie~-d~~~ what would amount to 

jurisdiction for convenience on the ~art of · · ~he Court. At the core of the 

applicant's grounds for a stay in the "ttg.Q~f}the nature of the dispute, the 

defences to be raised and th~Pfatedural traffic jam' referred to by Mr Gauntlett, 

is whether it would be cp_n~~niei~ffo~this Court to first hear the matter. The 

Unions, without conqedin'itha~\e doctrine of forum conveniens is applicable 

in this case, accept~dTuat th.J~octrine is part of our law. ,-. .;,;;~~ .... ~ 

[54] Flowing fr~m ~i-lln~s Telecommunications Ltd v Africa Prepaid SeNices 

Nigeria ·tftfihd.Oiii1f{ Telkom SA Soc Ltd and Another v Blue Label Telecoms 
.... /;?"""'-·~ "•'I')' \,',, 

Lt~_and Of.!k~r.7Jl and the authorities referred to therein, it is apparent that the 
\Y "W;r \ ~:~ 

\~· 
.,.~ y 

2D supra at pa~a\ 17 where it was held; 
-,~J ;~as also referred to the decision of the House of Lords in Spiliada Maritime Corporation v 

' -Cansutex Ltd [1986] 3 All ER 843(HL) where the following was said at 853 - 854, that it is 
doubtful: 

• ... whether the Latin tag 'forum non conveniens' is apt to describe this principle. For 
the question Is not one of convenience, but of the suitability or appropriateness of 
the relevant jurisdiction. However, the Lalin tag (sometimes expressed as forum non 
conveniens and sometimes as forum conveniens) Is so widely used to describe the 
principle, not only in England and Scotland, but In other Commonwealth jurisdictions 
and In the United States, that it Is probably sensible to retain it. But it Is most 
Important not to allow it to mislead us Into thinking that the question at issue Is one 
of 'mere practical convenience'. Such a suggestion was emphatically rejected by 
Lord Kinnear In Sim v Robinow (1892) 19 R (Ct of Sess) 665 at 668 and by Lord 
Dunedin, Lord Shaw and Lord Sumner in the Societe du Gaz case 1926 SC (HL) 
13 at 18, 19, and 22 respectively. Lord Dunedin said, with reference to the 
expressions forum non competens and forum non conveniens: 

'In my view, •competenr is just as bad a translation for "competens" as 
"convenient" ls for "conveniens". The proper translation for these Latin 
words, so far as this plea ls concerned, ls "appropriate".' 

Lord Sumner referred to a phrase used by Lord Cowan in Clements v Macaulay (1866) 4 
Macph (Ct of Sess) 583 at 594, viz more convenient and preferable for securing the ends of 
justice', and said: 

' ... one cannot think of convenience apart from the convenience of the pursuer or 
the defender or the Court, and the convenience of all these three, as the cases 
show, ts of little, if any, Importance. If you read it as "more convenient, that is to say, 
preferable, for securing the ends of justice," I think the true meaning of the doctrine 
is arrived at. The object, under the words "forum non conveniens" ts to find that 
forum which is the more suitable for the ends of justice, and is preferable because 
pursuit of the litigation In that forum Is more likely to secure those ends.' 
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doctrine of forum conveniens is ordinarily used as a shield in favour of 

defendants in circumstances where a forum chosen by the applicants may not 

be appropriate or convenient given the specific circumstances of the case. It 

calls upon the Court to exercise its judicial discretion and stay procp dings in 

the forum deemed to be inappropriate (forum non convenfphl)~pon a 

consideration of variety of factors. All the connecting factors;toj'e ~e-9 into 

account include but are not limited to what is the apprq~~t~~.(~venient) 
forum; the convenience to all the parties; the expens~~;§~~ated with the 

claim; the nature of the claim; the legal and pfa'ctical ~ues arising; the 
"&>~ ,,!/ 

applicable laws to the dispute, the interests of~~h~rtJ[S:..:thiinterests of justice 

and good sense. As it was stated in Bid J!lff ui,(?al i}dings (Ply} Lid v Strang 

and Others''. 'appropriateness and (nveni~.1re~~fre elastic concepts which 

can be developed case by case.' · ,Ff) 
.,·tY 

[55] There is no doubt that In ap~doctrine.of forum convenience, Cou~s 
are obliged to do so thrO\Jg~ttie prism of applicable laws. The starting point 

would be section 34 i>~e ~J~'tt.tion which guarantees everyone the right to 

have any disp~Jetf~s~lv~£l~Jiy the application of law decided in a fair public 

hearing b:~r<~ cour?) where appropriate, another independent and impartial° 

tribun~Of"""~k.~rt~t nefthis regard, the Unions have exercised their rights in 

accorda~cef with'ithe provisions of section 33A, read together with sections 24 ..... ,,,, / '"' 
~d?-~2" '";4 , f~th. ~ {7-RA an . "t,O .. e L. • 

\ \ #.!'~:.:~ 
~~, . ...., 

[56~ Equ_~~ applicable are the provisions of section 171 of the Constitution31 and 

~cfion 158(1) of the LRA, which ordinarily empowers this Court to grant 

interdictory and interim relief in respect of incomplete arbitration hearings, 

where exceptional circumstances are advanced. In my view the doctrine of 

forum conveniens, albeit a concept on its own with its applicable principles, 

In the light of these authoritative statements of the Scottish doctrine, I cannot help thinking 
that it ls wiser to avoid use of the word 'convenience' and to refer rather, as Lord Dunedin did, 

10 

20 

to the appropriate forum•. /?' 
See also Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza 2001 (4) SA 1184 r{\ • J 30 
(SCA) at para 22, following Roberts Construction Co Ltd v Willcox Bros (Ply) Ltd 1962 (4) SA 326 (A) \\ \ ' 
30 (615/06) [2007] ZASCA 144; [2007] SCA 144 (RSA); [2008) 2 All SA 373 (SCA); 2008 (3) SA 355~ 
(SCA) at para 56 
31 Which provides that; 

'All courts function In terms of national legislation, and their rules and procedures must provide 
for in terms of national legislation' 
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cannot be divorced from the overall concept of 'exceptional circumstances' 

envisaged in the exercise of Court's discretion and powers under section 158(1) 

of the LRA. The two concepts cannot be said to be mutually exclusive within 

the context of the relief sought in this case. £ ,, 
There can be no doubt that what all the unions are seeking at ,bo_th the·'.·PSCBC 

and under the PSA matter is the implementation of cl~~s~3;fo7t~e Res~fution, 
,~~ 

and that as correctly submitted on behalf of the applicarit~~~e~~~uses of action 

are nonetheless the same, irrespective of the divec~ent'~~a~ and statutory 

routes taken by the unions. Furthermore, thr)"que~rt~9Jf~hich matter was 

Initiated first is irrelevant. Equally irreleva~,t i~e qu~tion of the readiness of 

either matter, as it is for the Court in t~ff>S~mattef, and for the Arbitrator in 

the PSCBC matter to dictate and give ~direction~ In accordance with respective 
. ~~~-11 

applicable Rules of Conduct of.Rcoceedmgs·m those forums. 

[58) In respect of the parties toJhe~:~ spute before either forum, in the PSA matter, 
~ .,,.~ . ... ~ '.?'.'~ 

all the parties to the PSGBC\~have been cited as either applicants or 
"~' r.~ respondents, w~Jst;J{l~~J;§.CBC matter, it is not all the public sector unions 

that are aff ectf by thj;Resolution that are party to those proceedings. I agree 

with the_,.~Pnt7ntlQ.~l)i~de on behalf of the applicants that issues of joinder and 
lir lt~~ . . 

further CQQsf ilct:~f the proceedings before the Court in the PSA matter are more 

to1fo~~!thTurnfthan substance, and that the citation line in those proceedings 
\:~ fi~~ v 

do ~'orCietermine their remedy or right to be heard. 

&.':> \ " 'Ii~ . 
~~ A» , . . . 

[59)-.;~~~~questions of whether the unions in the PSA matter who are not signatory 

to the Resolution have no recourse in the PSCBC, or whether the Union parties 

are the majority unions are also neither here nor there, in line with what was 

stated Rukwaya32, 

32 Rukwaya and Others v Kitchen Bar Restaurant (2016) 37 ILJ 1466 (LC) at para 35 where it was held; 
"Zondo, JP, as he then was, writing for a unanimous LAC held in Kem-Lin Fashions CC v 
Brunton and Another, that: ~ 

10 

20 

'[23) .. .. non-parties cannot seek to have different rules applied to them simply on N) . .J 
the basis that they are not parties to the collective agreement.' · 30 
[25) ... the effect in law of an extension of a collective agreement in tenns of sj\ 
32(2) is that, for alt intents and purposes, a non-party is turned into a party, and, is 
placed In relation to the collective agreement on the same level as a signatory to the 
collective agreement. 
... \ 
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A 
~-;. 

What is apparent however is that the Unions in this case ha,ve {o"j?iterest in 

pursuing their claim in this Court, with their case being sq/a;;~ grou~~ed in 
. ~-i.;~L?~ 

the provisions of sections 33A, 24 and 25 of the LRA. Both ai:fplicant unions in 

the parallel proceedings are dominus /itis. The outcome~:b~ proceedings 
~ }j 

might go either way affecting all the public~secto_i'14uQi.£os·, and it is of no 
fl ~{\ 

consequence whether any of these unions ar~ party td any of the proceedings 

or not. All the parties under the PSCBC'.aff~t~yJK{ Resolution will be bound 

by any outcome (at least until the disp6~ Is ~lly determined). 
~.)' 

To th~ extent that the ap~li~~~~~ctional challeng.es within the context of 

a section 24 of the LRA d1~pute,,may-be upheld, the Unions before the PSCBC 
~' . 

might find themselv~ in tha~ery, forum they had initially resisted. Equally so, 

to the extent J.9-9.L\~~~~ictional challenges in the PSA matter are 

unsuccessful, (nd taking into account what might be determined by the Court 

as the ~~al'Z~is'~~.6'(,ose unions in the PSA matter might find themselves 

back 14&,~orum they had resisted. 

-~' ·W> 

It seems to me that, once it can be said. that the Minister has, in terms of s 32(2), 
extended a collective agreement to an entity by publishing a notice in the 
Government Gazette declaring that the collective agreement will be binding on such 
entity, such entity is bound by the collective agreement, and, cannot escape the 

10 

consequences thereof unless it is granted an exemption or in an appropriate case, 20 
the extension Is set aside by a court of competent jurisdic.lion. 
[33] The situation the appellant finds itself in is a result of the fact that the 
collective agreement has been extended to it. As long as the extension of the 
collective agreement remains, the appellant Is subject to the collective agreement. 
If it were to appear to the appellant that there was some unfairness about any aspect 
of the application of the collective agreement to the appellant, there Is a remedy 
available to the appellant to avoid either certain provisions of the collective 
agreement or the entire collective agreement. That is the exemption procedure. In 
terms of the procedure even a non-party to whom the collective agreement has been 
extended may apply to the second respondent to be exempted from either certain 30 
provisions of the collective agreement or from the collective agreement as a whole. 
If the second respondent were to refuse to grant the appellant exemption, there is 
even provision in the collective agreement for an appeal against such a decision to 
an Independent body. 
[37] It can certainly not be suggested that the parties to the Council and the /, 
members they represent must follow the procedures prescribed ln dause 28A of the ·"'('\ J 
Council's Collective Agreement, read with section 33A of the LRA; however, non- ~ 'V " • 
parties have an additional advantage or choice to pursue other remedies (under 
section 77(3) of the BCEA) ordinarily not available to the architects of the collective 
agreement.• 40 

33 See Ekurhuleni Metropolitan Municipality v South African Municipality Worke~ Union [2015] 1 BLLR 
34 (LAC); (2015) 36 ILJ 624 (LAC) particularly at paras 16 - 31 
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[62] It is therefore within the context of the above possible scenarios that the issues 

of forum conveniens have to be looked at, and for the Court to properly exercise 

its discretion when considering the relief sought in this case. Clearly it cannot 

be convenient for the Unions in this case, to find themselves having to defend 

a case in a forum which they did not from a legal strategy, pursue or bargain 

for in the first place. Even if the issues to be raised in both proceedings and the 

causes of action might prima facie be the same in the light of the common final 

outcome sought, the Union's case is nonetheless predicated in th~ovisions 
(l' ~ 

of section 24 of the LRA, for which their dispute is suited. T~y~ust th~&efore 

stand and fall in the legal path they chose, rather than tri pµJ~~jf~mposed 
upon them for convenience. Afterall, a convenient forum ~~~ft~ into account 

the interests of both parties. ~~ 
[63] The questions surrounding expenses and (asted,cost~ in defending both 

claims simultaneously clearly relate tofh1i>n~$Jiisequences of fitigation, 

which unfortunately the overburdlqed tax payer must carry. These 

considerations, albeit painful for~he ta~P-ayef(cannot however supersede the 

Unions' rights under sectio~~onstitution or the provisions of the LRA 

already referred to in this~j1,1dg·ment. 

'ii~' 
[64] In summary, it ~~~::)ating that intervention by way of interdict in 

uncompleted ~(fili~,, p?ci~edings would be exceptional, and the question is 

whethe~ ~ds have demonstrated that a grave injustice might 

otherwiV~Ulior that justice might n~t be attained by ot~er means. To the 

~~i~~~~ourt has the po~ers to .intervene under section 158 of the LRA, 

1t 1s:m~t,;-v1ew that no such exceptional circumstances have been demonstrated, 
~f 

' and OiJ the contrary, there ls no basis for any conclusion to be reached that a 

{~~ injustice might result if a stay is not granted, nor is there any basis to 

conclude that the applicants may not attain justice by other means. 

[65] Furthermore, the established dispute resolution mechanisms applicable to /") 

bargaining councils as permitted through the Constitution and the LRA ought to ~ .. 
remain protected and encouraged, failing which they will lose their value and 

meaning, which will not bode well for one of the primary purposes of the LRA, 

which Is to promote orderly collective bargaining and expeditious resolution of 

10 
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disputes. To this end, irrespective of how compelling the arguments may be in 

regards to the jurisdiction of the Arbitrator to deal with some or all of the 

defences to Unions' claim, in the end, the established rules and processes of 

the PSCBC provides mechanisms for such issues to be dealt with, and for the 

applicants in this case to thereafter decide what to do with the outcome of its 

challenge. In my view, this approach will not lead to a duplication of processes, 

but will ensure certainty and speedy resolution of disputes in accord.9nce with 
/!: the provisions of the LRA. This therefore implies that th~7 lf~~nce of 

convenience. cannot therefo~e favour the grantin~ of relie~,.t,Jg~ht, esp~pially 

where there 1s a perfectly sUJtable and purpose-built remeqt~~~lfl.~p!Jcants, 
to properly deal with its jurisdictional concerns prior to fppr~a{bing this Court. 

The fact that it might be more convenient for this cSu~ to ~c} deal with the 

jurisdictional challenges posed rather than th~tb.~tor:j;would in my view 
fj '\ subvert and render redundant the powers of the Arbitrator under section 138 of 

the LRA. Convenience and expeditio~il'/cl~y:tfft come at the expense of 

the dictates and objectives of the LRAV 
[66] In the end, whether on the~it~o~ ~his Court's discretionary powers under 

~il\ A.:; ~J? 
section 158(.1) of the L~"O-~~~e basis of the doctrine of forum conv~niens, 

I am not satisfied that the applicants have made out a case for the relief that 

they seek, a'tlt~~nat their application must fail. Ultimately, the 

'procedural traffic ja~~occasioned by the simultaneous claims can only be 

sensibly,~·P.~tL~?.11/unblocked by allowing each process to stick to the rules 

and pr~~[.i~1 the legal routes chosen, and as designed by the established 

di~Lit:tr..~~Lillfon mechanism provided for in the LRA. Whether those routes 

will~ IQy converge in the light of the common destination, must first (to use 

' Mr ~\mtrett's analogy) be determined at the traffic control point, which is the 

~P~BC. 

[67] It is further not necessary for this Court to give any directions as to the conduct 

1703 

10 

20 

/. 
of proceedings before the Arbitrator and the PSCBC. It however needs to be{\\.,) 

mentioned that all the parties, inclusive of the PSCBC are well aware of the 

national importance and public interest in this matter, and the need for it to be 

expeditiously dealt with. 

30 
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[68] I have further had regard to the question of costs. The parties clearly have an 

ongoing relationship and there is no basis for any conclusion to be reached that 

this application was an abuse of court process, or was brought ma/a fide with 

any intention to delay or frustrate the proceedings before the Arbitrator. The 

issues raised in this application come about at a time when the country is in a 

crisis mode, and there can be no doubt that they are of national importance and 

in the public interest. In consideration of these factors, clearly the req~irements 

of law and fairness dictate that each party be burdened with its ow~sts. 
~ ~, 

[69] 

Order: 

Accordingly, the following order is made; ~. ··. 

1. 

2. 

3. 

~ ~{ 
~".11..' 

The forms and service provided for /•th~RuJJf this Court are 

dispensed with and this application is ilieard ~one of urgency in terms 
VA JI 

of Rule 8 of the Rules of this Ct~ffread .. fqg~th~ r with Paragraph 12.7 of 

the Practice Manual of this Cou~ }J 
~""<i 

The First and Second/'fpi'l:ants' a~;lication is dismissed. 

. <~~ . ~). .. ~. 
Each party 1s to pay~1ts own costs. 

''Ii~ ~ 

~ \ 
v 

Edwin Tlhotlhalemaje 

Judge of the Labour Court of South Africa 

~J' \'(\. 
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Resolution 1of2013 

Service Charter 
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Preamble 

Service Charter, dated 28 June 2013 and signed 
by the State on 19 June 2013 

We, the parties In the Public Service Coordinating Bargaining Council (PSCBC) 

representing the State as Employer and public servants: 

Affirm our commitment to upholding the values and principles of public 

administration enshrined In Section 195 of the Constitution and other laws, policies 

and frameworks. 

Uphold the Constitutional responsiblllty of the State clearly articulated in the Biii of 

Rights to deliver services to the citizenry. 

Note the continued efforts of the State and public servants In building a 

developmental state that is Inclined towards addressing the needs of the majority of 1 o 
the population particularly those that had been historically disadvantaged. 

Acknowledge the service delivery challenges In the public service. 

Equally concerned about the increasing manifestation of corruption in the publlc 

service and the negative Impact It has on the socio~economlc and political landscape 

of the country. 

Believing In the rich history of our democratic dispensation which entrenches values 

and prlnclples of human rights, social, economic and political rights. 

Motivated by the proven value of collaborallon In building a new South Africa, and 

encouraged by the willingness of all the parties In working towards a common goal of 

finding mutually-beneficial solutions to our common challenges. 

S'CC> 
~ 

~ {UJ11 Pagel2 
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Commit ourselves to this Charter. 

Service Charter, dated 28 June 201 3 and signed 
by the State on 19 June 2013 

1. Objectives of the Service Charter 

1.1 The Charter seeks to: 

1.1.1 Improve service delivery programmes; 

1.1.2 Reinforce the partners' commitment to service delivery improvement for the 

benefit of all citizens; 

1.1.3 Clarify the rights and obligations of each of the parties; 

1.1.4 Acknowledge and reward excellent performance; 

1.1.5 Professionalise and encourage excellence in the public service; 

1.1 .6 Enhance performance; 1 o 
1.1.7 Facilitate a process to define service standards In various sectors; 

1.1.8 Strengthen processes and Initiatives that prevent and combat corruption; 

1.1.9 Facilitate social dialogue among the partners; 

1.1.10 Help government departments rise to the challenge of treating citizens with 

dignity and respect and meeting their demands equitably and fairly; and 

1. 1.11 Ensure an eff ectlve. efficient and responsive public service. 

2. Scope of the Charter 

2.1 The Charter shall apply to the State as Employer and employees who: 

2.1.1 Are employed by the State; and 

2.1.2 Fall within the registered scope of the PSCBC. 

3. Definition of the Service Charter 

3.1 This Service Charter Is a social contract. commitment and agreement 

between the State and public servants. It Is a written and signed document 

20 

0,t: 

3.2 

which sets out the partners' roles and responsibilities to Improve performance, 

enhance and fast track the delivery of services to improve the lives of our 

people. 

It is a document that enables service beneficiaries to understand what they~ 
can expect froni the State and will form the basis of engagement between ,.La_ 

~~ ~/t1 J (V\ Page 13 U'J\ 
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government and citizens or organs of civil society. 

PARTIES TO THE COUNCIL AGREE TO A SERVICE CHARTER ON THE 

FOLLOWING TERMS 

Article 1 

Purpose of the Charter 

This Charter shall: 

1.1 Define the services offered by the State to the citizens of South Africa; 

1.2 Outline the service standards that underpin the services offered by the State; 

1.3 Register the commitments by the State as Employer towards public servants; 

and 

1.4 Specify commitments by public servants towards the citizens. 

Article 2 

Who We Are 

2.1 As the State we are also the Employer. We employ public servants and are 

required to provide the necessary resources and a conducive working 

environment for the delivery of services. 

2.2 We are public servants employed by the State and we serve the people of 

South Africa. 

Article 3 

Where We Are Found 

3.1 As the State we are found In government departments In the national and 

provincial spheres; and ~ SL_ ;:)· ~ \II\ ~ ~ 
S' 'C-4~ )41, fl.ge 14 
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3.2 As public servants we are found In the employ of the State. 

Article 4 

The Services We Provide 

The services provided by the State include. among others, the following: 

4.1 Basic Education and Higher Education; 

4.2 Health services 

4.3 Safety and security 

4.4 Human Settlements 

4.5 Social welfare services 

4.6 Land reform and rural land development 

4.7 Legal justice system 

4.8 Correctional services 

4.9 Water and sanitation; 

4.1 O Border control 

4.11 Energy; 

4.12 Waste removal; 

4.13 Transport, roads, maritime and aviation; 

4.14 Provision of IDs and passports; 

4.15 Provision of birth and death certificates; 

4.16 Provision of driver and vehicle licenses; 

4.17 National Defence; 

4.18 Environmental management and protecUon; 

4.19 Promotion of arts and culture; 

4.20 Advancement of the Interests of women, children and people living with 

dlsabllltles; 

4.21 National planning; 

4.22 Monitoring and evaluation of government programmes; 

4.23 Economic development; 

4.24 Management of mineral resources; 

4.25 Budget management; 

4.26 International cooperation; 

10 

20 
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4.27 Cooperative governance and traditional affairs; 

4.28 Tourism; 

4.29 Communication of Government programmes. 

Article 5 

Service Standards 

5.1 There shalt be clearly defined service standards for all government sectors; 

5.2 All sectors must, as a minimum, meet the following service standards: 

5.2.1 Serve citizens promptly and courteously at all service delivery points; 

5.2.2 Provide friendly and helpful service; 

5.2.3 Help service users make the right choices In accessing services; 

5.2.4 Provide appropriate slgnage and Information desks; 

5.2.5 Public servants must wear nametags for easy Identification; 

5.2.6 Answer calls promptly; 

5.2.7 Ensure shorter queues at service delivery points; 

5.2.8 Respond to queries and complaints promptly; 

5.2.9 Respond to mall and email correspondence promptly; 

5.2.1 O Resolve customer complaints fairly, consistently and promptly; and 

5.2.11 Encourage service users to make suggestions on how to better the services 

offered. 

10 

5.3 All public institutions must visibly display Batho Pele Call Centre and the Anti- 20 

Corruption Hotllne numbers. 

Article 6 

Commitments by the State as Employer 

The State commits to the provisions enshrined In Section 23 of the Constitution, the 

Labour Relations Act and other applicable labour legislation, to: 

6.1 Create an enabling environment within the provisions of available resources 

for public servants to perform their duties; 

6.2 Implement conditions of service that fairly reward public servants, ~ 

6.3 Maintain a disciplined public service; <;Z; tJ~ \G :J· rJ\ · R;f' IV\ 

S' 0 4 Jlh, /? dr< Page!6 
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6.4 Develop a feedback mechanism that will allow the public to compliment or 

raise complaints about the conduct and attitudes of public servants and the 

quality, timellnes and efficacy of the services they provide; 

6.5 Facilitate a rewards and recognition system commensurate with the values 

and principles of the Charter that focuses on individuals and teams: 

6.6 Introduce modern and Innovative procedures and systems for the delivery of 

services; 

6.7 Implement Information and communication technology policies and 

programmes to support and Improve the delivery of services; 

6.8 Implement governance systems that opUmlse management of resources, risk 1 o 
management and audit management; 

6.9 Simplify procedures and ease formalities related to access and delivery of 

services; 

6.10 Implement service delivery Improvement programmes; 

6.11 Introduce systems and processes that facilitate citizens' access to 

government services; 

6.12 Institute national accountability and Integrity systems to promote value-based 

societal behaviour and attitudes as a means of preventing corruption; 

6.13 Recognise that public servants have the right to create or belong to 

associations, trade unions or any other group as provided for by applicable 20 

laws; 

6.14 Recognise that public servants within applicable laws shall have the right to 

engage In collective bargaining; and 

6.15 Membership or non-membership of a pollttcal party shall not be used as 

criteria for appointment Into the publfc servtce. 

Article 7 

Commitment by Public Servants 

Public Servants commit to: 

7 .1 Be faithful to the Republic, honour the Constitution and abide by the laws In 

the execution of duties; 

7.2 Promote the unity and wellbeing of ~~A So~ -sz:n ;.t~ \~ ~erff;~ clJ · 
f //( 1 /< ~s, E_,'1--Pagel7 
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7.3 Loyally execute the policies of government In the performance of duties; 

7.4 Serve the public In an unbiased and Impartial manner In order to create 

confidence In the public service; 

7 .5 Be polite, helpful and reasonably accessible In dealing with the public, at all 

times treating members of the public as customers who are entitled to receive 

high standards of service; 

7 .6 Have regard for the circumstances and concerns of the publ!c In performing 

official duties and In the making of decisions aff ectlng them; 

1713 

7.7 Provide timely service towards the development and upliftment of all South 10 

Africans; 

7.8 Not unfairly discriminate against any member of the public on account of race, 

gender, ethnf c or social origin, colour, sexual orlentaUon, age, dlsablllty, 

religion, polltical persuasion, conscience, bellef, culture or language; 

7 .9 Not abuse their position In the public service to promote or prejudice the 

Interest of any polltlcal party or Interest group; 

7 .1 O Respect and protect every person's dignity and rights as contained In the 

Constitution; 

7.11 Recognise the public's right of access to Information, excluding Information 

that Is speclflcally protected by law; 20 

7.12 Co·operate fully with other employees to advance the public Interest; 

7.13 Execute all reasonable Instructions by persons officially assigned to give 

them, provided these are not contrary to the provisions of the Constitution 

and/or any other law; 

7 .14 Refrain from favouring relatives and friends In work-related activlU es and 

never abuse authority or Influence other employees, nor be Influenced to 

abuse authority; 

7.15 Use the appropriate channels to air grievances; 

7.16 Commit to the optimal development, motivation and utilisation of staff and the 

promotion of sound labour and interpersonal relations; 

7 .17 Deal fairly, professlonally and equitably with other employees; 

7 .18 Be creative In thought and In the execution of duties, seek Innovative ways to 

solve problems and enhance effectiveness and efficiency within the context of 

thetaw; JIJA /J ~~·~ 1 ~ ~- ~ (rt,/--... <5\SfCA/V1 
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7.19 Nol engage In any transaction or action that Is In confl(ct with or Infringes on 

the execution of official duties; 

7.20 Accept the responsibility to undergo ongoing training and self-development; 

7.21 Be honest and accountable In dealing with public funds and use the properly 

of the public service and other resources effectively, efficiently, and only for 

authorised official purposes; 

7 .22 Promote sound, efficient, effective, transparent and accountable 

administration; 

7.23 Act against fraud, corruption, nepotism, maladministration and any other act 

which constitutes an offence, or which Is prejudicial to the public Interest; 

7.24 Give honest and Impartial advice, based on all available relevant f nformatlon; 

7.25 Honour the confldentlallty of matters, documents and discussions, classified 

or Implied as being confidential or secret; and 

7.26 Demonstrate professionalism, competency, excellence, transparency and 

Impartiality In the performance of official duties; 

7.27 Dress and behave In a manner that enhances the reputation of the public 

service when performing official duties; 

7.28 Be punctual' at work, meetings and events; 

7.29 Under permitted circumstances act responsibly as far as the use of alcohollc 

beverages or any other substance with an intoxicating effect Is concerned; 

7.30 Not use official position to obtain private gifts or benefits during the 

performance of official duties nor accept any gifts, donations, rewards in kind 

or cash, or benefits when offered as these may be construed as bribes; 

7.31 Not use or disclose any ottrcfal Information for personal gain or the gain of 

others; 

7.32 Not, without approval, undertake remunerative work outside official duties or 

use office equipment for such work; 

7.33 Demonstrate Integrity and respect all rules, values and established codes of 

conduct In the performance of official duties; 

7.34 Declare financial lnteres.ts at specified times according to prescribed laws and 

procedures; and 

10 
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7 .35 Declare and recuse themselves from any official action or decision-making 

process which may result in Improper personal gain£~·(\\~~ t""2f 
S ~~}11, P Pagef9:or"'-



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

Article 8 

ANNEX "MP1 O" - Resolution No. 1 of 2013 of the PSCBC: 

Service Charter, dated 28 June 2013 and signed 
by the State on 19 June 2013 

Commitment to Bathe Pele Principles 

1715 

8.1 In carrying out their duties, public servants are guided by the following Batho 

Pele Principles: 

8.1.1 Consultation: Citizens should be consulted about the level and quality of the 

public services they receive and, wherever possible, should be given a chofce 

regarding the services offered; 

8.2.2 Service Standards: Citizens should be told what level and quality of public 

service they will receive so that they are aware of what to expect; 

8.2.3 Access: All citizens have equal access to the services to which they are 1 o 
entitled; 

8.2.4 Courtesy: Citizens should be treated with courtesy and consideration; 

8.2.5 Information: Citizens should be given full, accurate Information about the 

public services to which they are entitled; 

8.2.6 Openness and transparency: Citizens should be told how national and 

provincial departments are run, how much they cost, and who !s In charge; 

8.2.7 Redress: If the promised standard of service Is not delivered, citizens should 

be offered an apology, a full explanation and a speedy and effective remedy; 

and when complaints are made, citizens should receive a sympathetic, 

positive response; and 20 

8.2.8 Value for money: Public services should be provided economically and 

efficiently in order to give citizens the best value for money; 

9. Implementation of Agreement 

This agreement shall come Into effect on the date It enjoys majority support and will remain 
In force unless terminated or amended by agreement. 

1 O. Dispute Resolution 

Any dispute about Interpretation or application of this agreement shall be dealt with 

according to the dispute resolution procedurt: PS~: (IA . ~ ~~~ .· 

S•'<'"-> f)I. I?~ PagellO 
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Medium Term Budget Policy Statement, TI Mboweni, MP, Minister of Finance 10 

Madam Speaker; 

President of the Republic; 

Cabinet Colleagues and Deputy Ministers; 

ME Cs; 

Governor of the South African Reserve Bank; 

Leaders of all political parties; 

Representatives of organised business and labour; 

Honourable members; 

Fellow South Africans; 

Today, it is my singular honour and privilege to table the twenty-third Medium Term Budget 20 

Policy Statement of the democratic era. This is the first Budget Pol icy Statement of the sixth 

Administration and Parliament. 

The purpose of the medium Term Budget Polley Statement 

The Medium Term Budget Policy Statement is an Important piece of our budgeting process. 

The first statement was published on the second of December 1997, during the first 

htlps://www.gov.za/speeches/medlum-term-budget-pollcy-statement-30-oct-2019-0000 £, b )1/1, ~13 
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democratic administration led by President Nelson Mandela. 

Today we publish the MTBPS containing: 

1. A summary of government's fiscal goals and objectives 
2. Projections for the economy and the public finances 
3. Long-term projections of the debt-to-GDP ratio assuming different scenarios. The baseline 

projection assumes we make minimal policy changes 
4. A fiscal risk statement 2019 Medium Term Budget Policy Statement Speech 

The Policy Statement does not include detailed spending plans or tax proposals. That is for 

the annual Budget, which is normally introduced in February. The MTBPS tabling, today 10 

coincides with another important process, the tabling of the tax Bills. I am grateful to the 

standing and select committees on appropriations and finance, that have the responsibility 

for steering the consideration of the tax Bills, giving effect to the revenue proposals as 

announced in the 2019 annual budget in February and related tax 

administration matters, as well as the 2019 Division of Revenue Amendment Bill and the 2019 

Adjustments Appropriation Bill. 

As the 1997 Policy Statement said: "There is no point in publishing a Policy Statement if it 

simply means publishing the Budget three months early. The purpose is to open up the 

debate before the (actual) Budget Is finalised." I look forward to this debate. I will follow - In 

person, on the wireless, on the TV, in the newspapers, via my Facebook page, and the 

@TreasuryRSA Twitter account. 

I table this MTBPS for consideration of the House and of all South Africans. Today I also table: 

1. The Adjustments Appropriation Bill 
2. The Rates and Monetary Amounts and Amendment of Revenue Laws Bill 
3. The Taxation Laws Amendment Bill 
4. The Division of Revenue Amendment Bill 
5. The Tax Administration Laws Amendment Bill 
6. The 2019 Adjusted Estimates of National Expenditure 

Introduction 

Madam Speaker 

On Budget Day 2019, I brought a resilient Aloe Ferox plant to the House. Mr President, you 

might also remember that I presented an Aloe Ferox plant to you. This little aloe is emerging 

from a long winter. During that winter, the ground became hard. The leaves fell from the 

trees and the air was bitterly cold. We toiled, hoping for better days. Our people became 

hllp•Jloww.g~20fopo•<h~/modl"m-l•~-OOdgot-pO~y~1'tomool-30-oci-2019~000 <'Q ''C., f11, R 211' 
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poorer. Some lost their jobs. 

Madam Speaker, here we stand at the end of winter. The food cupboards are almost bare. 

We have been shuffling about in old and comfortable brown shoes. Our expenditure 

continues to exceed our revenue. Our national debt is increasing at an unsustainable pace. 

The economy is not performing well. In these difficult times, we have turned against one 

another. We have regrettably turned against our brothers and sisters from the rest of the 

continent. We should inculcate in the minds of our people that we are all Africans. Worst of 

all, we have turned against our sisters, daughters, and mothers. This is not who we are. 2019 

Medium Term Budget Policy Statement Speech 10 

We should give renewed impetus to the fight against gender-based violence and xenophobia. 

So, what shall we do? Hope is good but it is not a strategy. As any farmer will tell you, if you 

want a bumper harvest, you must be prepared to work hard during the end of winter and 

early spring. Because what you do to the soil then determines how successful your crop will 

be. Now is the time. We cannot wait any longer. If we want a successful harvest, we must act 

today. 

As the Bible states: "But this I say, they who sow sparingly will also reap sparingly And they 

who sow bountifully will also reap bountifully." 2 Corinthians 9 verse 6 Rock the boat! Shake 

the baobab tree! Do the unusual, disrupt the comfort zones. Get things moving! 

The global economy 

What is the state of the world? After a decade-long economic expansion, growth in advanced 

economies is expected to slow, in part due to trade tensions and the Brexit uncertainty. The 

International Monetary Fund estimates that these tensions may take away 0.8 percentage 

points from global growth. 

Economic growth in both China and India is expected to slow to 6.1 per cent this year. Growth 

in both these countries accelerated after far-reaching structural reforms. The average person 

in China is 7 times richer today than twenty-five years ago. The average person in India has 

become three and a half times richer over the same period. Meanwhile, the average South 

African is only 1.3 times richer. Growth in emerging markets Is lower partly because of the 

20 

global slowdown, but also due to policy missteps, which we should avoid. Economic growth in 30 
Mexico is down sharply. Its own state-owned energy company, PEMEX, will cost 
approximately US$2.6 billion a year to fix. The Brazilian economy will most likely grow at 0.9 

per cent in 2019. There, the state-owned energy company, PETRO BAS, has its own problems. 

Closer to home, things are much better. The African continent has a young, growing, 

entrepreneurial population. Sub-Saharan Africa is expected to grow by 3.6 per cent next year, 
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the second-fastest growing region after Asia excluding Japan.just like Ellud Kipchoge, the 

Kenyan economy is racing ahead. Growth is expected to be 6 per cent next year. In Ghana, 

after extremely difficult structural reforms, growth is expected to be 7.5 per cent this year 

and 5.6 per cent next year. Ethiopia will grow by over 7 per cent. They clearly have new shoes. 

Why don't we? 

The South African Economy 

In the first quarter of this year, the South African economy contracted by a revised 3.1 per 

cent on a seasonally adjusted and annualised basis. As the energy constraint lifted, growth 

rebounded to 3.1 per cent in the second quarter. These two quarters cancelled each other 

out, and this year growth hasbeen flat. There are some signs that investment spending Is 

strengthening. In the second quarter, growth in gross fixed capital formation rebounded to 10 
6.1 per cent. Mining grew by 14.4 per cent. In real terms, credit growth has been positive 

since late 2018. Private sector credit extension rose 6.2 per cent in September. Home loans 

grew 5 per cent year-on-year, the fastest rate in some time. But corporate credit extension 

has softened. In September, headline consumer price inflation was 4.1 per cent. 

Lower Inflation is good for everyone, particularly for the poor and the working class. In short, 

it Is a mixed picture with some positive signs. It is our job to chart a course that Is strategic, 

sober, careful and inclusive. The economy is now forecast to grow at 0.5 per cent in 2019 

compared to the 1.5 per cent expected in February. Growth Is projected to slowly rise to 1. 7 

per cent in 2022, supported by household consumption and private-sector investment. 

Our proposed measures to grow the economy 

Fellow South Africans, in the preamble of the Constitution, a commitment is made by all of us 

to: "Improve the quality of life of all citizens and free the potential of each person." The 

growth outlook Is far too low to support this vision. We must accelerate economic 

performance. Under the leadership of President Ramaphosa, the structural reform agenda 

contained In the National Development Plan has been given new life. We have 

made progress In the following: 

1. The new Integrated Resources Plan has been gazetted 
2. The Infrastructure Fund Is being rolled out 
3. The visa regime has been greatly simplified 

20 

4. The unabridged birth certificate requirement for young tourists has been abolished 30 
5. We have upgraded a number of industrial parks and approved the demarcation of more 

Special Economic Zones 
6. Cabinet has directed ICASA to accelerate the licensing of high-demand broadband 

spectrum 
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Our paper titled "Economic transformation, Inclusive growth, and competitiveness: Towards 

an Economic Strategy for South Africa" draws lessons from fast-growing emerging and sub

Saharan African economies. The paper speaks for itself. But, in brief, we argue that there are 

a few important growth ingredients: 

1. An efficient and capable state 
2. Prudent fiscal and monetary policy 
3. A competitive and flexible exchange rate 
4. A trade regime which promotes open and beneficial trade, particularly with the rest of the 

African continent 
5. A reimaglned industrlal strategy 1 o 
6. Opening up 'network Industries' that is transport, logistics and telecommunications. This 

means reorganising Eskom and other state-owned companies 
7. Lowering barriers to entry 
8. Prioritisingjob-creating sectors, such as agriculture and tourism 
9. An overarching legal framework with an independent judiciary and strong property rights 

10. A well-functioning financial sector 

The country is having a rigorous debate about these proposals. We received over 800 

comments. Proposals Included ideas on the digital economy, streamlining applications for 

new ports, and opening up the railways to force heavy freight off our roads, ease congestion 

and improve safety. Mr President, your comment at a meeting of the President's Council of 20 

Economic Advisors was: "Implementation of these initiatives will improve confidence and 

restore credibility" 

To judge from the many supportive comments, many South Africans agree with you, as do 

local and international businesses: large, medium, small, and tiny; and our friends. Thank you 

to everyone who tweeted, facebooked, emailed, phoned, wrote 

letters, held conferences, wrote articles In various publications and issued press releases. 

We can do some of the things quickly. Already, the new Integrated Resources Plan charts a 

greener course forward on energy. We can accelerate spectrum licensing and a move 

towards SG. We can make it easier to do business. The President Is driving a critical youth 

employment initiative. We have supported the Youth Employment Service known as YES! 30 
through expanding 2019 Medium Term Budget Policy Statement Speech the employment tax 

incentive. We look forward to the YES! Board bringing 

forward new innovative Ideas. 

Today, we publish Version 2 of the document. It is a living document. As such it is 'not a 

dogma but a guide to action'. Where appropriate, we will consider legislation. 
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Revenue Performance and Outlook 

To meet our fiscal needs, growth ls not enough. We also need a well-functioning and efficient 

revenue collection agency. The South African Revenue Service is emerging from its own 

winter. Cabinet has approved that we implement the findings of the Nugent Commission of 

Inquiry into Tax Administration and Governance, and I intend to table a bill early next year. 

The President has appointed Edward Kieswetter as the new Commissioner. Since he started 

work in May, he has already taken steps to reinvigorate and re-establish the Large Business 

Centre, and the litlgation, integrity and compllance units. Leadership, staffing and 

procurement failures are also being addressed. 

Achieving a more inclusive South Africa relies on honest taxpayers. Without your taxes, South 10 

Africa will never succeed. Thank you to all those who have honoured their obligations. But 

you have told us that we must spend your hardearned money better, and we could not agree 

more. We now expect to collect R1 .37 trillion this year. This is R53 billion, or 4 per cent, less 

than we expected. Looking ahead, our revenue forecasts are prudent. We assume an 

elasticity of one, which means a one-to-one relationship between growth in taxes and 

economic growth, after adjusting for tax measures. 

The Fiscal Framework 

The fiscal framework has weakened substantially since the February budget, mainly due to 

weaker economic growth and lower revenues. The main changes to the in-year expenditure 

projections are: 

1. R26 billion in additional financial support to Eskom 
2. R11 bfllion to several smaller state-owned companies in financial distress 
3. R430 million approved through the Budget Facility for Infrastructure for student housing 

These increases are partly offset by drawing on the contingency reserve, provisional 

allocations and declared unspent funds. That said, savings from the compensation measures 

announced in the Budget have not materialised as expected. 

Thus, in total, non-interest spending rises by R23 billion this year, relative to the February 

estimate. If we exclude Eskom, non-interest spending would have been R2.9 billion less than 

projected. The consolidated budget deficit is now projected at 5.9 per cent of GDP in the 

current year. 

This year, the national debt exceeded R3 trillion. It is expected to rise to R4.5 trillion in the 

next three years. Clearly, we need to do things differently. As things stand, without any policy 

adjustments, debt will most likely exceed 70 per cent of GDP by 2022/23. 

This Is a serious position to be in. Our little Aloe is not doing well. It needs attention, like our 
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Honourable members, there is no status quo option! Stabilisation involves difficult decisions 

that Imply sacrifices by all of us. Slowing growth in the compensation bill and add itional 

revenue measures will be needed.The consequence of not acting now would be grave for 

South Africa . Over time, the country would likely face mounting debt service costs and higher 

interest rates and may enter a debt trap. The unemployment crisis would worsen, and 

government debt could balloon. This is an outcome we are determined to avoid. Additional 

measures will be announced in the 2020 Budget. 

Division of revenue and medium-term spending plans 

Over the medium-term, consolidated government spending totals R6 .3 trillion as things 10 

stand. Our priorities are education, social development and health. They receive R3 trillion 

over the next three years. Approximately half of noninterest spending goes to national 

government, and the other half to provinces and municipalities. We have achieved many 

social gains over the past 25 years. Our social spending programmes can be sustained over 

the long-term provided we make reasonable and prudent choices. 

On our current trajectory, by the end of the three-year framework, debt service costs w ill be 

bigger than spending on health and economic development. 

Achieving fiscal sustainability 

Our problem is that we spend more than we earn. It Is as simple as that. How will we fix our 

problem? To stabilise debt, government will target a primary balance by 2022/23. The target 20 
measure excludes support to Eskom, because that is part of a separate 

process. As a first step, we have Identified spending reductions of R21 billion in 2020/21 and 

R29 billion in 2021 /22 mostly in the area of goods and services, and transfers. In addition, 

non-Interest spend ing In the outer year of the framework is constrained in line with 

consumer price Inflation. 

That said, if we want to achieve our target, we will need to find additional measures In excess 

of R150 billion over the next three years, or about RSO billion a year. How will we do this? We 

will need to deal with the challenges of the wage bill, state-owned 
companies, executive remuneration and benefits and fiscal leakages. 

In the Review accompanying th is statement, we set out a detailed analysis of spending on 30 

public-sector wages. It shows that 29 000 public servants, plus members of the national 

executive, members of Parliament, members of provincial executives, and so forth, each 

earned more than R1 million last year. After adjusting for inflation, this is more than double 

the number of civil servants earning more than R1 mill ion in 2006/07. The average wage 

increase across government was 6.8 per cent in 2018/19, or 2.2 per cent above inflation . After 
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adjusting for inflation, the average government wage has risen by 66 per cent in the last ten 

years. 

We look forward to robust discussionsin the relevant bargaining structures and with other 

stakeholders to achieve a sustainable arrangement. We are all in this together. In the same 

breath we would like to send a message to state-owned companies, public entities and the 

private sector. Board and Executive Management compensation and benefits should be 

reduced. The President has agreed to guidelines which will apply to members of the Cabinet 

and members of provincial executives from 1st of December: 

1. For the foreseeable future, Cabinet, Premiers and MECs' salaries will be frozen at current 
levels 10 

2. The cost of official cars will be capped at R800 000 VAT inclusive 
3. A new cell phone dispensation will cap the amount claimable from the state 
4. All domestic travel will be on economy class tickets 
5. The minister of finance will make a determination on the appropriate use of subsistence 

and travel for all arms of the state 

I encourage the leadership in Parliament to think about how they can further contain their 

compensation and benefits. In the 2019 Budget, some measures were announced. These 

Included: 

1. Early retirement without penalisation 
2. The national macro reorganisation of government 20 
3. Reducing performance bonuses 
4. Freezing of salaries for members of the executive and parliamentarians amongst others 

Unfortunately, these have not realised as much savings as we hoped. Early retirement 

savings are coming through slower than we originally thought. We will reinvigorate the early 

retirement programme. 

Fixing the finances of state-owned companies. We must also wean state-owned companies 

off the national budget. They must learn to stand on their own feet. 

Eskom 

Government has announced a comprehensive set of structural reforms for Eskom and the 

energy sector, which we are supporting with R230 billion over the next 1 O years. Very difficult 30 

budget adjustments have been made. To meet unanticipated cash needs, we have brought 

forward R26 billion In 2019/20, R33 billion In 2020/21 and R10 billion in 2021/22. Further 

delays in operational reforms could mean additional support is required. We cannot continue 
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to throw money at Eskom. For the sizeable support required, it cannot be business as usual. 

Eskom must do the following: 

1. Run their current plant and equipment better 
2. Achieve other operational efficiencies, including much better cash management 
3. Fast track the separation of the utility into three parts as endorsed by the political 

principals. There should be no doubt about the policy decisions in this regard. 

The Minister of Public Enterprises has further elaborated on this in the paper released 

yesterday. Going forward, new cash flow support will no longer be equity but will be in the 

form of loans. Once I am convinced that the Eskom Board and Management has made an 

irrevocable commitment to implement government's decisions and there is enough progress, 10 
we will negotiate the appropriate size of debt relief. Eskom is a business and should be run 

that way. 

South African Airways 

SM is unlikely to ever generate enough cash flow to susta in operations in its current 

configuration. Which then begs the question: how long are we going to be on this flight path? 

Forever? I th ink not. Operational and governance interventions are required urgently! I am 

pleased to learn that there are conversations involving SM and potential equity partners, 

which would liberate the fiscus from this SM sword of Damocles. 

We have essentially chosen to subsidise the middle class and wealthy flying around the 

country and other parts of the world, rather than the ordinary workers who sit in old trains 20 

from the townships every day, often getting stuck and being late for work. We are also 

subsidising the wealthy bond holders, who hold government-guaranteed debt but receive 

higher yields without additional risk. 

E-tolls 

Cabinet has considered several options to resolve the impasse over the Gauteng Freeway 

Improvement Project. The reconfigured approach to Gauteng Freeway Improvement Project 
and its financing will be determined by the Ministers of Finance and Transport after 

consultation with the Premier of Gauteng and his Executive council. We need to build a 

culture of payment, as government services can only be sustainable if all of us that can pay 

for services, do so. 

Other state-owned companies 
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Other state-owned companies that require support from the fiscus will be subject to certain 

pre-conditions and principles: 

1. Government as a shareholder commits to the highest standard of corporate governance. 
2. Managers, and their teams, should not receive bonuses or salary increases when they fail 

to meet basic financial targets and service objectives. In fact, they should take a pay cut 
and In some cases be relieved of their duties; and 

3. Finally, businesses with outdated business models are a major fiscal risk and should be 
closed. 

Prioritising lnfrastucture 

It is critical to drive further infrastructure investment. Public-sector infrastructure projects are 1 O 

plagued by poor planning and Implementation. This comes out in underspending, which 

reached 20 per cent of capital budgets last year. The Budget Facility for Infrastructure, a 

technical entity that reviews complex capital projects, has already strengthened state 

capacity. In addition, government has made progress on a blended finance Infrastructure 

Fund. The Fund will be hosted by the Development Bank of 

Southern Africa and will be led by Dr Sean Phillips. The Implementation team for the Fund is 

at work. They have already identified policy and regulatory hurdles. A pipeline of possible 

projects amounting to more than RSOO billion has been identified. Government has set aside 

R100 billion over the coming decade to co-finance programmes and projects, with R1 O billion 

in the baseline. Pilot projects receive over RSOO million in the current year. We are working 20 

with the private sector to make this Fund a success. 

Improving the effectiveness of the state 

We are making progress on improving the efficiency of the state. The state can use its budget 

better. For example, the South African National Defence Force buys more than R900 million 

worth of food a year. Operation Koba Tia la, or 'Chase away the hunger' Is a deliberate action 

to buy this food from nearby suppliers. Where possible, given budgetary constraints, 

government Is shifting resources to areas that urgently need to strengthen capacity. Through 

reprloritisation, the National Prosecuting Authority receives an additional R1 .3 billion, and the 

South African Revenue Service receives an additional R1 billion for the next two years. These 

funding shifts will bolster efforts to combat corruption and improve revenue collection. 30 

Earlier this month, Cabinet approved that over 14 000 hectares of land will be released for 

human settlements development. . 

National Treasury has reviewed the procurement regulatory framework a.nd developed a 

Public Procurement Bill. It will be submitted to Parliament In due course. Deriving value from 

international and regional economic policy 
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South Africa re-joined the community of nations in 1994 and has played its part in advancing 

the peaceful international order. In these fiscally constrained times, we must relook at the 

strategic value of our International memberships. 

Providing more equitable health care. The National Health Insurance policy aims to provide 

healthcare more equitably to South Africans. There are ongoing discussions between the 

Ministers of Finance and Health, and between our respective departments. Parliament Is 

considering the proposed NHI Bill. 

South African Reserve Bank 

We will take stronger measures to fight Illegitimate cross-border flows and tax evasion. Our 

approach to money laundering will be reviewed by the Financial Action Task Force. Steps are 10 
also being taken to strengthen co-operation between the Financial 

Intelligence Centre, the South African Reserve Bank and SARS. To promote investment and 

reduce unnecessary burdensome approvals, by Budget Day, the South African Reserve Bank 

will propose a more modern, transparent and risk-based approvals framework for cross

border flows. Rules on active currency hedging, loops, and mortgages for individuals living 

and working in South Africa will be reformed. To support regional integration, the Holdco 

regime will be extended to all banks. 

Madam Speaker, the South African Reserve Bank has, during a very difficult period, kept 

Inflation stable. They also declared a substantially increased profit share to the government. 

The Bank is a strange creature of statute - even though we do not own it, the National 

Revenue Fund receives 90 per cent of the profits, after provisions ordinarily made by 

bankers. It is a beautiful arrangement - we do not have to invest any money in the Bank, but 

we get almost all the profits plus taxes. 

Conclusion 

Madam Speaker, that is my presentation. Government proposes measures to grow the 

economy. In addition, we are committed to narrowing the deficit, and raising the quality of 

spending, particularly on large infrastructure projects. As we do this, I trust we have the 

support of the entire House. I end my remarks as I began. The winter has been long, but we 

must prepare for spring and reposition the Republic to grow and to thrive. We need to plant 

20 

good seeds for our country, both now and for future generations. 30 

Mr President, in June this year you addressed this House and made clear that the policy of 

our government Is: " ... prudent borrowing and stringent expenditure management to stabilise 

our public finances and lower the debt trajectory." 

That is the work that we must now do, that is what the South African public expects of us. We 
https://www.gov.za/speeches/medlum-term-budget-pollcy-statement-30-oct-2019-0000 ~-<f, »t,;? 11/13 
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shall return to this House next February with the nation's beloved Aloe Ferox plant having 

flourished and show a government at work. 

As I conclude, may I wish the Springboks all the best this weekend. My thanks to the 

President of the Republic for his leadership during this budget process. A word of 

appreciation to the National Treasury Director General and his team. Their good humour and 

determination have got us through a difficult MTBPS. My thanks to SARS Commissioner and 

Team SARS for persevering to restore the integrity of the institution; to the Governor of the 

Sou~h African Reserve Bank for his support and collegiality. To colleagues In the Cabinet, in 

the Minister's Committee on the Budget, and all those that have supported us in this time. 

Finally, my appreciation for the Parliamentary Committees who work tirelessly to process the 1 O 
legislation accompanying the Speech. 

Thank you. 

Issued by: National Treasury 
More from: National Treasury 
More on: Finance 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
JOHANNESBURG, BRAAMFONTEIN 

CASE CCT: 

LAC CASE NO.: JS00/20 

In the matter between: 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION First Applicant 

POLICE AND PRISONS CIVIL RIGHTS UNION Second Applicant 

DEMOCRATIC NURSING ORGANISATION OF SOUTH 
AFRICA Third Applicant 10 

and 

DEPARTMENT OF PUBLIC SERVICE AND 
ADMINISTRATION First Respondent 

MINISTER OF PUBLIC SERVICES AND 
ADMINISTRATION Second Respondent 

MINISTER OF FINANCE Third Respondent 

PUBLIC SERVICE CO-ORDINATING BARGAINING 
COUNCIL Fourth Respondent 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 

MINISTER OF JUSTICE AND CORRECTIONAL 20 
SERVICES Sixth Respondent 

MINISTER OF BASIC EDUCATION Seventh Respondent 

MINISTER OF POLICE Eighth Respondent 

SOUTH AFRICAN POLICE UNION Ninth Respondent 

PUBLIC SERVANTS ASSOCIATION Tenth Respondent 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Eleventh Respond.ent 

HEAL TH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA Twelfth Respondent 

SOUTH AFRICAN TEACHERS UNION Thirteenth Respondent 30 
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NATIONAL TEACHERS UNION 

NATIONAL EDUCATION, HEAL TH AND ALLIED 
WORKERS' UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

1 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

FIRST, SECOND ANO THIRD APPLICANTS' NOTICE OF MOTION 

TAKE NOTICE THAT the first to third applicants will apply to this Court for relief in 

the terms set out below: 

1 Leave be granted to the first to third applicants to appeal to the 

Constitutional Court of South Africa against the whole judgment and order of 10 

the Labour Appeal Court handed down on 15 December 2020, in terms of 

which the Labour Appeal Court held: 

1.1 It is declared that Resolution 1: Agreement on the Salary Adjustments 

and Improvements on Conditions of Service in the Public Service for 

the Period 2018/2019; 2019/2020 and 2020/2021 

(collective agreement) is unlawful for contravention of sections 213 

and 215 of the Constitution of the Republic of South Africa, 1996 and 

Regulations 78 and 79 of the Public Service Regulations, 2016. 

1.2 The application is dismissed. 

2 In the event that leave to appeal is granted, that this Court grants an order in 20 

the following terms: 
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2 

2.1 The first to third applicants' appeal is upheld. 

2.2 The government's decision to conclude the collective agreement was 

lawful and constitutionally valid. The collective agreement is lawful. 

2.3 The just and equitable remedy is for the government to meet its 

obligations in the collective agreement in a staggered or phased-in 

manner. 

2.4 The parties are ordered to commence negotiations in good faith for 

determining a reasonable manner in terms of which the government 

would comply with its obligations in the collective agreement. 

2.5 In the event of the parties failing to agree on the reasonable manner in 10 

terms of which the government would comply with its obligations, this 

issue must be referred to the Public Service Coordinating Bargaining 

Council for resolution within a reasonable time. 

3 If this application is opposed, the respondents so opposing are ordered to pay 

the first to third applicants' costs. 

4 The first to third applicants are granted such appropriate further and alternative 

relief as the Court considers necessary. 

TAKE NOTICE FURTHER THAT the first to third applicants will rely on the 

accompanying affidavit of Mr Mugwena John Maluleke In support of their 

application. 20 
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TAKE NOTICE FURTHER THAT the first to third applicants have appointed the 

address of their attorneys of record mentioned below at which they will accept notice 

and service of all documents in these proceedings. 

TAKE NOTICE FURTHER THAT, in accordance with rule 19(4), you must within 

1 O days of service of this notice of application-

5 indicate In writing whether or not you intend to oppose the application for leave 

to appeal, and if so, the grounds for such opposition; and 

6 appoint an address within 15 kilometres of the office of the Registrar of this 

Court at which you will accept notice and service of all documents in these 

proceedings. 

TAKE NOTICE FURTHER THAT if no such notice of intention to oppose is given, 

the applicant will request the Registrar to place the matter before the Chief Justice 

to be dealt with in terms of rule 11(4). 

DATED AT JOHANNESBURG ON THIS THE 29th DAY OF JANUARY 2021. 

CH AOL HOMPSON & HAYSOM INC. 
First to Third Applicants' Attorneys 
5th Floor, Libridge 
25 Ameshoff Street, Braamfontein 
PO Box 30894 
Braamfontein, 2017 
Tel: (011) 403 2765 
Fax: (011) 403 1764 

10 

20 
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TO: 
THE REGISTRAR OF THE 
CONSTITUTIONAL COURT 
Braamfontein 

AND TO: 

NOTICE OF MOTION in the Application of SADTU 

and Two Others for Leave to Appeal directly to the 
Constitutional Court in the matter under LC Case 

No. J500/2020, dated 29 January 2021 

Email: phillip@cth .co.za 
ntombi@cth.co.za 

Ref: SAD10509/P Masilo/N Maphosa 

STATE A TIORNEY (PRETORIA) 
First, Second and the Fifth to Eighth Respondents' Attorneys 
SALU Building 
316 Thabo Sehume Street 
Cnr Thabo Sehume and Francis Baard Streets 
Tel: 012 309 1540 
Fax: 086 507 2371 
Email: Ccorv@justice.gov.za 

cronje.cin@gmail.com 
Ref: C Cronje/1977 /2020/Z39/KD 

AND TO: 
STATE A TIORNEY (PRETORIA) 
Third Respondent's Attorneys 
316 Thabo Sehume and Francis Baard Street 
Tel: 012 309 1575 
Email: Zingisa.zenani@treasury.gov.za 

ZZenani@justice.gov.za 
Enq. Z Zenani 
Ref: 1950/2020/z32 

AND TO: 
THE PUBLIC SERVICES CO-ORDINATING BARGAINING COUNCIL 
Fourth Respondent 
Building B and D 
260 Basden Avenue 
Lyttleton 
Tel: 012 644 8100 
Fax: 012 644 5834 
Email: Frikkie@pscbc.org.za 

petuniab@pscbc.org .za 

AND TO: 
NB MAKHANYA ATTORNEYS 
Nineth Respondent's Attorneys 
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227 Lynnwood Road 
Brooklyn 
Pretoria 
0011 
Tel: 087 821 7561 
Cell: 072 107 3930 
Fax: 086 658 5837 
Email: bridget@makhanyalaw.co.za 

admin@makhanyalaw.co.za 

AND TO: 
BOWMAN GILFILLAN INC. 

NOTICE OF MOTION in the Application of SADTU 

and Two Others for Leave to Appeal directly to the 
Constitutional Court in the matter under LC Case 

No. J500/2020, dated 29 January 2021 

Tenth to Fourteenth Respondents' Attorneys 
11 Alice Lane 
Sandton 
Tel: 011 669 9602/25 
Fax: 011 669 90001 
Email: Amy.thompson@bowmanslaw.com 

Nadine.mather@bowmanslaw.com 
Ref: 6113295 

AND TO: 
MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC. 
Fifteenth Respondent's Attorneys 
Block A, First Floor 
Dunkeld Office Park 
Dunkeld West, 6 North Road 
Tel: 011 781 3972 
Fax: 011 781 3976 
Email: mlungisi@mpmgroup.co.za 

matome@mpmgroup.co.za 
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AND TO: 30 
NATIONAL UNION OF PUBLIC SERVICES AND ALLIED WORKERS UNION 
Sixteenth Respondent 
Success Mataisane House 
814 Stanza Bopape Street 
Eastwood 
Pretoria 
Tel: 012 342 1674 
Fax: 086 667 8362 
Email: generalsecretarv@nupsaw.co.za 

gueen@nupsaw.org.za 40 
casemanagement@nupsaw.org .za 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
JOHANNESBURG, BRAAMFONTEIN 

CASECCT:~~~~~-

In the matter between: 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

DEMOCRATIC NURSING ORGANISATION OF SOUTH 
AFRICA 

and 

DEPARTMENT OF PUBLIC SERVICE AND 
ADMINISTRATION 

MINISTER OF PUBLIC SERVICE AND 
ADMINISTRATION 

MINISTER OF FINANCE 

PUBLIC SERVICE CO-ORDINATING BARGAINING 
COUNCIL 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

MINISTER OF BASIC EDUCATION 

MINISTER OF POLICE 

SOUTH AFRICAN POLICE UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

LAC CASE NO.: J500/20 

First Applicant 

Second Applicant 

Third Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 
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fl,, • J~ 

10 

20 



Consolidated CCT Record 

(CCT Case No. 28/2021) 

FOUNDING AFFIDAVIT of SADTU and Two Others in 

Support of the Application for Leave to Appeal directly to the 
Constitutional Court in the matter under LC Case No. J500/2020 

deposed to by Mugwena John Maluleke 
dated 28 January 2021 

1 

SOUTH AFRICAN TEACHERS UNION Thirteenth Respondent 

NATIONAL TEACHERS UNION 

NATIONAL EDUCATION, HEALTH AND ALLIED 
WORKERS' UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

AFFIDAVIT IN SUPPORT OF THE FIRST TO THIRD APPLICANTS' 
APPLICATION FOR LEAVE TO APPEAL 

I, the undersigned, 

MUGWENA JOHN MALULEKE, 

hereby say on oath that: 

INTRODUCTION 

1 I am an adult male employed as the General Secretary of the first applicant. 

2 I am duly authorised to represent the first to third applicants in this application 

and depose to this affidavit on behalf of these applicants. Confirmatory 

affidavits deposed to on behalf of the second and third applicants in which my 

authority to depose to this affidavit and represent the second and third 
[V18 - P1771 to 1773 and 1774 to 1776] 

applicants is confirmed are attached and marked "FA1u and "FA2". 

3 The facts to which I depose are true and correct, and are within my knowledge 

except where it is apparent from the context that they are not. 

1736 
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4 To the extent that I make any submissions of law, those submissions are 

based on the advice of the first to third applicants' lawyers. 

THE NATURE OF THIS APPLICATION 

5 This is an application for leave to appeal against the judgment and order of 

the Labour Appeal Court (LAC} handed down on 15 December 2020 in the 

matter of Public Servants Association and Others v Minister of Public Service 

and Others (J500/2020) [2020) ZALAC 54 (15 December 2020) 
[V16 - P1576 to 1597) 

(LAC judgment). A copy of the LAC judgment is attached as ·FA3". 

6 The LAC dismissed an application to enforce an agreement titled 
[V17 - P1655 to 1661] 

1737 

"Resolution 1: Agreement on the Salary Adjustments and Improvements on 10 

Conditions of Service in the Public Service for the Period 201812019; 

201912020 and 202012.021" (collective agreement). The 

Public Servants Association (PSA), the National Professional Teachers 

Organisation of South Africa (NAPTOSA), the Health and other Services 

Personnel Trade Union of South Africa (HOSPERSA), the South African 

Teachers Union (SATU) and the National Teachers Union (NATU) brought the 

aforesaid application in the Labour Court. They cited the first applicant 

(SADTU) as the 14th respondent, the second applicant (POPCRU) as the 

11 1h respondent and the third applicant (DENOSA) as the ninth respondent. 

7 As explained below, SADTU, POPCRU and DENOSA did not initially actively 20 

participate in the application brought by PSA. Together with the 

National Education, Health and Allied Workers' Union (NEHAWU), they had 

MI~ /fl<:/ 
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referred a dispute to the Public Service Co-ordinated Bargaining Council 

(Council) for the implementation or enforcement of the collective agreement, 
[V17 - P1656] 

in particular clause 3.3. All four of the unions later filed answering affidavits in 

opposition to the government respondents' counter-applications to declare the 
[V17 - P1656] 

collective agreement invalid, alternatively clause 3.3 invalid. They did so in 

the circumstances that I describe briefly below. 

8 In relation to the counter-applications by the government respondents referred 

to above, the LAC held that the collective agreement was unlawful because it 

was concluded in contravention of section 216 of the Constitution of the 

1738 

Republic of South Africa, and regulations 78 and 79 of the 10 

Public Service Regulations (PSA Regulations). 

9 Respectfully, I submit that the LAC's erred in coming to this conclusion. 

10 In outline: 

10.1 The LAC, with respect, applied the wrong test to determine whether 

the government respondents' delay in challenging the legality of the 

collective agreement was unreasonable. Had the LAC applied U1e 

correct test, it would have held that the government respondents' delay 

was unreasonable. This is because the government respondents did 

not provide any explanation for a delay of more than 24 months before 

challenging the legality of the collective agreement. 20 
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10.2 The LAC did not have a basis to overlook the government respondents' 

unreasonable delay because the purported unlawfulness or illegality of 

the collective agreement is not clear and is not undisputed. 

10.3 In any event, after concluding that the collective agreement was 

constitutionally invalid and unlawful, the LAC erred in failing to grant 

an appropriate remedy in the circumstances of the application before 

it. 

11 In what follows, I elaborate on the LAC errors of law. But before doing so, I 

will set out the facts briefly to place this application in its proper context. 

THE PARTIES 

12 As I have indicated above, the first applicant to third applicants are SADTU, 

POPCRU and DENOSA, respectively. The first to third applicants are trade 

unions registered in terms of the Labour Relation Act, 66of1995 (LRA). The 

first lo third applicants are signatories to the collective agreement. 

13 The first respondent is the Department of Public Service and Administration. 

The Department of Public Service and Administration represented 

government, as its collective bargaining agent, during the negotiations and 

1739 

10 

conclusion of the collective agreement. The offices of the Department of 

Public Service and Administration are at Bathe Pele House, 546 Edmond 

Street, Arcadia, Pretoria. 20 
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14 The second respondent is the Minister of Public Service and Administration. 

The Minister is responsible for the implementation of tile collective agreement 

for all employees in the public service employed in terms of the 

Public Service Act, 103 of 1994. The Minister's offices are at Ba tho Pele 

House, 546 Edmond Street, Arcadia, Pretoria. 

15 The third respondent Is the Minister of Finance. This Minister is the political 

head of National Treasury. The implementation of the collective agreement 

has implications for the fiscus of the Republic of South Africa . The Minister's 

offices are at 40 Church Street, Old Reserve Bank Building, 2nd Floor, 

Pretoria. 

16 This application will also be served on the Office of the State Attorney, 

Pretoria, Ground Floor, SALU Building, 316 Thabo Sehume Street, Gauteng. 

The Office of the State Attorney was the attorneys of record for the first to third 

respondents in the proceedings in the LAC. 

17 The fourth respondent is the Council. The Council was established in terms 

of section 36, read with section 213, of the LRA. The collective agreement 

was concluded under the auspices of the Council. The Council is responsible 

for monitoring and implementing the collective agreement. The Council's 

offices are at Public Service Co-ordinating Bargaining Council Building B&BD 

260 Basden Avenue, Lyttelton, Pretoria. 

18 The fifth respondent is the National Director of Public Prosecutions. The 

1740 

10 

20 

National Director is responsible for the implementation of the collectiv7 l '' 
NJ1b 11-1 
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agreement for all employees in the public service employed in terms of the 

National Prosecuting Authority Act, 32of1998. The National Director's offices 

are at Victoria & Griffiths Mxenge (VGM Building) (Corner Westlake & Hartley) 

123 Westlake Avenue, Weavind Park, Silverton, Pretoria. 

19 The sixth respondent is the Minister of Justice and Correctional Services. The 

Minister is responsible for the implementation of the collective agreement for 

all employees in the public service employed in terms of the 

Correctional Services Act, 111 of 1998. The Minister's offices are at 

SALU Building, 28th Floor, 316 Thabo Sehume Street (corner of Thabo 

Sehume and Francis Baard Streets), Pretoria. 

20 The seventh respondent is the Minister of Basic Education. The Minister is 

responsible for the implementation of the collective agreement for all 

employees in the public service employed in terms of the 

Employment of Educators Act, 76 of 1998. The Minister's offices are at 222 

Struben Street, Pretoria. 

21 The eighth respondent is the Minister of Police. The Minister is responsible 

for the implementation of the collective agreement for all employees in the 

public service employed in terms of the South African Police Service Act, 68 

of 1995. The Minister's offices are at Wachthuis Building, 231 Pretorius Street, 

Thibault Arcade, Floor 7, Pretoria . 

22 The ninth respondent is the South African Police Union (SAPU). SAPU is a 

trade union registered in terms of the LRA. SAPU is not a signat/Jory to the 
"" I Y r'li~ 111 A/,_ 
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collective agreement. However, the terms of the collective agreement became 

part of SAPU's members' employment contracts in terms of the Constitution 

of the Council. SAPU's offices are at 85 Raunch Avenue, Georgeville, 

Pretoria. This application will be served on SAPU's attorneys of record in the 

proceedings before the LAC. 

23 The tenth respondent is PSA. PSA is a trade union registered in terms of the 

LRA. PSA is not a signatory to the collective agreement. However, the terms 

of the collective agreement became part of PSA's members' employment 

contracts in terms of the Constitution of the Council. 

1742 

24 The eleventh respondent is NAPTOSA. NAPTOSA is a trade union registered 10 

in terms of the LRA. NAPTOSA is a signatory to the collective agreement. 

25 The twelfth respondent is HOSPERSA. HOSPERSA is a trade union 

registered in terms of the LRA. HOSP ER SA is not a signatory to the collective 

agreement. However, the terms of the collective agreement became part of 

HOSPERSA's members' employment contracts in terms of the Constitution of 

the Council. 

26 The thirteenth respondent is SATU. SATU is a trade union registered in terms 

of the LRA. SATU is not a signatory to the collective agreement. However, 

the terms of the collective agreement became part of SATU's members' 

employment contracts in terms of the Constitution of the Council. 20 
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27 The fourteenth respondent is NATU. NATU is a trade union registered in terms 

of the LRA. NATU is not a signatory to the collective agreement. However, 

the terms of the collective agreement became part of NATU's members' 

employment contracts in terms of the Constitution of the Council. 

28 This application will be served on the tenth to fourteenth respondents' 

attorneys of record in the proceedings before the LAC. 

29 The fifteenth respondent is NEHAWU. NEHAWU is a trade union registered 

in terms of the LRA. NE HA WU is a signatory to the collective agreement. This 

application will be served on NEHAWU's attorneys of record in the 

proceedings before the LAC. 

30 The sixteenth respondent is the National Union of Public Service and Allied 

Workers (NUPSAW). NUPSAW is a trade union registered in terms of the 

LRA. NUPSAW is not a signatory to the collective agreement. However, the 

terms of the collective agreement became part of NUPSAWs members' 

employment contracts in terms of the Constitution of the Council. NUPSAWs 

offices are at 814 Stanza Bopape Street, Eastwood, Pretoria. 

THE BACKGROUND 

Conclusion of the collective agreement 

31 The government and admitted union members of the Council concluded the 

1743 
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collective agreement in 2018. The Department of Public Service and 20 

Administration represented the government. 
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32 The collective agreement was a product of collective bargaining between the 

government and the union members. Negotiations commenced in 

November 2017. 

33 On 25 January 2018, the Cabinet approved the conclusion of the collective 

agreement with the member unions on the basis of a proposal that the unions 

later accepted and became the collective agreement. 

34 On 14 February 2018 , the Minister of Finance wrote a letter to the Minister of 

Public Service and Administration. 

34.1 The Minister of Finance referred to meeting of the Committee of 

Ministers (COM) convened on 7 February 2018 at which the Minister 1 O 
[V18 - P1778) 

of Finance was requested to consider "increasing the mid-term envelop 

available for improvements in salaries and conditions of service by R15 

billion, from an amount of R110 billion currently provided in the 

compensation baseline." 

34.2 The Minister of Finance informed the Minister of Public Service and 
[V18 - P1778) 

Administration that "no additional funding can be made available to 

fund the wage negotiations outcome which exceeds the provided 

funding envelop over the 2018 MTEF. The compensation budgets 

remain hard ceilings. M 

34.3 The Minister of Finance proposed measures that would ensure that the 20 

budget ceilings were not exceeded, and suggested that the measures 

be included in the offer that the Department of Public Service and 

rfl,Jd/fl _J 
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Administration would make to the labour parties at the negotiations. 

The measures included a proposal of voluntary early retirement and 

exit of 19 000 public servants, in order to free up R 12 billion in 

additional resources. The Minister explained that these funds would 

be used to fund above-CPI cost-of-living adjustments and the following 

salary adjustments for the three financial years: 

Levels 2018/2019 201912020 202012021 

Salary Levels 1-7 CPI+ 0.15% CPI+ 0.25% CPI+ 0.50% 

Salary Levels 8-10 CPI+ 0.00% CPI+ 0.20% CPI+ 0.30% 

Salary Levels 11-12 CPI+ 0.00% CPI+ 0.00% CPI+ 0.20% 
..._ ____ , __ 

[V18 - P1778 to 1779) 

35 A copy of the letter of 14 February 2018 is attached and marked ·FA4·. 

36 Following the letter of 14 February 2018, and notwithstanding its terms, on 

19 April 2018, the Minister of Public Service and Administration made a 

presentation at a COM meeting . The presentation set out the options that the 

government as an employer had at the time in relation to the ongoing 

negotiations. 

37 The Minister of Finance is a member of COM. In terms of section 2(2A)(b)(ii) 

of the Public Service Act, 103 of 1994, the COM consists of the Minister of 
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Public Service and Administration, the Minister of Finance and the Ministe~s/ 
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responsible for the educators and the members of the services and such other 

Ministers as the Cabinet may designate (if any), and shall function the same 

as a committee of the Cabinet. In terms of section 2(2A)(a) of the 

Public Service Act, and subject to the LRA and any collective agreement, the 

determination of any conditions of service for: 

37.1 employees in general or a particular category in terms of the 

Public Service Act; and 

37.2 educators or members of the services in general or for a particular 

category in terms of the laws governing their employment, 

shall be made with the concurrence of a committee of Ministers. 

38 The presentation to the COM states the following on the breakdown of the 

R30.2 billion required to meet the obligations the government would undertake 

under the collective agreement over the three-year period : 

[V18 - P1795] 

·- The approved budget envelope for the MTEF period is R11 Obn 

Additional expenditure per year: 

2018119- R6.2bn 

20191'20- R10. 7bn 

20201'21 - R13.2bn Total over MTEF R30.2bn". 

[V18 - P1780 to 1798) 

39 A copy of the presentation is attached and marked ·FAS". 

40 The COM allegedly sought direction from Cabinet on how to proceed . 
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41 On 25 April 2018, Cabinet resolved that the government could not withdraw 

the 25 January 2018 offer and must present it to the unions in the Council. In 

brief, Cabinet's reasons for not withdrawing the offer was that it sought to avoid 

being accused by the unions of negotiating in bad faith, negative public 

perception and possible labour unrest. 

42 A draft agreement setting out the terms that Cabinet approved was circulated 

on 21 May 2018. The government signed the collective agreement on that 

date. Between 21 May and 8 June 2018, the union members signed the 

collective agreement and a majority was achieved within the Council on 

8 June 2018. 

43 The collective agreement, amongst other things, provides for government 

employees' salary adjustments, percentages and projected CPI for three 

financial years: 2018/2019, 2019/2020 and 2020/2021. The annual salary 

adjustments stipulated in the collective agreement were implemented on 

1 April of each year. 

(V17 - P1655 to 1656) 

44 Clause 3 deals with the salary adjustments in the following terms: 

(V17 - P1655) 

44.1 Clause 3.1 provides for adjustments for 2018/2019: 

(V17 - P1655) 

"The salary adjustment for the period 1 April 2018 to 
31 March 2019, effective from 1April2018, for employees on salary 

1747 

10 

levels 1-12 will be as follows: 20 

3.3.1 Level 1 to 7: 7% 

3.3.2 Level 8 to 10: 6.5%; and 

3.3.3 Level 12 to 12: 6." 
(V17 - P1656) 

44.2 Clause 3.2 provides for adjustments for 2019/2020: 
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The salary adjustment for the period 1 April 2019 to 31 March 2020, 
effective from 1 April 2019, for employees on salary levels 1-12 will 
be as follows: 

3.3.1 Level 1 to 7: Projected CPI+ 1.0% 

3.3. 2 Level 8 to 1 O: Projected CPI + 0. 5%; and 

3.3. 3 Level 11 to 12: Projected CPr 
[V17 - P1656) 

44.3 Clause 3.3 provides for adjustments for 2020/2021: 

[V17 - P1656) 

"The salary adjustment for the period 1 April 2020 to 
31 March 2021, effective from 1April2020, for employees on salary 

1748 

levels 1-12 will be as follows: 10 

3. 3. 1 Level 1 to 7: Projected CPI + 1. 0% 

3.3.2 Level 8 to 10: Projected CPI+ 0.5%; and 

3.3.3 Level 11 to 12: Projected CPI" 

[V17 - P1655 to 1656) 

45 The government and the union members implemented clauses 3.1 and 3.2 on 

1 April of 2018 and 2019. However, on 20 February 2020, the government 
[V17 - P1656) 

informed the unions that it wanted to review the implementation of clause 3.3 

of the collective agreement. 

46 The unions rejected the government's proposal to review the implementation 
[V17 - P1656) 

of clause 3.3. 

47 On 25 February 2020, the government made a presentation at the Council on 20 

"the management of the public service bill. its growth, cost and 
[V17 - P1656) 

unsustainability" and sought to review the implementation of clause 3.3 on the 
[V17 - P1656) 

basis that the government could not afford to implement clause 3.3. 

48 On 6 March 2020, the Council wrote to the government (the director-general 

of the Department of Public Service and Administration) to inform it that labour 

had requested that the government formally announce the total salary 
f{\1/) /t/l 
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adjustment for the employees and calculate the CPI% for the 2020/2021 

financial year. The government responded on 11 March 2020 and requested 
[V17 - P1656) 

a meeting in the Council to discuss a review of clause 3.3. 

49 A special council meeting was held on 17 March 2020. At the meeting, the 
[V17 - P1656) 

government tabled a presentation to review clause 3.3 on the ground that it 

was unaffordable. The government proposed an amendment of the clause 

with the effect being that the employees would not receive salary adjustments 
[V17 - P1656) 

or increments for 2020/2021. In other words, clause 3.3 would not be 

implemented at all, then or in the future. 

1749 

50 On 25 March 2020, another special council meeting was convened. The 10 
[V17 - P1656) 

government tabled a revised proposal in terms of which clause 3 .3 would be 

amended. The employees would receive less salary increments than agreed 
[V17 - P1656] 

to in terms of clause 3.3. The un ion members rejected the revised proposal. 
[V17 - P1656) 

The union members did not agree to any amendment of clause 3.3. 

51 The union members insisted that the government must comply with its 
[V17 - P1656) 

obligations in terms of clause 3.3 of the collective agreement. 

52 On 27 March 2020, the PSA wrote to the government demanding that the 
[V17 - P1656) 

government should implement clause 3.3 by 1 April 2020 (as contemplated in 

the collective agreement), failing which the PSA would take the necessary 
[V17 - P1656) 

steps to compel the government to comply with clause 3.3. 20 

:t/· 
ftfJ~b 
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53 However, despite the demand by the PSA, the government did not implement 
(V17 - P1656) (V17 - P1656) 

clause 3.3 of the collective agreement (clause 3.3) on 1 April 2020. 

54 The PSA sent a second letter of demand dated 1 April 2020. 

Referral of a dispute to the Council 

55 SADTU, POPCRU, DENOSA and NEHAWU referred a dispute against the 

government about the application or implementation and enforcement of the 

collective agreement to the Council on 2 April 2020. 

56 On 9 April 2020, the director-general of the Department of Public Service and 

Administration wrote to the PSA and stated that the Department was 
[V17 - P1656] 

1750 

committed to the implementation of clause 3.3 of the collective agreement. A 10 
[V18 - P1799] 

copy of the 9 April 2020 letter is attached and marked "FAG". 

57 The dispute was conciliated on 20 May 2020. The conciliation was 

unsuccessful. The issue about the implementation or enforcement of 
[V17 - P1656] 

clause 3.3 of the collective agreement was unresolved. As a result, the 

member unions referred the dispute to arbitration . 

58 The Department of Public Service and Administration wanted the arbitration 

stayed pending the outcome of the PSA application. When the unions did not 

agree to this demand, the Department of Public Service and Administration 

unsuccessfully applied to the Labour Court for an order interdicting the 

arbitration proceedings at the Council. 20 
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59 When the arbitration was to resume, after the Labour Court had dismissed the 

application by the Department of Public Service and Administration to 

postpone the arbitration , the Department of Public Service and Administration 

and the Minister or Finance objected to the jurisdiction of the Council to 

arbitrate the dispute. They challenged the validity and enforceability of the 

collective agreement and contended that only the Labour Court could 

determine such a dispute. About a day before the Council was to hear 

argument on the objection to the arbitrator's jurisdiction, the Department of 

Public Service and Administration instituted a counter-application to the PSA 

1751 

application in the Labour Court in which the Department of Public Service and 1 o 
[V17 - P1656] 

Administration sought an order, amongst others, to declare clause 3.3 invalid 

and unenforceable. 

60 The Minister of Finance brought a similar counter-application to the PSA 

application to declare the collective agreement invalid. As a result of these 

counter-applications (government's collateral challenge), the unions that 

had referred the dispute to the Council for arbitration agreed with the 

government respondents that the arbitration proceedings be held in abeyance 

pending the outcome of the government's collateral challenge. 

61 The government's collateral challenge was based on the answering affidavits 

filed by the government respondents in opposition to the PSA application . The 20 

unions filed their answering affidavits and opposed the counter-applications. 

In their answering affidavit, SADTU, POPCRU and DENOSA contended, 

amongst others, that the government's collateral challenge was unreasonably 
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delayed and should be dismissed in the absence of an application for 

condonation. 

62 The PSA and the four other unions that brought the application in the Labour 
[V17 - P1656] 

Court to enforce clause 3.3 also opposed the counter applications. 

63 The parties agreed to request the LAC to hear the matter as a court of first 

instance in terms of section 175 of the LRA. This is a relevant consideration 

to this appeal. The applicants have not had any other appeal. If this 

application fails, the LAC will have sat as the Court of first and last instance. 

64 The LAC considered the application to enforce the collective agreement and 

the government's collateral challenge as inextricably linked . 1 

THE LABOUR APPEAL COURT'S JUDGMENT 

65 The LAC handed down its judgment on 15 December 2020. The Court held 

that regulations 78 and 79 of the PSA Regulations impose a requirement on 

the government to ensure that the cost of the collective agreement is covered 

from the budget of the relevant State department. Alternatively, there must be 

a written commitment from National Treasury to provide additional funds to the 

relevant State department from whose budget the cost of the collective 

agreement could not be covered. National Treasury could also provide 

additional funds to cover the cost of the collective agreement from other State 

1 LAG judgment, paras 5 and 50. [V16 - P1579 and 1596] 
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departments or agencies if these State departments or agencies provided 

written consent.2 

66 The LAC also found that the cost of the collective agreement could not be 

covered from the budget of the Department of Public Service and 

Administration.3 

THE GROUNDS OF APPEAL 

67 The first to third applicants seek leave to appeal to this Court on the basis that 

the LAC erred in overlooking the government's delay in challenging the validity 

of the collective agreement and finding that the collective agreement was 

constitutionally invalid and unlawful. 

68 The LAC's errors of law derive, with respect, from an incorrect understanding 

of the following: 

68.1 The principles concerning a delay in launching a challenge of a 

decision taken by an organ of state exercising public power and the 

failure to explain such a delay. The LAC failed to consider and apply 

this Court's judgments in Gijima4 and Buffalo City Metropolitan 

Municipahty v Asia Construction (Ply) Limited.5 It also overlooked the 

decision of the Supreme Court of Appeal in A/tech Radio Holdings (Pty) 

Limited v City of Tsl1wane Metropolitan Municipality where the SCA 

1753 

10 

2 LAC Judgment. para 14. [V16 - P1583J 20 
J LAC judgment, para 15. [V16 • P1583J 

4 State Information Technology Aaency SOC Ltd v Gijima Holdings (Ply) Ltd 2018 (2) SA 23 (CC) (Gljfma). 

6 Buffalo City Metropolitan Municipality v Asia Construction (Ply) Limited 2019 (4) SA 331 (CC)11'fJ'fr/J 
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held that without an explanation, any delay is unreasonable.6 This 

principle was recently reiterated in the Western Cape Division of the 

High Court, Cape Town in Central Energy Fund SOC Ltd v Venus Rays 

Trade (Pty) Ltd:1 

68.2 The LAC also erred in finding that National Treasury did not approve 

-the tenns of the collective agreement. The terms were first approved 

during a Cabinet meeting in January 2018. Following the Minister of 

Finance's letter of 14 February 2018, the Minister of Public Service and 

Administration made the presentation to the COM, which has been 

1754 

referred to in paragraphs 34 to 39 above. The COM, of which the 10 

Minister of Finance is a member as described in paragraph 37 above, 

decided to refer the matter to the Cabinet for direction. This decision 

of the COM was made notwithstanding the contents of the letter of 

14 February 2018 from the Minister of Finance. 

68.3 As explained above, the Cabinet decided for the reasons summarised 

at paragraph 41 above, not to withdraw the proposal of 

25 January 2018 and, instead, to persist in it and to present it to the 

unions in the Council for negotiations and acceptance. That offer 

resulted in the collective agreement that was before the LAC. 

68.4 Lastly, the LAC also erred in determining the just and equitable relief 20 

in the circumstances. 

0 Altech Radio Holdings (Pty) Limited 11 City of Tshwane Metropolitan Municipality [2020J ZASCA 122; (2020] 
JOL 48656 (SCA), para 

7 Central Energy Fund SOC Ltd v Venus Rays Trade (Pty) Lfd (4305/18) (2020] ZAWCHC 164 (20 Novemb~r.17. 

~ ~A /b 
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The court failed to properly consider whether the delay was unreasonable 

20 

70 In considering the government's collateral challenge for an order that the 

Minister acted unlawfully, the Court had to consider whether the government's 

collateral challenge had been delayed and if so whether the delay was 

unreasonable. 

71 The LAC could only consider the merits of the government's collateral 

challenge after finding that the delay was reasonable or that, even though the 

delay was unreasonable, the delay could be overlooked because the 

1755 

unlawfulness or illegality of the collective agreement was clear and 1 O 

undisputed. 

72 However, the LAC applied the wrong test to determine whether the delay 

should be overlooked. The LAC considered potential prejudice to the parties 

(and the public interest) and concluded that the prejudice that would arise in 

relation to the state warranted that the LAC should overlook the delay. 

73 The LAC held: 

[V16 - P1590] 
"While there is prejudice to the applicants and union respondents, 
there is also massive prejudice to the public interest at large, given 
that an additional R37. 2 will have to be found to finance the costs 
of increases pursuant to Clause 3.3 of the collective agreement. 20 
This imposes a significant burden on the fiscus. "8 

8 LAC judgment, para 30. [V16 • P1590] 
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74 The LAC continued: 

[V16 - P1590) 

"In summary, the prejudice caused by refusing to adjudicate upon 
the legality of clause 3.3 in circumstances where so large a sum of 
money is required from the public purse and where it is common 
cause that the State finances are in an even more parlous state 
than they were before the advent of Covid 19, all dictate that the 
discretion of this Court should be exercised in favour of examining 
whether there is a legal justification for the payment of so large a 
sum of public monies to a relatively small cohort of the South 
African population.":! 1 o 

75 I submit that the LAC erred in this conclusion . As I demonstrate below, the 

test is whether any delay is reasonable. This requires that the Court consider 

the reasons for the delay. 

The collateral challenge was delayed 

76 The government's collateral challenge was delayed, and the delay was 

unreasonable. 

77 The government has been aware of the Minister's decision · to conclude the 

collective agreement since 2018. It was also aware of the budgetary 

implications, which appear clearly from the presentation to the COM on 

19 April 2018, as summarised in paragraph 38 above. 20 

78 On the government's version, the government was aware that the Minister had 

not complied with the Constitution of the Repllblic of South Africa and 

regulations 78 and 79 of the Public Service Regulations when the Minister took 

lhe decision to conclude the collective agreement. 

fl LAC judgment, para 31. [V16 - P1590) 
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79 On the Minister of Finance's version, the fact that there may have been non-

compliance with regulation 79 was alluded to in the letter of 14 February 2018 

by the Minister of Finance. This was when the Minister of Finance wrote a 

letter explaining that the cost of the collective agreement (or the tenns 

approved by the COM) could not be covered by the budget as required by 

regulation 79. Notwithstanding this, the COM (in which the Minister of Finance 

participated), approached Cabinet for direction. As explained above, Cabinet 

(in which the Minister of Finance participated), decided freely that the proposal 

of 25 January 2018 would not be withdrawn but would be persisted with and 

1757 

presented to the unions in Council for acceptance. The unions accepted th is 10 

exact proposal. 

80 This means that if there was a contravention, the government was aware that 

the collective agreement was concluded in contravention of regulation 79 of 

the PSA Regulations from the date that it was concluded . 

81 The government only brought the collateral challenge in July 2020. This 

means there was a delay of more than 24 months since the conclusion of the 

collective agreement. 

82 Lastly, the 19 April 2018 COM presentation also shows that if the conclusion 

of the collective agreement was unconstitutional or in breach of any 

regulations, the government appreciated that unlawfulness even prior to the 20 

conclusion of the collective agreement. 

dt! /(}./) 
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83 The government has not explained the delay in challenging the collective 

agreement because it does not consider that there was a delay in bringing the 

challenge. Instead, the Minister of Finance denies that the government's 

collateral challenge was delayed. 

84 On the Minister of Finance's version, the unlawfulness was only realised when 
[V17 - P1656) 

clause 3.3. of the collective agreement had to be enforced on 1 April 2020. 

Since the government's collateral challenge was brought promptly after the 
[V17 - P1656) 

realisation that clause 3.3 was unenforceable, there was no delay for the court 

1758 

to determine whether it was reasonable or unreasonable. But this is clearly 10 

wrong even on the LAC's finding. According to the LAC's findings, the 

collective agreement was unlawful from the date of its conclusion. 

85 I am advised that, since the LAC found that there is a delay, the government 

failed to provide an explanation for the delay, which rendered the delay 

unreasonable. I say that the LAC found that there was a delay because the 

Court, with respect, wrongly considered whether the delay could be 

overlooked in the circumstances. 

86 In Central Energy Fund SOC Ltd v Venus Rays Trade (Pty) Ltd, the High Court 

held: 

"In deciding whether a delay was unreasonable, the court must 20 
have regard to the explanation for the delay, which must cover the 
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whole period. Without an explanation. the delay is unreasonable. "10 

(emphasis added) 

87 The LAC failed to apply the above correct principle. Had the Court applied the 

correct principle , the Court would not have overlooked the delay. 

88 In the light of the above, I submit that there are reasonable prospects that this 

Court will find that the government's delay was unreasonable. 

89 Although the government, in overlooking the delay, did not rely on the Gijima 

principle, which requires a court to declare an impugned decision invalid if the 

illegality of that decision is "clear and not disputed", I submit that even on the 

1759 

Gijima principle the LAC would not be justified to overlook the government's 1 o 

delay. This is because the purported illegality of the collective agreement is 

not clear. and the first to third applicants dispute it. 

90 In its consideration of whether to grant condonation, the LAC also failed to 

engage with the dictum of this Court that the right of every trade union and 

every employers' organisation and employer to engage in collective bargaining 

is entrenched in section 23(5) of the Constitution. The concomitant of the right 

to engage in collective bargaining is the right to insist on compliance with the 

provisions of the collective agreement which is the product of the collective 

bargaining process. Furthermore, compliance with a collective bargaining 

agreement is crucial not only to the right to bargain collectively through the 20 

forum constituted by the bargaining council, but it is also crucial to the sanctity 

10 Central Energy Fund SOC Ltd v Venus Rays Trade (Pfy) Ltd. para 289. 
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of collective bargaining agreements. The right to engage in collective 

bargaining and to enforce the provisions of a collective agreement is an 

especially important right for the workers who are generally powerless to 

bargain individually over wages and conditions of employment. The 

enforcement of collective agreements is vital to industrial peace and it is 

indeed crucial to the achievement of fair labour practices which is 

constitutionally entrenched. The enforcement of these agreements is indeed 

crucial to a society which, like ours, is founded on the rule of law.11 

91 As a result, since there is no explanation for the delay (let alone one that is 

1760 

reasonable or satisfactory), the LAC should have found that the delay was 10 

unreasonable and should have dismissed the government's collateral 

challenge. 

92 The LAC erroneously considered the prevailing economic circumstances and 

decided that they warranted the Court to overlook the delay. However, this is 

not the test. 

The government's challenge to the enforcement of the collective agreement 

93 The LAC held that the Minister acted unlawfully when he decided to conclude 

the collective agreement because: 

93.1 The costs of the collective agreement could not be covered from the 

budget of the Department of Public Service and Administration; 20 

11 GUSA v Tao Ying Metal Industries a11d Others 2009 (2) SA 204 (CC), paras 55 and 56. fl\>/) 11 
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93.2 Treasury did not provide a written commitment to grant additional funds 

to cover the cost of the collective agreement; and 

93.3 None of the other State departments or agencies provided a written 

agreement in tenns of which those State departments or agencies 

agreed to cover the cost of the collective agreement. 

94 As a result, the LAC held that the Minister acted in contravention of 

regulation 79 when he concluded the collective agreement.12 

95 Regulation 79 provides: 

"An executive authority shall enter into a collective agreement in the 

1761 

appropriate bargaining council on any matter that has financial 1 o 
implications only if.-

(a) he or she has a realistic calculation of the costs involved in both 
the current and the subsequent fiscal year; 

(b) the agreement does not conflict with the Treasury Regulations: 
end 

(c) he or she can cover the cosf.-

(i) from his or her departmental budget; 

(ii) 

(iii) 

on the basis of a written commitment from the Treasury 
to provide additional funds; or 

from the budgets of other departments or agencies with 
their written agreement end Treasury approval.• 

96 Only the approval of Treasury is necessary if, at the time of entering into a 

collective agreement, the Minister of Public Service and Administration could 

only cover the financial implications of a collective agreement from the budgets 

of other departments or agencies. 

41 
12 LAC judgment, para 23. [V16 - P1587J M·b 

20 
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97 To the extent that the Minister of Public Service and Administration considered 

that approval from Treasury was necessary at the time of making the offer that 

was accepted by the unions and became the collective agreement, the 

approval was obtained. In terms of section 92(2) of the Constitution, the 

Minister of Finance was not permitted, and is still not permitted, to renege from 

the Cabinet decision. 

98 I submit that the LAC erred in finding that Treasury did not approve the 

conclusion of the collective agreement. As I have stated above, Cabinet 

approved the terms of the collective agreement in January 2018 and again in 

1762 

April 2018. Relying on this approval, the Minister concluded the collective 1 O 

agreement on the terms approved by Cabinet with the unions. 

99 There is no breach of section 216 of the Constitution in holding National 

Treasury to the decision of Cabinet of which the Minister of Finance was part. 

The Public Finance Management Act, 1 of 1999 (PFMA) is the legislation 

envisaged in section 216 of the Constitution. 13 

100 In terms of section 5(1) of the PFMA, the Minister of Finance is the head of 

National Treasury. In terms of section 5(2) of the PFMA, the Minister of 

Finance, as the head of National Treasury, takes the policy and other 

decisions of the Treasury, except those decisions taken as a result of a 

delegation or instruction in terms of section 10. The Minister of Finance 20 

represents National Treasury in the Cabinet. In this capacity, the Minister's 

13 Rot:Jd Truffic; MunugemfJnt Corporation v Waymatk lnfotech (Ply) Llmltod 2019 (6) BCL.R 749 (CC), para 6. IV\·" J1#' 
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decisions in Cabinet binds National Treasury. And so too decisions that bind 

the Minister in terms of section 92(2) of the Constitution, I.e., pursuant to the 

application of the principle of collective Cabinet responsibility. I am advised 

that this principle is articulated well in the recent decision of the SCA in 

Duwayne Esau and Others v Minister of Co·Operative Governance and 

Traditional Atra;rs and Others. 14 

101 A change in economic circumstances does not affect the legality of the 

collectlve agreement. The LAC erred in relying on prevailing economic 

circumstances and the impact of the COVID-19 pandemic in relation to the 

1763 

legality of the collective agreement. Intervening circumstances that were not 1 O 

a reality at the time of concluding the collective agreement may not be relied 

upon for purposes of determining the legality of the collective agreement. 

102 Accordingly, there are prospects that this court will uphold the appeal and set 

aside the order of the LAC and conclude that the collective agreement was 

concluded with the approval of National Treasury in accordance with 

regulation 79. 

103 I point out in this regard that the Minister of Public Service and Administration. 

on the one hand, and the Minister of Finance, on the other, presented 

conflicting oral submissions on this issue. This goes to show that the 

challenge to the validity of the collective agreement was an afterthought and 20 
[V17 - P1656] 

that the real issue is the affordability of implementing clause 3.3 of the 

14 Duwaym1 Es8LJ HmJ Ollmrs v Minister of Co-Operative Governance and Traditiomif Affairs and Others 
(611/2020) [2021) ZASCA 9 (28 January 2021), paras 55 to 57 /}) :/::::,~/ 
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collective agreement in the present economic conditions. This is a relevant 

factor to remedy and not to the validity of the collective agreement. 

104 The position presented for the Minister of Finance in oral argument before the 

LAC was that the conclusion of the collective agreement was unlawful from 

the outset because of non-compliance with regulation 79 of the PSA 

Regulations. 

105 The position presented for the Minister of Public Service and Administration 

was that the conclusion of the collective agreement was lawful. Government 

had envisaged covering any additional cost by, amongst other things, 

implementing cost cutting measures. But government simply failed to get the 10 

unions to agree to the cost cutting measures becoming terms and conditions 

of the collective agreement. Instead, government was content to conclude the 

collective agreement even having failed to get the unions to agree to cost 

cutting measures becoming terms and conditions of the collective agreement. 

106 It is clear from the position of the Minister of Public Service and Administration 

that the conclusion of the collective agreement per se was not unlawful. It was 
[V17 - P1656) 

contended that it is the enforcement of clause 3.3 that became unlawful 

because it was unaffordable as it exceeded the compensation envelope. But 

this is wrong. Either the collective agreement was invalid when it was 

concluded, or it was not. 

107 In light particularly of these conflicting positions adopted for the two Ministers, 

the Court erred In failing to order that the Department of Public Service and 
tJ).~ /./ t 

20 
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Administration and the Minister of Finance should disclose the relevant 

minutes of the COM and the Cabinet where the proposal of 25 January 2018 

was approved, of the COM meeting of 19 April 2018 and of the Cabinet 

meeting of 25 April 2018. The minutes of these meetings would fully disclose 

what the Cabinet's considerations were, which are relevant to the issue of 

compliance with statutory requirements, when it approved the proposal that is 

now contended to be invalid. The government parties referred to and quoted 

from the minutes but failed to produce copies. 

108 I consider that the disclosure of the minutes would have been helpful to the 

1765 

Court in considering whether National Treasury actually approved the terms 10 

of the collective agreement as stipulated in regulations 78 and 79 of the 

Public Service Regulations. The LAC held that the unions did not produce any 

evidence of compliance even though the evidence would be with the 

government parties and the LAC could have directed these parties to file the 

minutes. The LAC turned a blind eye to where the obligation lay to disclose 

the relevant documents and the necessary proof. The unions where not at 

Cabinet and COM meetings and cannot produce proof of what Cabinet and 

the relevant Ministers in the COM believed would be done to comply with the 

provisions of regulation 79 of the PSA Regulations. This is important as it was 

submitted for the Minister of Public Service and Administration that there was 20 

compliance with regulation 79 of the PSA Regulations at the time when the 

collective agreement was concluded . 

109 I am advised that the government waived any confidentiality and privilege that 

attaches to the relevant minutes when it referred to them extensively, 
IVl Ii.. h"// 
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summarised them and even disclosed parts thereof. The waiver is implied 

alternatively imputed. Such a construction also promotes open justice. 15 

The just and equitable remedy 

110 The terms of the collective agreement were approved by Cabinet on 

25 January 2018 and on 25 April 2018 at the instance of the COM. Cabinet 

gave reasons for going ahead with the proposal of 25 January 2018 and not 

withdrawing it. The reasons were self-serving. Government must be held to 

the bargain that it struck. The unions and their members were entitled and 

justified to rely on the approval as confirmation that the Minister of Public 

Service and Administration was authorised to conclude the agreement and the 10 

agreement would comply with the legislative framework. 

111 The Government should not benefit from its breach of the provisions of 

regulation 79. 

112 The LAC erred in considering the first to third applicants' will ingness to 
[V17 - P1656) 

negotiate the implementation of clause 3.3 as an acknowledgement that the 

prevailing circumstances made it undesirable for the government to negotiate 

granting increments to people that had job security. 16 The fact that there were 

no details provided to Court about the manner in which a staggered or phased
cv17 - P1656) 

in implementation of clause 3.3 would be conducted should not have meant 

15 Independent Newspapers (Pty) Ltd v Minister for /11tclligcnco Services (Freedom of Expression /nslituto os 20 
Am/cus Curiae) In ro: Masotfha v President of the Republic of South Africa and Another 2008 (5) SA 31 
(CC}, para 45. 

16 LAC judgment, para 44. [V16 - P1594] 
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that a staggered or phased-in implementation was impermissible. The LAC 

should have ordered the parties to commence negotiations in good faith for 

determining a reasonable manner in terms of which the government would 
[V17 - P1656] 

comply with its obligations in clause 3.3 of the collective agreement. 

113 In the event of the parties failing to agree on the reasonable manner in terms 

of which the State would comply with its obligations, that issue must be 

referred to the Council for resolution within a reasonable time. 

114 This remedy would ensure that the government employees' constitutional right 

to barga in is vindicated. I refer to this Court's judgment in CUSA referred to 

1767 

above. This is just and equitable in the circumstances. I am advised that this 10 

Court has previously and in different circumstances directed parties to 

negotiate an outcome as part of a just and equitable remedy. The fact that the 
[V17 - P1656] 

implementation of clause 3.3 must be completed by or before April 2021 is not 

a hindrance to such a remedy. This Court has imposed such creative 

remedies even where the underlying contracts had lapsed or were lapsing .17 

JURISDICTION 

115 This case engages this Court's appeal jurisdiction under both 

section 167(3)(b){i) and (ii) of the Constitution. 

17 Department of Transport and Others v Taslma (Ply) Limited 2017 (2) SA 622 (CC) (9 November 2016). 
paras 206 and 207; Bl<Aclc Sash Trust v Minister of Social Development and Others (Freedom Under Law 20 
NPC /ntervonlng) 2017 (3) SA 335 (CC), paras 44, 48 to 50. f{\ '1J //// 
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116 This case raises important constitutional issues about the enforcement of 

collective agreements when intervening circumstances affect an employer's 

ability to perform in terms of the collective agreement. The LAC judgment 

affects the constitutional right to collective bargaining as entrenched in 

section 23(5) of the Constitution . Employees, trade unions and employee 

organisations should be entitled to enforce collective agreements concluded 

with the government when such collective agreements are approved by 

Cabinet and the Committee of Ministers. The government should not be 

entitled to undermine the constitutional right to collective bargaining by 

enforcing collective agreements in a piecemeal manner or selectively. 

117 This case also raises arguable points of law of general public importance. The 

arguable point of law is about whether an employer may rely on intervening 

circumstances that adversely affect the employer's ability to comply with its 

obligations in terms of a collective agreement as a basis for refusing to comply 

with its obligations. The efficacy of collective bargaining was compromised by 

the LAC judgment. This Court should, with respect, grant leave to appeal to 

ensure that the conclusions of the LAC (whether upheld or set aside) are 

considered by this Court. 

INTERESTS OF JUSTICE 

1768 

10 

118 In addition to raising important public and constitutional principles, the first to 20 

third applicants have demonstrated that they have reasonable prospects of 

success on appeal. 
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119 I submit that it would be in the interests of justice for this Court to grant leave 

to appeal because the LAC judgment, where that Court sat as a court of first 

instance, has far-reaching implications on collective bargaining and the 

enforcement of agreements concluded as a result of collective bargaining 

between the government and government employees' union representative. 

120 In terms of section 23(5) of the Constitution, every trade union, employers' 

organisation and employer have a right to engage in collective bargaining. 

Effective collective bargaining depends on the efficacy on the government and 

the government employees' union representatives acting in good faith and 

1769 

complying with the resultant agreement reached between the parties. Trade 10 

unions, as government's collective bargaining partners, have to rely on good 

faith on the part of the government in the process of collective bargaining. This 

includes that trade unions are entitled to, and in fact must, accept that when 

the government tables an offer during negotiations, the offer is properly and 

lawfully mandated, and may be accepted and result in a binding collective 

agreement. 

121 Trade unions engaging in collective bargaining with the government have to 

assume that the government (through its representatives) is always acting in 

accordance with the Constitution and regulatory prescripts, including when 

they consider and authorise offers to present to trade unions during 20 

negotiations. 

122 As a result, I submit that leave to appeal should be granted on this basis. 
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CONCLUSION 

123 In conclusions, I submit that: 

123.1 The issues raised in this application are all constitutional issues and 

arguable points of law of general public importance; 

123.2 The appeal bears good prospects of success; and 

123.3 Granting leave to appeal is in the interests of justice. The appeal is 

not only of considerable importance to the first to third respondents; it 

will also have a considerable public impact. 

WHEREFORE, the first to third applicants pray for an order granting it leave to 

appeal and upholding the appeal. 

I hereby certify that the deponent knows and understands the contents of this 
affidavit and that it is to the best of the deponent's knowledge both true and correct. 
This affidavit was signed and sworn to before me at Bo.Sc.M ~ so~ on this 
the .QR_ day of JANUARY 2021, and that the Regula ions contained in 
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August 
1977, and as further amended by R1428 of 11 July 1989, havin been complied 
with. 
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HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

NATIONAL EDUCATION, HEALTH AND ALLIED 
WORKERS' UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

CONFIRMATORY AFFIDAVIT 

I the undersigned, 

RANKELE LAWRENCE MSINTO 

do hereby make an oath and state that: 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

1 I am the Deputy General Secretary of the Police and Prisons Civil Rights 

Union {POPCRU}. 

2 The contents of this affidavit are, unless the contrary is clear from the context, 

within my personal knowledge and I believe them to be true and correct. 

3 I have read the affidavit deposed lo by Mr Mugwena John Maluleke. I confirm 

the correctness of the contents of that affidavit in as far as they relate to 

POPCRU, including that POPCRU has authorised Mr Mugwena ,John 

1772 

10 

Maluleke lo represent PO PC RU In the application for leave to appeal to which 20 

this affidavit relates. !tf 
fZ. · L -- ~A..1 f. f, ff\rb 
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DEPONENT 

I hereby certify that U1e deponent knows and understands the contents of this 
affidavit and that It Is to the best of the deponent's knowledge both true and correct. 
This affidavit was signed and sworn to before me at lli 1 l b~w 3 f\f'; on this 
the ;). 1 .. ~ day of JANUARY 2021, and that the Regulations contained in 
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August 
1977, and as further amended by R1428of11 July 19891 having been complied 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
JOHANNESBURG, BRAAMFONTEIN 

CASECCT:~~~~~ 

In the matter between: 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

LAC CASE NO.: J500/20 

First Applicant 

Second Applicant 

DEMOCRATIC NURSING ORGANISATION OF SOUTH 
AFRICA Third Applicant 

and 

DEPARTMENT OF PUBLIC SERVICE AND 
ADMINISTRATION First Respondent 

MINISTER OF PUBLIC SERVICE AND 
ADMINISTRATION Second Respondent 

MINISTER OF FINANCE Third Respondent 

PUBLIC SERVICE CO·ORDINA TING BARGAINING 
COUNCIL Fourth Respondent 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 

MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES Sixth Respondent 

MINISTER OF BASIC EDUCATION Seventh Respondent 

MINISTER OF POLICE Eighth Respondent 

SOUTH AFRICAN POLICE UNION Ninth Respondent 

PUBLIC SERVANTS ASSOCIATION Tenth Respondent 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Eleventh Respondent 

II/!' 
ri\'D 
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HEALTH AND OTHER SERVlCES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

NATIONAL EDUCATION, HEAL TH AND ALLIED 
WORKERS' UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

CONFIRMATORY AFFIDAVIT 

I the undersigned, 

CASSIM LEKHOATHI 

do hereby make an oath and state that: 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

1 I am the General Secretary of the Democratic Nursing Organisation of South 

Africa {DENOSA). 

2 The contents of this affidavit are, unless the contrary is clear from the context, 

within my personal knowledge and I believe them to be true and correct. 

3 I have read the affidavit deposed to by Mr Mugwena John Maluleke. I confirm 

the correctness of the contents of lhat affidavit in as far as they relate to 
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DENOSA, Including that DENOSA has authorised Mr Mugwena John 

Maluleke to represent DENOSA In the application for leave to appeal to which 

this affidavit relates. 

(i!a~~ 
DEPONENT 

I hereby certify that the deponent knows and understands the contents of this 
affidavit and that it is to the best of the deponent's know~e both true. and correct. 
This affidavit was signed and sworn to before me al v~~~- on this 
the _')._~ day of JANUARY 2021, and that the Regulations contained in 
Government Notice R.1258 of 21 July 1972, as amended by R 1648 of 19 August 
1977, and as further amended by R1428of11 July 1989, having beE! mplied 
with. 

ISWAMO KAPALU 
COMMISSIONER OF OATHS 

EX OFFICIO PRACTISING ATIORNEY RSI\ 
121hflOOR EASTWING 

llBRIOGE BUILD IN OJ 25 AMESHOFF STREET 
BRMMFONTEIN .. OHANNESBURG 2001 

(011) 62() 8600 
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MINISTER: FINANCE 
REPUBLIC OF SOUTH AFRICA 

Pltvata 889 X116, Prnla11a, 0001 Tei: +2712 323 8811 Fax: +'Z7 12 323 3262 
p 0 8mi 28, Cape Town 8000 Tai •21 21 '4e'4 e100 'IX •2:7 21 '461 21i3<4 

Ref. M31413/2 (237/18) 

Ms AF Muthambi, MP 
Minister for the Public Service and Administration 
Private Bag X916 
PRETORJA 
0001 

Dear Colleague, 

SALARY HEGOTlATIOMS: RESPONSE TO REQUEST MADE TO MINISTER OF 
FINANCE BY MANDATE COMMITTEE 

I refer to the last Committee of Ministers (Mandate Committee) meeting held in Cape Town 
on 07 February 2017. 

The Mandate Committee requested that the Minister of Finance consider increasing the 
medium-term envelope available for Improvements in salaries and conditJons of eervioe by 
R15 billion, from the amount of R110 bllllon currently provided in the compensation 
baseline. 

10 

The National Treasury has carefully examined the request against funds available within the 20 
fiscal framework. However, no additional funding can be made available to fund the wage 
negotiations outcome which exceeds the provided funding envelope over the 2018 MTEF. 
The compensation budgets of departments remain hard ceilings. 

In order to maintain government's compensation ceiling, and provide a credible alternative 
approach to the negotiations, the National Treasury proposes: 

• Voluntary early retirement and exit of 19,000 public servants, in order to free up 
R12 billion In additional resources. These funds can be used to fund above.CPI 
cost-of- living adjustments and other propo~als set out below. 

• Cost-of-living adjustment not exceeding the following effective rates for each 
financial year per salary range: 30 

Level a 2018/19 2019120 2020/21 

Salary Levels 1-7 CPI+ 0.15% CPI +0.25% CPI+ 0.50% 
Salary Levels 8-1 O CPI+ 0.00% CPI + 0.20% CPI+ 0.30% 
Salary Levels 11·12 CPI +0.00% CPI+ 0.00% CPI+ 0.20% 

• Equalisation of pay progression et 1.5 per cent across the public:: service starting in 
2019/20; and 

• Extension of housing allowance to spouses who are public servants in 2020/21. 

Other measures must also be considered: 

• The State spends RS billion per year on overtime, spent largely In the health sector. 
Possible savings may be found in this area, particularly as it rE}Jates to commuted 40 
overtime of doctors. ~ .....t... . .1 

r <:t:J we_,,. _... ' 
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• The State spends R2 billion per year on performance bonuses. If performance 
bonuses are curtailed, the State could save over R1 billion per year. This amounts to 
spending only 0.2 per cent of the wage bill on performance bonuses. The policy 
allows for spending of up to 1.5 per cent cf the wage bill on performance bonuses. 
Consideration should be given to reducing this threshold to 0.75 per cent of the 
wage bill. 

• It is also crucial that teachers be required to submit to performance evaf uations in 
line with the policy and practice for the rest of the public aervlce. 

I kindly advise that the DPSA consider the measures described above as part of the 
employer offer to labour parties at the PSCBC. In effect, the DPSA needs to urgently put In 1 o 
place a programme that will facilitate voluntary exits to remain within the current 
compensation ceilings. 

In light of the serious fiscal constraints that the country faces, acceptance of this proposal 
may require a level of political Intervention. I strongly advise that we urgently meet the 
principals of labour parties, preferably before the resumption of negotiations. To this end, 
we may also have to consider requesting postponement of the sitting of the PSCBC 
scheduled for Friday 16 February 2018 to allow for this engagement. 

You~p:r~I 
· j~r~ M~ABA,MP 

MINISTER OF FINANCEA 
DATE: !::250 t 8/ ~2.. f l..,-

20 
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~A h d -~ t e psa 
lft~o~-ti i0\ oepartment: \\!&~A. .~JJ Public Service and Administration 
~ REPUBLIC OF SOUTH AFRICA 

Private Bag X916. PrclOfla. 0001. Toi : (012) 336 IO<lO. Fax: (012) 32G 7603 
rrivatc Bog X91413. Cap11 Town, 8000, Tel: (021) "167 5120, Fax (021) 46$ 5454 

Mr. Leon Gilbert 
Acting General Manager 
Public Servants Association 
563 Belvedere 
PRETORIA 
0001 

Dear Mr Gilbert 

RE: FAILURE TO IMPLEMENT SALARY ADJUSTMENTS IN TERMS OF PSCBC 
RESOLUTION 1OF2018 

Your letter received by email on 1 April 2020 addressed to the Minister for Public 
Service and Administration is hereby acknowfedged. 

We wish to reiterate that the employer is fully committed to the implementation of 
PSCBC Resolution 1 of 2018. 

10 

In demonstrating our commitment to implement, we draw your attention to the 20 

proposal tabled on 25 March 2020 In council for engagement, and hope that the PSA 

will consider coming back to the council to continue engagements through council 

processes. 

Kind Regards 

!.~ 

S1.u1..i...,,.., A.dnMi•trasl• • ~ortlo ~· "1.oi. TMn-.qo • Dntio!H<:\.o b• IJ•"-AO I• Tum~10 • w~ny.aingo-mkb1"111>.aHu~lll ,,...ul'rl.>~ 

~,... T$t!~ltteto YI ~so na Vllll••~ • Kt0t• rl D., t lo cu Mmo.lo te Tooo • Htlu...,111 Y• Y\l~ma.-M...,.o Ni VIII--' 

l.tTJ.o •o Ttba- IAl...,,_t ~ • ..,..._,. • i,, .. i.~o •aRIV.,,...Ue nal..a--..IO • •Cl'Wi.S~ ••Alt-1o Ntl<il'h.ola 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG) 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR 

OF PUBLIC PROSECUTIONS 

THE MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

CC CASE NO: 

LAC CASE NO: J500/20 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

10 
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DEMOCRATIC NURSING ORGANISATION 

OF SOUTH AFRICA 

NATIONAL EDUCATION HEAL TH 

AND ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

2 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

BE PLEASED TO TAKE NOTICE that the first to fourth applicants hereby make 

applicaUon to this Honourable Court for an order In the following terms: 

1. Granting the first to fourth applicants leave to appeal to this Court against the whole 

of the judgment and order handed down by the Labour Appeal Court on 15 

December 2020 under case number J500/20; 

2. Upholding the leave to appeal and setting aside the judgment and order of the 

Labour Appeal Court and replacing It with the following: 

10 
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2.1. The failure by the first to fifth respondents to implement salary adjustments as 
[V17 - P1656) 

contemplated in Clause 3.3 of Resolution 1 of 2018 of the Public Service Co-

Ordinating Bargaining Council Is In breach of the contracts of employment of 

the first to fourth applicants' members; 

2.2. The first to fifth respondents are ordered to implement the salary adjustments, 
[V17 - P1656) 

as contemplated In Clause 3.3 of Resolution 1 of 2018 of the Public Service 

Co-Ordinating Bargaining Council, to the contracts of employment of the first 

to fourth applicants' members, with effect from 1 April 2020; 

2.3. Further or alternative relief as the Court deems just and equitable; 

2.4. Costs against any party that opposes this application, such costs be paid Jointly 1 o 

and severally. 

TAKE NOTICE FURTHER that the affidavit of LEON ANDRE GILBERT, attached 

hereto, is filed in support of this application. 

TAKE NOTICE FURTHER that any party may respond to this application in writing 

within 1 O (ten) days from the date upon which this application Is lodged, indicating 

whether or not the application for leave to appeal Is being opposed, and if so, the 

grounds of such opposition. 

__J 
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TAKE NOTICE FURTHER that the first to fourth applicants will accept service of all 

notices and processes in these proceedings at the address of its attorneys set out 

below. 

DATED AT SANDTON ON THIS THE ___ ~q_t" ____ OF JANUARY 2021. 

BOWMAN GILFILLAN INC. 

First to Fourth Applicants' 

Attorneys 

11 Allee Lane 

SANDTON 10 

Tel:(011) 669 9602/25 

Fax:(011) 669 9001 

Ref: Helen Wilsenach/Nadine Mather/6113295 

TO: THE REGISTRAR CONSTITUTIONAL COURT 
Constitutional Hill 

AND TO: 

1 Hospital Street 
Johannesburg 
Fax: (011) 339 5098 
E-mail: generaloffice@concourt.org.za 

NATJONAL TEACHERS UNION 
Fifth Applicant 
47 Blyela Street 
Empangenl 
Durban, Kwazulu-Natal 
3880 
Tel: (035) 772 1608 
Fax: (035) 772 1651 
E-mail: csbames@natu.org.za 

20 
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AND TO: THE MINISTER OF PUBLIC SERVICE AND ADMINISTRATION 
First Respondent 
Batho Pele House 
546 Edmond Street 
Arcadia 
Pretoria 
0083 
Tel: (012) 336 1063/1183 
Fax: {012) 336 1809/10 
E-mail: CCory@justice.gov.za I 

cronje.cin@gmail.com 

AND TO: THE MINISTER OF BASIC EDUCATION 
Second Respondent 
222 Struben Street 
Pretoria 
0001 
Tel: (012) 357 3000 
Fax: (012) 323 5989/5027 
E-mail: CCory@justice.gov.za I 

cronje.cin@gmail.com 

AND TO: THE MINISTER OF JUST(CE AND 
CORRECTIONAL SERVICES 
Third Respondent 
124 WF Cnr Nkomo Street & Sophie De Bruyn Streets 
Poyntons Building (West Block) 
Pretoria 
0001 
Tel: {012) 305 8874 
Fax: (012) 406 4680 
E-mail: CCory@justice.gov.za I 

cronje.cin@gmail.com 

AND TO: THE MINISTER OF POLICE 
Fourth Respondent 
231 Pretorious Street 
756-?lh floor 
Wachthuis Building 
Pretoria 
0002 
Tel: (012) 393 2800 
Fax: (012) 393 2812 
E-mail : CCory@justice.gov.za I 
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cronje.cin@gmail.com 

AND TO: THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 
Fifth Respondent 
VGM Building 
123 Westlake Avenue 
Weavind Park 
Silverton 
Pretoria 
0084 
Tel: (012) 845 6758 
Fax: (012) 804 7335 
E-mail: CCory@justlce.gov.za I 

crnnje.cin@gmall.com 

AND TO: THE MINISTER OF FINANCE 
Sixth Respondent 
40 Church Street 
Old Reserve Bank Building, 2nd Floor 
Pretoria 
0001 
Tel: (012) 323 8911 
Fax: (012) 323 3262 
E-mail: ZZenani@justice.gov.za I 

Zingisa.Zenanl@treasury.gov.za 

AND TO: THE DEPARTMENT OF PUBLIC 
SERVICE AND ADMINISTRATION 
Seventh Respondent 
Batho Pele House 
546 Edmond Street 
Arcadia 
0083 
Tel: (012) 336 1063/00 
Fax: (012) 336 1809/10 
E-mail: CCory@justlce.gov.za I 

cronje.cln@gmall.com 

AND TO: THE PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 
Eighth Respondent 
Public Service 
Co-ordinating Bargaining Council 
Building B & D 
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260 Basden Avenue 
Lyttleton 
0176 
Tel: (012) 644 8100 
Fax: (012) 664 5834 
E-mall: petunlab@pscbc.org.za I 

frikkie@pscbc.org .za 

AND TO: DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA 
Ninth Respondent 
605 Stanza Bopape Street 
Pretoria 
0001 
Tel: (012) 343 2315 
Fax: (012) 344 0750 
E-mail: phillip@cth.co.za I 

ntombl@cth.co.za 

AND TO: NATIONAL EDUCATION HEALTH AND ALLIED WORKERS UNION 
Tenth Respondent 
NEHAWU House 
56 Marshall Street 
Marshalltown 
Johannesburg 
2000 
Tel: (011) 833 2902 / (082) 455 2934 
Fax: (011) 833 0757 
E-mail: matome@mpmgroup.co.za I 

mlunglsl@mpmgroup.co.za 

AND TO: POLICE AND PRISONS CIVIL RIGHTS UNION 
Eleventh Respondent 
1 Marie Road 
Auckland Park 
Johannesburg 
2006 
Tel: (011) 242 4600 
Fax: (086) 625 3054 
E-mail: phillip@cth.co.za I 

ntombi@cth.co.za 

AND TO: NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 
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Twelfth Respondent 
Success Mataitsane House 
814 Stanza Bopape Street 
Eastwood 
Pretoria 
0083 
Tel: (012) 342 1674 
Fax (086) 667 8362 
E-mail: generalsecretary@nupsaw.co.za I 

smataitsane@nupsaw.co.za I 
casemanagement@nupsaw.org.za 

AND TO: SOUTH AFRICAN POLICING UNION 
Thirteenth Respondent 

AND TO: 

85 Rauch Avenue 
Georgeville 
Pretoria 
0184 
Tel: (012) 940 2616 
Fax: (086) 604 8996 I (012) 804 3017 
E-mall: bridget@makhanyalaw.co.za I 

admin@makhanyalaw.co .za 

SOUTH AFRICAN DEMOCRATIC TEACHERS UNION 
Fourteenth Respondent 
SADTU Village, Portion 7 4 
Comer Dann Road & Loam Street 
Glen Marais, ext 144 
Kempton Park 
1619 
Tel: (011) 331 1444 / (011) 971 2000 
Fax: (011) 331 1445 
E-mail: phlllip@cth.co.za I 

ntombi@cth.co.za 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG) 

CC CASE NO: 

LAC CASE NO: JS00/20 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First Applicant 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA Second Applicant 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA Third Applicant 

SOUTH AFRICAN TEACHERS UNION Fourth Applicant 

NATIONAL TEACHERS UNION Fifth Applicant 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION First Respondent 

THE MINISTER OF BASIC EDUCATION Second Respondent 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES Third Respondent 

THE MINISTER OF POLICE Fourth Respondent 

THE NATIONAL DIRECTOR 

OF PUBLIC PROSECUTIONS Fifth Respondent 

THE MINISTER OF FINANCE Sixth Respondent 

THE DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION Seventh Respondent 

THE PUBLIC SERVICE CO-ORDINATING 

10 
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BARGAINING COUNCIL 

DEMOCRATIC NURSING ORGANISATION 

OF SOUTH AFRICA 

NATIONAL EDUCATION HEALTH 

AND ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

FOUNDING AFFIDAVIT 

I, the undersigned, 

LEON ANDRE GILBERT 

do state under oath that: 

2 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

1. I am an adult male and Acting General Manager of the first applicant. I am duly 

authorised to depose to this affidavit, and to bring this application, on behalf of 

the first to fourth applicants. 

10 
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2. The contents of this affidavit fall within my knowledge except where the context 

indicates otherwise and are, to the best of my knowledge true and correct. 

3. Where I make legal submissions in this affidavit, I do so on the advice received 

from the applicants' legal representatives, which advice I accept as correct. 

THE PARTIES 

4. The parties are the same parties which appeared before the Labour Appeal 

Court. 

5. The first applicant is the Public Servants Association ("the PSA") a trade union 

registered as such in terms of the Labour Relations Act 66 of 1995 ("the LRA"). 

The PSA was not a signatory to Resolution 1 of 2018. However, the appropriate 1 O 

clauses of Resolution 1 of 2018 became part of the terms and conditions of the 

employment contracts of the PSA's members for reasons which will be dealt with 

in more detail below. The PSA brings this application on behalf of its members 

who are employed by the Government of the Republic of South Africa and who 

fall within the registered scope of the Public Service Co-Ordinating Bargaining 

Council. 

6. The second applicant is the National Professional Teachers Organisation of 

South Africa ("NAPTOSA"), a trade union registered as such in terms of the LRA. 

NAPTOSA was a signatory to Resolution 1 of 2018. NAPTOSA brings this 

application on behalf of its members who are employed by the Government of 20 

~~ 
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the Republic of South Africa and who fall within the registered scope of the Public 

Service Co-Ordinating Bargaining Council. The confirmatory affidavit of 
[V19 - P1841to1843) 

GREGORY MASONDO is attached indicating the support of NAPTOSA for this 

application and confirming the contents of this affidavit. 

7. The third applicant is the Health and Other Services Personnel Trade Union of 

South Africa ("HOSPERSA"), a trade union registered as such in terms of the 

LRA. HOSPERSA was not a signatory to Resolution 1 of 2018. However, the 

appropriate clauses of Resolution 1 of 2018 became part of the terms and 

conditions of the employment contracts of HOSPERSA's members for reasons 

which will be dealt with in more detail below. HOSPERSA brings this application 10 

on behalf of its members who are employed by the Government of the Republic 

of South Africa and who fall within the registered scope of the Public Service Co-

Ordinating Bargaining Council. The confirmatory affidavit of NOEL 
[V19 - P1844 to 1846) 

DESFONTAINES is attached indicating the support of HOSPERSA for this 

application and confirming the contents of this affidavit. 

8. The fourth applicant is the South Africa Teachers Union ("SAOU"), a trade union 

registered as such In terms of the LRA. SAOU was not a signatory to Resolution 

1 of 2018. However, the appropriate clauses of Resolution 1 of 2018 became 

part of the terms and conditions of the employment contracts of the SAOU's 

members for reasons which will be dealt with in more detail below. SAOU brings 20 

this application on behalf of its members who are employed by the Government 

of the Republic of South Africa and who fall within the registered scope of the 

Public Service Co-Ordinating Bargaining Council. The confirmatory affidavit of 

~~~ 
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[V19 - P1847 to 1849] 

JOHANNES HENDRIK CORNELIUS KRUGER is attached indicating the 

support of SAOU for this application and confirming the contents of this affidavit. 

9. The fifth applicant is the National Teachers Union ("NATU"), a trade union 

registered as such in terms of the LRA. NATU was not a signatory to Resolution 

1 of 2018. However, the appropriate clauses of Resolution 1 of 2018 became 

part of the terms and conditions of the employment contracts of NATU's 

members for reasons which will be dealt with in more detail below. Whilst cited 

as the fifth applicant, I have been advised that NATU does not intend to proceed 

with this appeal application. 

10. For purposes of this affidavit, reference to "the applicants" refers only to the first 1 o 

to fourth applicants. 

11 . The first respondent Is the Minister of Public Service and Administration ("the 

MPSA"), the political head of the Department of Public Service and 

Administration. The MPSA Is responsible for the implementation of Resolution 1 

of 2018 for all employees In the public service appointed in terms of the Public 

Service Act 103 of 1994. 

12. The second respondent is the Minister of Basic Education. The Minister of Basic 

Education is responsible for the implementation of Resolution 1 of 2018 for all 

employees in the public service employed in terms of the Employment of 

Educators Act 76 of 1998. 20 
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13. The third respondent is the Minister of Justice and Correctional Services. The 

Minister of Justice and Correctional Services is responsible for the 

implementation of Resolution 1 of 2018 for all employees in the public service 

employed in terms of the Correctional Services Act 111 of 1998. 

14. The fourth respondent is the Minister of Police. The Minister of Police is 

responsible for the implementation of Resolution 1 of 2018 for all employees in 

the public service employed in terms of the South African Police Services Act 68 

of 1995. 

15. The fifth respondent Is the National Director of Public Prosecutions. The National 

Director of Public Prosecutions Is responsible for the Implementation of 10 

Resolution 1 of 2018 for all employees in the public service employed in terms of 

the National Prosecuting Authority Act 32 of 1998. 

16. The sixth respondent is the Minister of Finance. The Minister of Finance is cited 

as the order sought by the applicants has implications for the fiscus and the 

Minister of Finance Is therefore an interested party. 

17. The seventh respondent Is the Department of Public Service and Administration 

("the DPSA"). The DPSA acts as the collective bargaining agent for all 

departments in the public service. The DPSA represents the State as the 

employer In the collective bargaining process which resulted in the conclusion of 

the agreement between the State as employer and the various trade union 20 

parties which Is Resolution 1 of 2018. 
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18. The eighth respondent is the Public Service Co-Ordinating Bargaining Council 

("the Council"), a bargaining council established in terms of Section 36 of the 
[V17 • P1655 to 1656) 

LRA. Resolution 1 of 2018, clause 3 of which was incorporated Into the 

employment contracts of the applicants' members, was concluded under the 

auspices of the Council. 

19. The ninth respondent Is the Democratic Nursing Organisation of South Africa 

("DENOSA"), a trade union duly registered as such in terms of the LRA. DENOSA 

was a signatory to Resolution 1 of 2018. 

20. The tenth respondent is the National Education Health and Allied Workers Union 

("NEHAWU"), a trade union duly registered as such in terms of the LRA. 10 

NEHAWU was a signatory to Resolution 1 of 2018. 

21 . The eleventh respondent is the Police and Prisons Civil Rights Union 

("POPCRU"), a trade union duly registered as such in terms of the LRA. 

POPCRU was a signatory to Resolution 1 of 2018. 

22. The twelfth respondent Is the National Union of Public Service and Allied Workers 

Union ("NUPSAW"), a trade union duly registered as such in terms of the LRA. 

NUPSAW was not a signatory to Resolution 1 of 2018. However, the appropriate 

clauses of Resolution 1 of 2018 became part of the terms and conditions of the 

employment contracts of NUPSAW's members for reasons which will be dealt 

with in more detail below. 20 
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23. The thirteenth respondent is the South African Policing Union ("SAPU"), a trade 

union duly registered as such in terms of the LRA. SAPU was not a signatory to 

Resolution 1 of 2018. However, the appropriate clauses of Resolution 1 of 2018 

became part of the terms and conditions of the employment contracts of SAPU's 

members for reasons which will be dealt with in more detail below. 

24. The fourteenth respondent is the South African Democratic Teachers Union 

("SADTU"), a trade union duly registered as such in terms of the LRA. SADTU 

was a signatory to Resolution 1 of 2018. 

25. No relief is sought against the sixth to fourteenth respondents In this application, 

save for costs against them in the event of their opposition thereto . They are cited 1 o 

as they may have a material interest in the outcome of the application1• 

OVERVIEW 

26. I am advised that section 167(3)(b) of the Constitutlon2 provides for this Court to 

decide constitutional matters; and any other matter, if this Court grants leave to 

appeal on the grounds that the matter raises an arguable point of law of general 

public importance which ought to be considered by it. 

1 Morudi and Others v NC Housing Services ond Development Co Limited and Others 2019 72) B~6 CC) 
2 Constitution of the Republlc of South Africa, 1996 (the Constitution) ~ /\ r--. 

\~ '\ \ I 
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27. A constitutional issue is raised if the grounds of appeal "raise a constitutional 

issue of importance on which a decision of this Court is desirable"3• 

28. The "interest of justice" test is met where important constitutional issues are 

raised that impact on the public interest4. 

29. The applicants seek leave to appeal against the judgement of the Labour Appeal 

Court ("the LAC") under case number J500/20. 

30. The matter involves the enforceability of a collective agreement entered into 

between the State and the various trade union parties cited herein, which was 

concluded in 2018 and referred to as Resolution 1 of 2018 of the Public Service 
[V17 - P1655 to 1656) 

Co-Ordinating Bargaining Council ("Resolution 1 "). Clause 3 of Resolution 1 1 o 

provided for salary increases of the employees covered by Resolution 1. Clause 
[V17 - P1655) [V17 - P1656) 
3.1 dealt with the increases for 2018/2019, Clause 3.2 for 2019/2020 and Clause 
[V17 - P1656) 

3.3 for 2020/2021. The State implemented the increases provided for in Clauses 
[V17 - P1655 to 1656) [V17 - P1656) 
3.1 and 3.2, but refused to implement Clause 3.3. It is that refusal that is in issue 

in this appeal. 

[V17 - P1656] 

31 . The applicants brought an application for the enforcement of Clause 3.3 of 

Resolution 1. The first, sixth and seventh respondents (the State) resisted the 
[V17 - P1656) 

application for enforcement of Clause 3.3 on the following grounds: 

3 De Reuck v OPP, Witwatersrand Local Division 2004 (1) SA 406 (CC) at j3) 
4 General Council of the Bar of South Africa v Jiba [2019) ZACC 23, 2019 (8) BCLR 919 (CC) a..-u.'1~ 20 
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31 .1. Enforcement of Clause 3.3 would be unlawful for contravention of sections 213 

and 215 of the Constitution of the Republic of South Africa 1996 ("the 

Constitution") and Regulations 78 and 79 of the Public Service Regulations of 

2016; 

[V17 - P1656] 

31.2. Enforcement of Clause 3.3 would be contrary to public policy; 

[V17 - P1656] 
31.3. Enforcement of Clause 3.3 would be in breach of certain implied alternatively 

tacit terms; and 

[V17 - P1656] 

31.4. Clause 3.3 is unenforceable because performance is objectively impossible. 

32. Subsequent to the closing of pleadings In the main application, the State brought 

a counter application seeking declaratory relief in relation to the defences set out 1 o 

in paragraph 31 above. The counter application was opposed by the applicants 

and the ninth, eleventh, twelfth and fourteenth respondents ("the respondent 

unions"). 

33. The matter was heard by the Labour Appeal Court sitting as a Court of first 

instance. This was at the request of the State and the support of all the other 

parties. The matter is one of overwhelming national importance and significance. 

It affects approximately 1.3 million employees employed in the public sector and 

involves the potential payment of billions of Rand. 
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34. The Labour Appeal Court handed down judgment on 15 December 2020. A copy 
[V16 - P1576 to 1597) 

of the judgment is annexed hereto as annexure "LG1 ". The LAC dismissed the 
[V17 - P1656) 

main application and made a declaratory order to the effect that Clause 3.3 of 
[V16 - P1596) 

Resolution 1 "is unlawful for contravention of sections 213 and 215 of the 

Constitution of the Repub/lc of South Africa 1996 and Regulations 78 and 79 of 

the Public Service Regulations 2016." 

35. The dispute in this matter, I am advised, gives rise to a constitutional issue within 

the ambit of the provisions of section 167 of the Constitution and the Court having 

held so in many of its judgements5• The issues in this matter also raise an 

arguable point of law of general public importance which ought to be considered 1 o 

by this Court. The interests of justice dictate that leave to appeal should be 

granted. 

36. I am advised further that the question of whether the enforcement of a collective 

agreement would be contrary to public policy, In that it is inimical to constitutional 

values, is a constitutional issue. This Court stated in Barkhuizen6, public policy 

is "deeply rooted in our Constitution and the values which underlie if'7• 

[V17 - P1656) 

37. Clause 3.3 of Resolution 1 is a product of collective bargaining, a process 

sanctioned and guaranteed by the Constitution8.The point of law pertains to the 
[V17 - P1656) 

enforceability of Clause 3.3. of Resolution 1 in the circumstances of this particular 

5 For example: Beadlca 231 CC and Other Trustees far the time being of the Oregon Trust and Others (2020) 20 
ZACC 13. 
6 Barkhuizen v Napier [2007) ZACC 5, 2007 (5) SA 323, 2007 {7) BCLR 691 (CC) 
7 Barkhulzen above at para 28 
8 Section 23: ''Everyone has the right to fair Labour practlces ... Every trade union ... has the rlg~t to c e In 
collective bargaining". {\ 

t\ -Ci\'.. 
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[V17 • P1656) 

dispute and, in the event of the invalidity and unenforceability of Clause 3.3 of 

Resolution 1, a determination of what would constitute a just and equitable 

remedy is required. 

38. This finding has profound Implications for the ability of parties, and in particular 

trade unions, to enter into collective agreements with the State and potentially 

the private sector as well, and it is submitted that, this finding may indeed sound 

the death knell for collective bargaining as we know it. 

39. In light of the fact that a significant portion of the South African workforce are 

members of the various trade unions (both in the State and private sector), the 

controversy underlying this application has significant implications for the South 1 o 

African labour market, the continued role of trade unions and the rights of the 

hundreds of thousands of workers who are their members. 

BRIEF BACKGROUND TO THE MATTER 

40. The background to this matter Is to an extent accurately summarised in the LAC 

judgment9 and I submit that the contents of the judgment be read as if they are 

specifically incorporated herein in this application for leave to appeal. I also wish 

to highlight some of the common cause facts properly put before the LAC by the 

applicants. 

9 LAC Judgement paras 6-11 [V16 • P1579 to 1581] 20 
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41. The State as employer and the trade union parties, which have significant levels 

of representation amongst the State's employees, bargain collectively under the 

auspices of the Council. 

42. The wage negotiations which led to the conclusion of Resolution 1 commenced 

In November 2017. The State made the first offer for a five-year agreement, In 

terms of which employees at salary levels 11 and 12 would receive increases of 

CPI less 1 % every year and all other employees Increases of CPI. 

43. The trade unions rejected this. They wanted a one-year agreement with higher 

increases. As a result, no agreement was reached, and the process adjourned 

until January 2018. 10 

44. In January 2018, the State made a revised offer. This was once again for a five-

year agreement. However, this now provided for increases in excess of CPI for 

certain salary levels and at CPI for others. The DPSA describes this offer as 

"unmandated". There is no explanation why an unmandated offer was made. 

45. The trade unions rejected this offer and made a counteroffer for a three-year 

agreement with increases in excess of CPI for all salary levels. 

46. On 26 January 2018, the parties produced a draft three-year agreement and the 

process adjourned to enable the parties to get mandates to accept the 

agreement. 
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47. Negotiations resumed on 4 April 2018. The State made a new offer for a three-

year agreement with lower increases than those contained in the January draft 

agreement. The trade unions rejected this offer. The trade unions' position was 

that the draft agreement produced in January was acceptable. No agreement 

was reached . 

48. Following this round of negotiations, the Committee of Ministers ("COM") met on 

19 April 2018 to consider the issue. According to a presentation made at the 

meeting, the State had three options, withdraw the offer made in January and 

table the April offer again, confirm the offer, or confirm the offer but make it 

subject to commencing negotiations to find a way of preventing the offer 1 o 

breaching the "compensation envelope". Each option had pros and cons. The 

COM resolved to seek guidance from a full Cabinet. 

49. On 25 April 2018, Cabinet resolved that the State could not withdraw the January 

offer as it had been tabled without coercion. 

50. Negotiations continued on 2 and 18 May 2018, eventually producing a draft 

agreement which was to be approved by the principals of the respective parties. 

The State had wanted clauses in the agreement detailing cost cutting measures. 

This was rejected by the trade unions. 

51 . Resolution 1 was signed on 21 May 2018, six months after negotiations on the 

agreement had commenced. 20 
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[V17 - P1655 to 1656] 

52. Clause 3 of Resolution 1 deals with salary increases. The salary increases for 
[V17 - P1656] 

2018/2019 were contained in Clause 3.1 as follows: 

[V17 - P1655] 

"The salary adjustment for the period 1 April 2018 to 31 March 2019, effective 

from 1 April 2018, for employees on salary levels 1 - 12 will be as follows: 

3.1 .1Level1 to 7: 7%. 

3.1.2 Level 8 to 10: 6,5% and 

3.1.3 Level 11 to 12: 6%." 

(V17 - P1656] 
53. The salary increases for 2019/2020 were contained In Clause 3.2 as follows: 

[V17 - P1656] 

"The salary adjustment for the period 1 April 2019 to 31 March 2020, effective 

from 1 Apr/I 2019, for employees on salary levels 1-12 will be as follows: 

3.2.1 Level 1 to 7: Projected CPI+ 1%, 

3.2.2 Level 8 to 10: Projected CPI+ 0,5%. 

3. 2. 3 Level 11 to 12: Projected CPI." 

[V17 - P1656] 
54. Lastly, the salary increases for 2020/2021 were contained in Clause 3.3 as 

follows: 

[V17 - P1656] 

"The salary adjustment for the period 1 April 2020 to 31 March 2021, effective 

from 1 April 2020, for employees on salary levels 1-12 as follows: 

3. 2. 1 Level 1 to 7: Projected CPI + 1 %, 

3.2.2 Level 8 to 10: Projected CPI+ 0,5%. 

3. 2. 3 Level 11 to 12: Projected CPI." 

10 

20 
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55. These clauses became terms of the individual employment contracts of the 

applicants' members, as well as all the members of all the trade union parties to 

the Council. 

[V17 • P1655) 

56. The salary increases provided for in Clause 3.1 were retrospectively 

implemented as provided for in the Clause. The salary increases provided for in 
[V17 • P1656) 

Clause 3.2 were Implemented as soon as they became due. 

57. Between 25 February and 25 March 2020, the State sought the agreement of the 
[V17 • P1656) 

trade unions to revise Clause 3.3 on the basis that it was unaffordable. The trade 

unions refused and insisted on its implementation. 

[V17 - P1656) 

58. Clause 3.3 was not implemented on 1 April 2020. 

THE RATIO OF THE LAC'S JUDGEMENT 

[V16 • P1587 to 1591) 

59. The LAC's ratio appears at paragraphs 22-33 of its judgment. The conclusion 

reached by the court was this: 

[V16 • P1591) 

u[33] The argument that the Collective Agreement breached the applicable 

regulations, namely Regulation 78 and 79, must thus be upheld. " 

10 
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[V17 - P1656] 

60. The nub of the controversy before the LAC was whether Clause 3.3 of Resolution 

1 is lawful and compliant with Regulations 78 and 7910. Regulation 79 provides 

as follows: 

"Matters with fiscal Implications. -An executive authority shall enter into a 

Collective Agreement in the appropriate bargaining council on any matter that 

has financial implications only if.-

(a) he or she has a realistic calculation of the costs involved In both the 

current and the subsequent fiscal year; 

(b) the agreement does not conflict with the Treasury Regulations; and 

(c) he or she can cover the cost- 10 

(i) from his or her departmental budget; 

(ii) on the basis of a written commitment from the Treasury to 

provide additional funds; or 

(iii) from the budgets of other departments or agencies with their 

written agreement and Treasury approval." 

61. It was common cause between the parties that Parliament had approved an 

amount of R110 billion for public service salaries for the three-year period covered 

by Resolution 1. This amount is known as the "compensation envelope". According 
[V17 - P1655 to 1656] 

to the State, Clause 3 exceeded that by a total of R30.2 billion divided as follows: 
[V17 - P1655] [V17 - P1656] [V17 - P1656] 

Clause 3.1 - R6.2 billion, Clause 3.2 - R10.7 billion and Clause 3.3 - R13.2 billion. 20 

The State consistently maintained that these were the correct amounts by which 

10 Public Service Regulations 2016. 
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Clause 3 exceeded the "compensation envelope", even during the engagements 

between the State and the trade unions which took place in March 2020. Clause 
[V17 - P1656) 

3.3 therefore exceeds the allocated "compensation envelope" by 13.2 billion. 

62. However, the State's papers also allege that the cost of implementation of Clause 
[V17 - P1656) 

3.3 would be R37.8 billfon, a figure accepted by the LAC. The State made no 

attempt to explain how, between March and June 2020, the amount by which 
[V17 - P1656) 

Clause 3.3 exceeded the allocated "compensation envelope" tripled from R13.2 

billion to R37.8 billion. The only plausible explanation for this appears to be, as 

set out in the State's papers, that the Minister of Finance in the 2020 budget 

sought to effect savings of R37 .8 billion by paying no increases to public 1 o 
[V17 - P1656) 

servants. Insofar as the LAC found that Clause 3.3 exceeded the allocated 

"compensation envelope" by R37.8 billion this was wrong. The State's papers 
[V17 - P1656) 

make it clear that the amount by which Clause 3.3 exceeded the "compensation 

envelope" is R13.2 billion. The LAC's reliance on the much higher figure clearly 
[V17 - P1656) 

Impacted on their ultimate decision that Clause 3.3 was unenforceable. 

63. Central to this matter is whether Cabinet's approval of Resolution 1, including 
[V17 - P1656) 

Clause 3.3, amounts to substantial compliance with Regulation 79. 

64. In its judgment, the LAC relied primarily on the contents of a letter from the 

Minister of Finance to the DPSA dated 14 February 201811 • The LAC found that 

it showed the absence of any commitment by the National Treasury of the kind 20 

11 Record Volume 2 page 402 Annexure A12 [V18 • P1778to1779) 
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required expressly by Regulation 7912 • Having found that there was no 

commitment by National Treasury of the kind required by Regulation 79, the LAC 

also found that there was lack of evidence of any written agreement by any other 

department. 

65. However, this letter was written while the negotiation process was still unfolding. 

The LAC did not have any regard to a presentation made by the Treasury to the 

COM on 2 May 2018, much later in the negotiation process but still prior to the 

signing of Resolution 113. The presentation refers to the fact that the proposed 

agreement will exceed the "compensation envelope" by R30.2 billion, as set out 

above, but accepts that the agreement must be signed. In the presentation, 10 

Treasury makes no attempt to disavow the proposed agreement. 

[V17 - P1656] 

66. In its judgment annexed hereto, the LAC, found Clause 3.3 of Resolution 1 to be 

unlawful and In doing so, rejected the PSA's, and the respondent unions', 

argument that there was substantial compliance with the applicable Regulations 
[V16- P1591] 

In that Cabinet approved Resolution 1. Further, the LAC found that "it matters not 

whether Cabinet might have approved the agreement, in that, whatever the 

Minister of Finance may or may have not said in Cabinet cannot be read to 

equate to compliance with section 216 of the Constitution read together with 

Regulation 79."14 

12 LAC Judgement paras 22-23 [V16 - P1587] 
13 Record Volume Annexure AlS page 451 [V4 - P335] 
14 LAC Judgement para 33 [V16 - P1591) 

20 
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67. The LAC also found that the only argument against the submission that Treasury 

provided no written agreement to make good the shortfall from the budget to fund 
[V17 - P1656) 

Clause 3.3 of Resolution 1, pursuant to the requirements of Regulation 79, was 

that the COM, and later the Cabinet, appeared to have agreed to enter into 

Resolution 1. In this regard, the LAC found that this does not represent 

compliance with the express wording of Regulation 79, read together with s 216 

of the Constitution, which provides that 'the National Treasury must enforce 

compliance with the measures established in terms of sub section (1) and may 

stop the transfer of funds to an organ of State if that organ of State commits a 

serious or persistent material breach of the measures prescribed'15. However, 10 

there is no evidence at all that National Treasury did this in this matter. On the 

contrary National Treasury did nothing at all to prevent payment In terms of 
[V17 - P1655 to 1656) 

Clause 3.1 and 3.2 which, according to the State's papers, involved payments 

exceeding the "compensation envelope" by R16.9 Billion. Indeed National 

Treasury facilitated these payments. 

GROUNDS FOR SEEKING LEAVE TO APPEAL 

68. In summary the applicants' case on appeal is as follows: 

68.1. Approval of Resolution 1 by both the Cabinet and the COM prior to its conclusion 

amounts to substantial compliance with Regulation 79, particularly when the 

15 LAC Judgement para 32 (V16 - P1590 to 1591] 20 
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presentation by National Treasury to the COM on 2 May 2018 is also taken into 

account; 

68.2. If this did not amount to substantial compliance and Regulation 79 was 

contravened, nullity should not follow for the following reasons: 

68.2.1. the Public Service Act makes no provisions for nullity; 

68.2.2. the Publlc Service Act Is subordinate to any collective agreement as are the 

Regulations; 

68.2.3. the purpose of Regulation 79 is to ensure that trade unions can conclude 

collective agreements confident in the ability of the State to meet their 
[V17 - P1655 to 1656] 

commitments. If Clause 3 of Resolution 1 Is found to be null by virtue of 10 

contravention of Regulation 79, the purpose of the regulation would be 

contravened ; 

68.2.4. a declaration of nullity would fundamentally undermine the collective 

bargaining process in the public sector and thereby deprive the public sector 

employees of their Constitutional rights; 

68.2.5. a declaration of nullity would fundamentally undermine the principal of pacta 

sunt servanda in relation to the State; and 
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68.2.6. a declaration of nullity would permit the State to benefit from its own 

misrepresentations. 

68.3. As an alternative to the contentions made In paragraph 67.2 above the 
[V17 - P1656] 

applicants contend that even if Clause 3.3 is found to be void, it is just and 

equitable that relief should still be granted to the applicants for all the reasons 

set out above. In addition, and only insofar as it may be necessary, the 

applicants will contend that the current law relating to estoppel should be 

developed to encompass this situation. 

69. These submissions in summary will be developed in a little more detail below. 

Substantial Compliance 

70. The LAC found that the Cabinet and COM approval did not amount to substantial 

compliance. I submit that there has been substantial compliance with Regulation 

79(c)(iii). It Is common cause that Cabinet authorised the conclusion of 

Resolution 1, as did the COM. Cabinet is made up of all the Ministries Including 

the Treasury. Cabinet's approval of Resolution 1 must imply that Cabinet 

accepted that the cost of Resolution 1 could be covered from the budgets of other 

departments or agencies and Treasury as part of Cabinet, must have approved 
' 

this. Whether this occurred with the written agreement of the other departments 

and agencies is not known as there has been no disclosure of the Cabinet 

10 
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minutes, but at the very least there has been substantial compliance with the 

Regulation. 

71. To hold otherwise required the LAC to make the following findings, which it did 

not: 

71.1. Cabinet made a considered decision to act unlawfully; 

[V17 - P1655 to 1656) 
71.2. Clause 3.1 and 3.2 were implemented unlawfully by the State with full 

knowledge of their unlawfulness; 

71.3. For every year that Resolution 1 has been implemented, the Minister of the 

DPSA has been in breach of Section 16A( 4) of the Public Service Act for failing 

to report to Parliament that he or she has been in breach of Regulation 79. 

72. The LAC in its judgment avoided interrogating these issues and rendered 
[V17 - P1656) 

findings which suggest that Clause 3.3 alone is in breach of Regulation 79. The 

implication of this logic means that as the State has only refused to implement 
[V17 - P1656] 

Clause 3.3 there is no prior unlawful conduct. 

73. The LAC ought to have found that this argument is unsustainable for two 

reasons. Firstly, Regulation 79 does not concern itself with the implementation 

of a Collective Agreement. Regulation 79 provides that a Collective Agreement 

cannot be entered into at all unless there is compliance with the Regulations. 

10 
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74. The LAC's finding that approval of Cabinet and the COM did not amount to 

substantial compliance with Regulation 79 was based on the premise that the 

Regulation required Treasury to perform a watchdog function. Focusing purely 

on the letter of 14 February 2018, the LAC found that Treasury had performed 

this watchdog function In declining funding for the proposed agreement. The LAC 

paid no attention to the presentation made by the Treasury to the COM on 2 May 

2018 in which, in writ ing, it dealt with the manner In which Clause 3 would need 

to be funded. Nor did the LAC consider the ex post facto conduct of the Treasury 
[V17 - P1655 to 1656] 

which not only did not disavow Clause 3 but actively facilitated its payment In 
[V17 - P1655 to 1656] 

respect of the implementation of Clauses 3.1 and 3.2. 10 

75. Had the LAC considered these issues, it is submitted that they would have come 

to the finding that there was substantial compliance with Regulation 79. 

76. I therefore submit that the LAC erred in its findings that there was no compliance 

with Regulation 79. 

NullltyNoidness 

77. From an overall contextual perspective, there is nothing in either the Regulations 

or the Public Service Act that provides explicitly for nullity for non-compliance 

with Regulation 79. The LAC ought to have considered whether nullity is implied 

by the Public Service Act. This failure has resulted in a judgment which does not 

take into consideration the implications of the fact that nullity is not implied by 20 

either the Regulations or the Public Service Act. ~ • 
11 

r:::;- . 
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78. There are three sections which strongly suggest that nullity is not implied by the 

Public Service Act: 

78.1. Section 16A deals with failure to comply with the Public Service Act or its 

Regulations. It provides for a range of issues including inter alia disciplinary 

hearings and the aforementioned reports to Parliament. No mention is made of 

agreements concluded in breach of the Regulations being null or void; 

78.2. Section 41 which gives the Minister the power to issue regulations. This section 

provides that regulations are to be made "subject to the Labour Relations Act 

and any collective agreemenf' . Collective agreements are considered to trump 

regulations. I submit that it would be anomalous if non-compliance with 1 O 

regulations could then render collective agreements null. 

78.3. Section 2(a) provides that a committee of Ministers shall determine conditions 

of service for public sector employees, which includes annual salary 

adjustments. Such determinations are to be made "subject to any collective 

agreemenf'. The Act itself stresses the primacy of collective agreements over 

both the Regulations and the deliberations of the COM. 

79. Given the primacy of collective agreements in the legislative scheme of the Public 

Service Act, it is submitted that the purpose of Regulation 79 is to ensure that 

public sector employees can conclude a collective agreement safe In the 

knowledge that it has been properly budgeted for. A finding that contravention of 20 

At\_?\ 
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Regulation 79 nullifies a collective agreement undermines the very purpose of 

the Regulation. 

Collective Bargaining 

80. A further critical aspect not grappled with by the LAC Is the implications of 

concluding a collective agreement. 

81 . Sections 209 and 21 O of the LRA add weight to the contention that nullity should 

not be the consequence of non- compliance with the Regulations. 

82. Section 209 provides that the LRA binds the State and Section 210 provides that 

the provisions of the LRA prevail over any other legislation. As will be dealt with 

in more detall below, the State has relied on Section 23(1 )(d) of the LRA to 10 

extend Resolution 1, as a collective agreement as defined in the LRA, to non-

parties, yet now suggests that non-compliance with Regulation 79 renders that 

collective agreement void. 

83. Collective bargaining lies at the heart of the Republic's labour dispensation. The 

product of collective bargaining is collective agreements. Collective agreements 

are viewed as so fundamental that they can be extended to non-parties to the 

agreement, without their consent in certain circumstances. This is an 

extraordinary Intrusion into privity of contract. The terms and conditions of an 

employee's employment can be changed In circumstances wher~ ~ 20 
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nor their collective bargaining agent if they have one, has consented to this. 

Similarly, an employer may be compelled to pay salaries never agreed to. 

84. Collective agreements also remove the right to strike from parties who may not 

be parties to that agreement. If an issue of mutual interest is covered by a 

collective agreement which is applicable to that employee, even if imposed, that 

employee is precluded from embarking on a strike in relation to that issue. 

85. Given the critical importance of collective agreements, public policy demands 

that their integrity must be respected and protected. The State has enjoyed all 

the benefits of Resolution 1 as a collective agreement. They could, for three 

years, impose contractual terms on parties who had not agreed to them, including 1 o 

the applicants' members. They have for three years been insulated from strike 

action, including any strike action by the applicants' members, some of whom 

had not agreed with the terms of Resolution 1. 

86. It cannot possibly be in the public interest that the State can simultaneously 

benefit from a collective agreement and then pick and choose which provisions 

of that agreement they wish to implement. This means that State, as an employer 

obtains all of the benefits of a collective agreement and none of the obligations. 

In contrast the employees may have the agreement imposed on them without 

their consent and lose their right to strike, but have no remedy when the State 

chooses not to implement its provisions. To permit this will effectively destroy 20 

collective bargaining, at least In the public sector. 
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87. The LAC failed to consider the impact of finding that non-compliance with 

Regulation 79 equated to Resolution 1, or any part thereof being void . I submit 

that the right to collective bargaining demands that voidness should not follow as 

a result of non-compliance with Regulation 79. 

Pacta Sunt Servanda 

88. I am advised and I submit that the maxim pacta sunt servanda is an established 

principle of our common law which simply means that agreements must be 

honoured by the parties. Where parties, such as in this case, freely and 

voluntarily enter Into agreements the maxim gives effect to their Constitutional 

right of freedom to contract16• 

89. In Mozart Ice Cream Franchise17 , the Court held" .... Without this principle (pacta 

sunt servanda), the law of contract would be subject to gross uncertainty, judicial 

whim, and an absence of integrity between the contracting parties." The LAC did 

not include this in its analysis, the principle was simply ignored. It is submitted 

that this is an important consideration which the LAC ought to have considered. 

90. The controversy regarding judicial control over enforcement of contracts first 

reached the Constitutional Court in Barkhuizen18 . In that matter, the Court held 

that public policy must be determined with reference to the Constitution, so that 

16 
Barkhulzen above. ~ 

17 Mozart Ice Cream Classic Franchises (Pty) Ltd v Davidoff and Another 2009 (3) SA 78 (C) "' ft. <:":' .. 
15 Above \ "\J \ ,J 

~ ./ 

10 

20 
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a contractual term which violates the Constitution is contrary to public policy and 

therefore unenforceable. The proper approach to Constitutional challenges to 

contractual terms is to determine whether the term challenged is contrary to 

public policy as evinced by the Constitutional values, those found in the Bill of 

Rights. 

91. A proper consideration of the principle by the LAC would have led them to 

conclude that nullity should not follow a finding of non-compliance with 

Regulation 79. 

Misrepresentations by the State 

92 . I submit that the LAC should have taken into account that the State should not 10 

benefit from its own conduct of effectively (on their version) misrepresenting the 

facts to the trade union parties to enter into a collective agreement which the 

DPSA so authorised, making payments in terms of that collective agreement for 

two years, and then only when this litigation was instituted revealing the true 

situation to the trade union parties. 

93. It should be borne in mind that whether there has been compliance with 

Regulation 79 is something uniquely within the knowledge of the State. No 

explanation has been given why this non-compllance was only raised more than 

two years after Resolution 1 was signed and implemented. Even during the 

engagements between the trade unions and the State in early 2020, no mention 20 

was made that the agreement was unlawful on any basis at all. T4"on-/7 A'~ 
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explanation is even more puzzling when the LAC found that the Treasury was 

obliged to act as a watchdog on the State and it had manifestly failed to do so. 

94. Proper consideration of these issues would have led the LAC to a finding that 
[V17 - P1656) 

nullity of Clause 3.3 did not follow a finding of non-compliance with Regulation 

79. 

Just and equitable relief 

95. The LAC found that it does not appear to be just and equitable to order 

government to expend significant and scarce financial resources on employees 

whose jobs are already secured, and salaries have been paid In full, particularly 

in circumstances where the imperative exists for the recovery of the economy to 10 

the benefit of millions of vulnerable people19• 

96. This finding appears to have been strongly influenced by the incorrect finding 
[V17 - P1656) 

that the implantation of Clause 3.3 would exceed the compensation envelope by 

R37.8 billion which is dealt with in detail above. 

97. The trade union parties' members have been precluded from exercising their 

Constitutional right to strike for three years by virtue of Resolution 1 being a 

product of collective bargaining. 

19 LAC Judgement para 45 [V16 - P1594] 
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98. The State has been a beneficiary of peaceful labour relations because of 

Resolution 1. I submit that it is not just and equitable that the trade union parties' 

members should be without recourse in circumstances where they are not the 

creators of the position in which the State allegedly finds itself in, and where the 

State's alleged non-compliance with Regulation 79 has been deliberately hidden 

from the trade unions. 

[V17 - P1656] 
99. I submit that it Is just and equitable that Clause 3.3 of Resolution 1 be declared 

enforceable for all of the reasons which have been dealt with above in the section 

of this affidavit dealing with nullity. Insofar as may be necessary the applicants 

will argue that the Court should develop the doctrine of estoppal to be applied to 10 

the facts of this matter. 

[V17 - P1656] 
100. If this Court were to conclude that Clause 3.3 of Resolution 1 Is unlawful and 

therefore unenforceable, the Court Is to provide some guidelines as to what ought 

to happen in matters such as the present one, in which the State is essentially 

seeking to escape from the consequences of a collective agreement because of 

their own conduct. 

101. For all these reasons I seek the relief set out in the Notice of Motion to which this 

affidavit is annexed . 

DEPONENT 
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I hereby certify that the deponent knows and understand the contents of the affidavit 

both true and that it is to the bets of the deponent's knowl 

This affidavit was signed and sworn to before me at on 

?"')...\I e\ \ d-8 , and that the Regulations contained in Government Notice 
\ 

R1258 of 21 July 1972, as amended have been complied with . 

............. _ ....... - ··· ... ,.. ...... -·¥·- ··---·- ·· ·- . .,. ·<· - .. 

-' 20 
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THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL Eighth Respondent 

DEMOCRATIC NURSING ORGANISATION 

OF SOUTH AFRICA Ninth Respondent 

NATIONAL EDUCATION HEALTH 

AND ALLIED WORKERS UNION Tenth Respondent 

POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION Twelfth Respondent 

SOUTH AFRICAN POLICING UNION Thirteenth Respondent 10 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION Fourteenth Respondent 

CONFIRMATORY AFFIDAVIT 

I, the undersigned, 

GREGORY MASONDO 

do state under oath that: 

1. I am an adult male and the Executive Officer - Labour Relations of the second 

applicant in the above matter. I am duly authorised to depose to this affidavit on 

behalf of the second applicant. 
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2. The contents of this affidavit are within my personal knowledge and are, to the best 

of my belief, true and correct. 

3. I confirm that the second applicant supports the first applicant's application in the 

above matter. I have read the affidavit of Leon Andre Gilbert in the above matter 

and confirm the contents thereof insofar as it relates to the second applicant. 

GREGORY MASONDO 

I CERTIFY that th is affidavit was signed and sworn to before me at 

/VI l+Jr.'f Eco D -:r- Firs I on this the .J.. 7 day of c 1 - <:'7 21 

2021, by the deponent who acknowledged that he knew and understood the contents 1 O 

of this affidavit, had no objection to taking this oath , considered this oath to be bind ing 

this affidavit are true, so help me God". 

COMMISSIONER OF OATHS 

Name: J~--- j.7 /<.{ <'<J l j_t_/ 1 

Address: 0 :.:>-6 c; y tL<..~<-/ l.c~ cJ ,l,-s>~ 20 
'C'.:c r ~ '"' I Eft-.J / o/:;; ,,._ 

Capacity : ~ 
\.:::9LJrfe~ ~ l ...e_.. 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELO AT JOHANNESBURG) 

In the matter between 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR 

OF PUBLIC PROSECUTIONS 

THE MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC SERVICE 

ANO ADMINISTRATION 

CC CASE NO: 

UC CASE NO: J500/20 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

I ~ 

10 

20 
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THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL Etghth Respondent 

OEMOCRA TIC NURSING ORGANISATION 

OF SOUTH AFRICA Ninth Respondent 

NATIONAL EDUCATION HEAL TH 

ANO ALLIED WORKERS UNION Tenth Respondent 

POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent · 

NATIONAL UNION OF PUBLIC SERVICE 

ANO ALLIED WORKERS UNION Twelfth Respondent 

SOUTH AFRICAN POLICING UNION Thirteenth Respondent 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION Fourteenth Respondent 

CONFIRMATORY AFFIDAVIT 

I. the undersigned. 

NOEL DESFONTAINES 

do state under oath that 

1 I am an adull male and the General Secretary of tho third applicant m the above 

matter I am duty authorised to depose to this affidavit on behalf or the third 

applicant 

10 
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2 The contents of thts affida'iit are 'Mthin my personal knO'Niedge and are. to the best 

or my belief. true and correct 

3 I confirm that the ttmd applicant supports the first applicant's application in the 

above matter I have read the affidavit of Leon Andre Gilbert in tho above matter 

and confirm the contents thereof insofar as it relates to the third appl' t 

NOEL OESFONTAINES 

I ~CERTIFY that this affidavit was signed and sworn to before me at 

rlGW'11J!ZlrJ8)4 on this the .;8 day of :/lfV(l!Pe,Y 

1846 

2021 . by the deponent who acknowledged that he knew and understood the contents 1 o 

of this affidavit. had no objection to taking this oath, considered this oath to be binding 

on his conscience and who uttered the following words ·1 swear that the contents of 

this affidavit are true. so help me God'" 

CO MISSIONER OF OATHS 20 

Name {f/-1t}qb /toVv' RAo 
Address 6 ~OC£ 
Capacity IJ1HVW T~ 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG) 

CC CASE NO: 

LAC CASE NO: JS00/20 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First Applicant 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA Second Applicant 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA Third Applicant 10 

SOUTH AFRICAN TEACHERS UNION Fourth Applicant 

NATIONAL TEACHERS UNION Fifth Applicant 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION First Respondent 

THE MINISTER OF BASIC EDUCATION Second Respondent 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES Third Respondent 

THE MINISTER OF POLICE Fourth Respondent 

THE NATIONAL DIRECTOR 20 

OF PUBLIC PROSECUTIONS Fifth Respondent 

THE MINISTER OF FINANCE Sixth Respondent 

THE DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION Seventh Respondent 
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THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL Eighth Respondent 

DEMOCRATIC NURSING ORGANISATION 

OF SOUTH AFRICA Ninth Respondent 

NATIONAL EDUCATION HEAL TH 

AND ALLIED WORKERS UNION Tenth Respondent 

POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION Twelfth Respondent 

SOUTH AFRICAN POLICING UNION Thirteenth Respondent 10 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION Fourteenth Respondent 

CONFIRMATORY AFFIDAVIT 

I, the undersigned, 

JOHANNES HENDRIK CORNELIUS KRUGER 

do state under oath that: 

1. I am an adult male and the Operations Director of the fourth applicant in the above 

matter. I am duly authorised to depose to this affidavit on behalf of the fourth 

applicant. 
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2. The contents of this affidavit are within my personal knowledge and are, to the best 

of my belief, true and correct. 

3. I confirm that the fourth applicant supports the first applicant's application in the 

above matter. I have read the affidavit of Leon Andre Gilbert in the above matter 

and confirm the contents thereof insofar as it relates to the fourth applicant. 

JOHANNES H 

CERTIFY that this affidavit was signed and sworn to before me at 

ffl-EIO~V-) on this the z.qth dayof JANU)g~~ 

2021, by the deponent who acknowledged that he knew and understood the contents 1 O 

of this affidavit, had no objection to taking this oath, considered this oath to be binding 

on his conscience and who uttered the following words: "I swear that the contents of 

this affidavit are true, so help me God". 

1~y~Lc1w· 
COMMISSIONER\s{ OATHS 

Name: 

Address : 

Capacity: 

BIANCAZ KNIGHT 
COMMISSIONER OF OATHS 20 

BROOKS PLAZA EAST, 305 BROOKS ST 
MENLO PARK. PRETORIA 

PRACTISING ATTORNEY. RS.A. 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS ("NUPSAW") 

and 

MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

CASE NO: -----
LAC CASE NO: JS00/20 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eight Respondent 

Ninth Respondent 

10 

20 
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NATIONAL EDUCATION HEALTH AND 

ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS 

UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

PUBLIC SERVANTS ASSOCIATION · 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 

NOTICE OF MOTION: 
(APPLICATION FOR LEAVE TO APPEAL) 

PLEASE TAKE NOTICE that the Applicant hereby applies to the Constitutional 

Court for an Order in the following terms: 

Page 2 

10 
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1. Granting the Applicant leave to appeal to the Constitutional Court 

against the judgment and orders of the Labour Appeal Court (the 

"LAC") handed down under case number JS00/20 on 15 December 

2020. 

2. Granting further and/or alternative relief as this Honourable Court 

deems fit under the circumstances. 

TAKE NOTICE FURTHER that the attached Founding Affidavit of SUCCESS 

MATAITSANE will be used in support of this Application. 

TAKE NOTICE FURTHER that the Respondents herein may within 10 (ten) days 

of receipt of hereof respond by Affidavit indicating whether they consent to leave 1 O 

being granted and, if the Application is opposed, their grounds for opposition. 

AND FURTHER TAKE NOTICE that the Applicant has appointed the address of 

its attorneys of record, as set out below, as the address at which It will accept 

service of all notices and process in this Application. 

11 
SIGNED AT MIDRAND ON THIS K day of F 

NDU~ SO OYI INC.ORPORATED 
APP CANT ,.Af-ro NEYS 
Nou, Al%0-~YI LAW, OFFICES 
596 ~t1BILEE AVENUE 
HALFWAY HOUSE, MIDRAND 
CELL: 076 970 2554 
FAX: (086) 246 2216 
EMAIL: ndumiso@voyi.co.za 
REF: NP VOYl/ZK/A JAKWI 

Page 3 
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NOTICE OF MOTION in the Application of NUPSAW for 

Leave to Appeal directly to the Constitutional Court 
in the matter under LC Case No. J500/2020 

dated 8 February 2021 

CARE OF: NDHLOVU A .J INC. 
6TH FLOOR MINERALS COUNCIL BUILDING 
5 HOLLARD STREET 

TO: 
THE REGISTRAR OF THE 
CONSTITUTIONAL COURT 

AND TO: 

MARSHALL TOWN 
JOHANNESBURG 
TEL: 011 838 4394/5 
CELL: 083 273 7874 

THE STATE ATTORNEY - PRETORIA 

FILED BY EMAIL 

FIRST - FIFTH AND SEVENTH RESPONDENTS' ATTORNEYS 
SALLI BUILDING, 316 THABO SEHUME STREET 
PRETORIA 
TEL: 012 309 1540 
FAX: 086 507 2371 
EMAIL: CCORY@JUSTICE.GOV.ZA 

CRONJE.CIN@GMAIL.COM 
REF: MRS CINDY CRONJE 
REF NO: 1977/2020/239/KO 

ANO TO: 
THE STATE ATIORNEY- PRETORIA 
SIXTH RESPONDENTS ATTORNEYS 
SALU BUILDING, 316 THABO SEHUME STREET 
PRETORIA 
TEL: 012 309 1545 
FAX: 012 309 1649 50 
EMAIL: ZZENANl@JUSTICE.GOV.ZA 

ZINGISA.ZENANl@TREASURY.GOV.ZA 
REF: MS Z ZENANI 
REF NO: 1950/20/Z32 

AND TO: 

SERVED BY EMAIL 

SERVED BY EMAIL 

THE PUBLIC SERVICE CO·ORDINATING BARGAINING COUNCIL 
EIGHTH RESPONDENT 
BUILDING B & 0 
260 BASDEN AVENUE, LYTTLETON 

1853 

10 

20 

30 

PRETORIA, 0176 40 
TEL: 012 644 8100 
FAX: 012 664 5834 
EMAIL: INFO@PSCBC.ORG.ZA I FRIKKIE@PSCBC.ORG.ZA 

SERVED BY EMAIL 

Page 4 
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AND TO: 

NOTICE OF MOTION in the Application of NUPSAW for 

Leave to Appeal directly to the Constitutional Court 
in the matter under LC Case No. J500/2020 

dated 8 February 2021 

CHEADLE THOMPSON & HAYSOM INC. 
NINETH, ELEVENTH & THIRTEENTH RESPONDENTS' ATIORNEYS 
5TH FLOOR, LIBRIDGE 
25AMESHOFFSTREET 
BRAAMFONTEIN 
TEL: 011 403 2765 
FAX: 011 403 1764 
EMAIL: PHILLIP@CTH.CO.ZA I NTOMBl@CTH.CO.ZA 

1854 

SERVED BY EMAIL 10 

AND TO: 
BOWMAN GILFILLAN INC. 
FOURTEENTH TO EIGHTEENTH RESPONDENTS' ATIORNEYS 
11 ALICE LANE 
SAND TON 
TEL: 011 669 9602/25 
FAX: 011 669 9001 
REF: HEL WILSENACH/ NADINE MATHER/6113295 
EMAIL: AMY.THOMPSON@BOWMANSLAW.COM 

NADINE.MATHER@BOWMANSLAW.COM 20 
HELENWILSENACH@BOWMANSLAW.COM 

AND TO: 
MDHLULI PEARCE MDZIKWA INC. 
TENTH RESPONDENT'S ATIORNEYS 
BLOCK A, FIRST FLOOR 
DUNKELD WEST 
5TH NORTH ROAD 
TEL: 011 781 3971 
FAX: 011 781 3976 
EMAIL: MLUNGISl@MPMGROUP.CO.ZA 

AND TO: 
NB MAKHANYAATTORNEYS 
TWELFTH RESPONDENT'S A TIORNEYS 
227 LYNNWOOD ROAD 
BROOKLYN 
PRETORIA 
TEL: 087 821 7561 
FAX: 086 658 5837 
EMAIL: BRIDHET@MAKHANYALAW.CO.ZA 

ADMIN@MAKHANYALAW.CO.ZA 
REF: B MAKHANYA/SAPU001/024 

SERVED BY EMAIL 

30 

SERVED BY EMAIL 

40 

SERVED BY EMAIL 
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of the Application for Leave to Appeal directly to the 
Constitutional Court in the matter under LC Case No. 

JS00/2020 deposed to by Success Mataitsane 
dated 8 February 2021 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORl<ERS ("NUPSAW') 

and 

MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

CASE NO:----

LAC CASE NO: J500/20 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Finh Respondent 

Sixth Respondent 

Seventh Respondent 

Eight Respondent 

Ninth Respondent 
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NATIONAL EDUCATION HEALTH AND 

ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

2 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

Fineenth Respondent 

Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 

APPLICANT'S FOUNDING AFFIDAVIT 

I. the undersigned, 

SUCCESS MATAITSANE 

hereby make an oath and state that 

- , _,,.--;, 
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dated 8 February 2021 

1. 

3 

1 .1. I am a major male of full legal capacity and the current General Secretary 

of the National Union of Public Service and Allied Workers (hereinafter 

"NUPSAW). I am duly authorised to depose to this affidavit in support of 

the notice of motion on behalf of NUPSAW. 

1.2. The facts contained in this affidavit are within my own personal knowledge, 

unless otherwise stated or where it Is apparent from the context. These 

facts are to the best of my knowledge and belief both true and correct. 

1.3. \Nhere I advance legal submissions or deal with matters of Court 

1857 

procedure, I do so on the advice of NUPSAWs legal representatives, 10 

which advice I accept and verity believe to be corred. 

2. 

THE PARTIES 

2.1. The Applicant is the National Union of Public Service and Allied Workers, 

a trade union duly registered in terms of section 96 of the Labour Relations 

Act 66 of 1995 (the •LRA"), \"lith its head offices and principal place of 

business at Success Mataitsane House, 814 Stanza Bopape Street, 

Eastwood, Pretoria, Gauteng Province. 
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2.2. In launching this application, NUPSAW is acting on behalf of and in the 

interests of its members as envisaged by section 200{ 1 }{b) and {c) of the 

LRA. The legal representatives for NUPSAW are Advocate Boyce Mkhize 

and Ndumiso Voyi Inc. Attorneys of Ndumiso Voyi Law Offices, Number 

596 Jubilee Avenue, Half\.vay Gardens, Midrand, Gauteng Province. 

2.3. The First Respondent is the MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION (MPSA), the Political Head for the Department of 

Public Service and Administration, with official address situated at Batho 

Pele House, 546 Edmond Street, Arcadia, Pretoria, Gauteng Province .. 

2.4. The Second Respondent is the MINISTER OF BASIC EDUCATION, the 10 

Political Head for the Department of Basic Education, with official address 

situated at 222 Struben Street, Pretoria Central, Pretoria, Gauteng 

Province .. 

2.5. The Third Respondent is the MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES, the Political Head for the Department of 

Justice and Correctional Services, with official address situated at 124 WF 

Nkomo Street & Sophie De Bruyn Street, Poyntons Building (West Block), 

Pretoria, Gauteng Province. 

2.6. The Fourth Respondent is the MINISTER OF POLICE, with official address 

situated at 231 Pretorius Street, 756-7lh Floor, Watchius Building, Pretoria 20 

Central, Pretoria, Gauteng Province. 
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2.7. The Fifth Respondent is THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS, the Head of the National Prosecuting Authority (NPA), 

with official address situated at VGM Building, 123 Westlake Avenue, 

Weavind Park, Silverton, Pretoria, Gauteng Province. 

2.8. The Sixth Respondent is the MINISTER OF FINANCE, the Political Head 

of the National Treasury, \vith official address situated at 40 Church Street, 

Old Reserve Bank Building, 2nd Floor, Pretoria Central, Pretoria, Gauteng 

Province. 

2.9. The Seventh Respondent Is the DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION, with official address situated at Bathe Pele 10 

House, 546 Edmond Street, Arcadia, Pretoria, Gauteng Province. 

2.1 o. At all relevant times, the First to Seventh Respondents are being 

represented by the STATE ATTORNEY- PRETORIA, with official address 

situated at SALU Building, 316 Thabo Sehume Street, Pretoria Central, 

Pretoria, Gauteng Province. A copy of the present Application is to be 

served at their offices. 

2.11. The Eighth Respondent is the PUBLIC SERVICE CO·ORDINA TING 

BARGAINING COUNCIL, a bargaining council established in tenns of 

sedion 36 of the LRA, with official address situated al Building B & D, 260 

Basden Avenue, Lyttleton, Pretoria, Gauteng Province. 20 
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2.12. The Nineth Respondent is the DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA. a trade union duly registered in terms of section 96 

of the LRA, with its head offices and principal place of business at 605 

Stanza Bopape Stree~ Pretoria Central, Pretoria, Gauteng Province. 

2.13. The Tenth Respondent is the NATIONAL EDUCATION HEALTH ANO 

ALLIED WORKERS UNION, a trade union duly registered in terms of 

section 96 of the LRA, with official address situated at NEHAWU House, 

33 Hoofd St, Braampark, Johannesburg, Gauteng Province. 

2.14. The Eleventh Respondent is the POLICE AND PRISONS CIVIL RIGHTS 

1860 

UNION, a trade union duly registered in terms of section 96 of the LRA, 1 o 

with Its head offices and principal place of business at 1 Marie Road, 

Auckland Park. Johannesburg, Gauteng Province. 

2.15. The Twelflh Respondent Is the SOUTH AFRICAN POLICE UNION, a trade 

union duly registered In tenns of section 96 of the LRA, with official address 

situated at 85 Rauch Avenue, Georgeville, Pretoria, Gauteng Province. 

2.16. The Thirteenth Respondent is the SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION, a trade union duly registered In terms of section 96 

of the LRA, with official address situated at SAD TU Village, Portion 7 4, 

Comer Dann Road & Loam Street, Glen Marais Ext 144, Kempton Park, 

Gauteng Province. 20 
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2.17. The Fourteenth Respondent is the PUBLIC SERVANTS ASSOCIATION, 

a trade union duly registered in terms of section 96 of the LRA, with official 

address situated 563 Belvedere Street, Arcadia, Pretoria, Gauteng 

Province. 

2.18. The Fifteenth Respondent is the NATIONAL PROFESSIONAL 

TEACHERS ORGANISATION OF SOUTH AFRICA, a trade union duly 

registered In terms of section 96 of the LRA, with official address situated 

46 Restanwold Dr, Randburg, Johannesburg, Gauteng Province. 

2.19. The Sixteenth Respondent is the HEALTH AND OTHERS SERVICES 

PERSONNEL TRADE UNION OF SOUTH AFRICA, a trade union duly 10 

registered in terms of section 96 of the LRA, with official address situated 

at Building C, 242 Jean Ave, Die Hoewes, Centurion, Pretoria, Gauteng 

Province. 

2.20. The Seventeenth Respondent is the SOUTH AFRICAN TEACHERS 

UNION, a trade union duly registered in terms of section 96 of the LRA, 

with official address situated at 278 Serene St, GarSfontein, Pretoria, 

Gauteng Province. 

2 .21 . The Eighteenth Respondent is the NATIONAL TEACHERS UNION, a 

trade union duly registered in terms of section 96 of the LRA, with official 

address situated at 112 Main Street, 81h Floor, Johannesburg, Gauteng 20 

Province. 
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3.1. As per the notice of motion, this is an application for leave to appeal to the 

Constitutional Court against the judgment and orders of the Labour Appeal 

Court (the "LAC") dated 15 December 2020. A copy of the judgment is 
[V16 - P1576 to 1597) 

attached hereto as Annexure A. 

[V17 - P1656) 

3.2. In terms or its judgment, the I.AC Inter alia declared clause 3.3 of 

Resolution 1 of 2018 of the Public Service Coordinating Bargaining Council 

(the ·pscBC") to be unlawful, thus disentitling thousands of NUPSAW 

members and those of other trade unions within the PSCBC from receiving 

salary increases as per the collective agreement signed voluntarily 1 O 

between the State and the trade unions. 

3.3. I have read the founding affidavit or Leon Andre Gilbert ("Gilbert•) on 

behalf of Public Servants Association, National Professional Teachers 

Organization of South Africa, Health and Other Services Personnel Trade 

Union of South Africa and South African Teachers Union as well as the 

National Teachers Union. 

3.4. In order to avoid prolixity and burdening this Court with the same facts as 

canvassed in detail in the said founding affidavit, I simply confirm the 

background facts, chronology of events and legal arguments as set out In 

the founding affidavit of Gilbert and urge this Court to read same as equally 20 

~- -C:_, 
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the submissions of NUPSAW and as if specifically traversed in this 

affidavit 

3.5. I raise, to the extent necessary, a few legal submissions for the Court's 

consideration in support of the application for leave to appeal and for the 

setting aside of the LAC decision in this regard . 

4. 

GROUNDS FOR SEEKING LEAVE TO APPEAL 

4.1. I am advised and submit that section 167(3)(b) of the Constitution of the 

Republic of South Africa, 1996 (the ·constitution·) makes provision for 

this Court to decide constitutional matters and any other matter, if this Court 

grants leave to appeal on the grounds that the matter raises an arguable 1 o 

point of law of general public importance which ought to be considered by 

the Court. 

[V17 - P1656] 

4.2. The failure and/or refusal of the State to implement dause 3.3 of Resolution 

1 of 2018 as provided for in the said collective agreement not only raises a 

constitutional issue or the enforceability of collective agreements but also 

raises an issue of general public importance which can only be resolved 

by this honourable Court. That is more so in view of the State's self-serving 
[V17 - P1656] 

argument in seeking to render clause 3.3 unlawful and, therefore, not 

capable of Implementation. 20 
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4.3. The nub of the State's argument, which was subsequently upheld by the 

LAC, was that: 

[V17 - P1656] 

4.3.1 . clause 3.3 is unlawful to the extent that it does not comply 

4.3.2. 

with Regulation 78 and 79 of the Public Service Regulations, 

2016;and 

[V17 - P1656] 

it Is impossible to implement dause 3.3 due to current 

financial constraints raced by the State, compounded by the 

Covid-19 pandemic and scarcity of resources. 

4.4. I concur with the arguments advanced by Gilbert in his founding affidavit to 

the effect that the LAC erred in making a finding to the eff ed that clause 1 o 
[V17 - P1656] 

3.3 was unlawful and that it was, in any event, impossible for the State to 

implement it. 

[V18 - P1824 to 1825] 

4.5. Firstly, as demonstrated in paragraph 61 of Gilbert's founding affidavit, it is 
[V17 - P1656] 

factually Incorrect to assert that dause 3.3 exceeds the compensation 
[V18 - P1824 to 1825] 

envelope by R37.8 billion. The true figure as stated in paragraph 61 of 

Gilbert's affidavit is R13.2 billion. 

4.6. To the extent, therefore, that the LAC relied on the figure of R37.8 billion 
[V17 - P1656] 

to reach its condusion that clause 3.3 was unaffordable to the State, such 

a decision was manifestly erroneous and a material misdirection, which 

falls to be set aside on this basis alone. 20 
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4 .7. Secondly, careful scrutiny would reveal that over the three-year period of 

the existence of the collective agreement (Resolution 1/2018), the State 

has consistently been exceeding the compensation envelope and such 

conduct must be viewed as condonation of the fact that the State 

consciously exceeds the compensation envelope as part of its bargain for 

labour peace and stability. 

4.8. I am further advised and submit that the State took a conscious decision 

which was approved by Cabinet, which includes National Treasury, to enter 

into this collective agreement, difficult as it may have seemed at the time. 

The Stato implemented the first two years with this understanding and on 1 o 

the final year of the agreement, it now seeks to challenge a portion of the 

agreement. 

4.9. I am advised and respectfully submit that principles of estoppel apply here 

to the extent that the State must be estopped from seeking to escape its 

own contracted obligations as per the collective agreement. 

4.10. It is respectfully submitted that the State must be held to the principle of 

sanctity of contracts and the old age principle of •caveat subscriptot'. 

4.11 . If the State is allowed to escape its obligations flowing from a voluntarily 

signed collective agreement, this would not only undennine collective 

bargaining and the laws that underpin it, but also spell an end to 20 

enforceability of collective agreements. 
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4.12. That would render the very tenets of the rule of law and constitutional 

democracy irrelevant and of no force and effect. 

4.13. I also concur with the submissions made regarding the fact that if this Court 

were to find similarly that there was not strict compliance with Regulation 
[V17 • P1656) 

78 and 79 thus rendering clause 3.3 unlawful, there was at least substantial 

compliance as evidenced by Committee of Ministers as well as Cabinet 
[V17 • P1656) 

decisions authorizing, inter alia, ciause 3.3. 

4.14. In the alternative and if the State failed to implement its own obligations in 

order to ensure compliance with the terms of the collective agreement, I 

respectfully submit that this must not be at the expense of the other 1 o 

bargaining parties. 

4.15. I further submit that the inadvertent implication of the LAC judgement in 

this regard is that a party to a collective agreement or contract may 

deliberately not implement processes necessary to give effect to its 

commitment and then seek refuge to the principle of legality to argue its 

contractual obligations away and to crown it all, argue self·created 

impossibility of performance. 

4.16. Finally, I am advised that the impossibility of performance argument raised 

by the State should not be upheld simply because the elements of 

impossibility of perfonnance have not been established as enunciated by 20 

the Courts over time. 

- t 
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4.17. Furthermore, I submit it is competent for this honourable Court to order a 

just and equitable remedy to address the difficulties faced by the State in 

this regard. 

5. 

CONCLUSION 

5.1. In the premises and all things a:msidered, it is respectfully submitted that 

a case has been made out for the relief sought in the present application. 

5.2. Accordingly, NUPSAW prays that the LAC judgement to be set aside and 

substituted with an order granting appropriate relief to the various 

Applicants in this matter. 

DEPONENT 

I HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE 

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT VVHICH 

WAS SWORN TO BEFORE ME AT eJ.!Zl~cY\~.,. ON THIS THE 

o?J DAY OF C.:~ 2021, IN ACCORDANCE WITH THE 

REGULATIONS OF GOVERNMENT NOTICE R.1258 DATED THE 21ST JULY 

1982 (AS AMENDED) SOUTHAFR1C~~:,::-~--

r:=:~15§fe~ . ; j / 
; ~ · i :: 2021 ·02· 0 R 

COMMISSIONER OF OATHS 
,. : ~ 

" . ~ 1 OA·nl\Nl<l!ll.A 
1-S-U-ID-·A-f!""!h-IK~A.~~~·Eiffi'LG~-.. -_;:-... ~ :-J~'""" 
"---~- - - ~----
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS (11 NUPSAW") 

and 

MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

CASE NO: ___ _ 

LAC CASE NO: JS00/20 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eight Respondent 
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DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

NATIONAL EDUCATION HEAL TH AND 

ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS 

UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 

NOTICE OF MOTION 
(APPLICATION FOR CONDONATION) 

Page 2 of 6 

10 



Consolidated CCT Record 

(CCT Case No. 44/2021) 

NOTICE OF MOTION in the Application for Condonation 

for the Late Filing of the Application of NUPSAW for 
Leave to Appeal in the matter under LC Case 

No. J500/2020, dated 8 February 2021 

1871 

BE PLEASED TO TAKE NOTICE that the Applicant hereby applies to the 

Constitutional Court for an Order in the following terms: 

1. Condoning the six (6) days late delivery of the Applicant's application for 

leave to appeal, and 

2. Granting the Applicant further and/or alternative relief. 

TAKE NOTICE FURTHER that the attached Founding Affidavit of Ndumiso Pedro 

Voyi will be used In support of this Application. 

TAKE NOTICE FURTHER that the Applicant has appointed Ndumiso Voyi 

Incorporated Attorneys as its attorneys of record at whose address, as set out 

below. it will accept service of all further documents in this matter. 

AND FURTHER TAKE NOTICE that. if you intend to oppose this Application, you 

are required to notify the Applicant in writing within 5 (five) days of its service and 

if no such notification is given, the Registrar will be requested to place the matter 

before the Chief Justice to be dealt with in terms of Rule 11 ( 4) of the Rules of this 

Honourable Court. 

1Z 
THUS DONE AND SIGNED AT MIDRAND ON K DAY OF FEBRUARY 
2020. 

Page 3 of 6 
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TO: 
THE REGISTRAR OF THE 
CONSTITUTIONAL COURT 

AND TO: 

NOTICE OF MOTION in the Application for Condonation 

for the Late Filing of the Application of NUPSAW for 
Leave to Appeal in the matter under LC Case 

No. JS00/2020, dated 8 February 2021 

NDUMIS ~YI N ORPORATED 
APPLIC rs A . RNEYS 
N · SO VOYI AW OFFICES 
596 JUBILEE AVENUE 
HALFWAY HOUSE, MIDRAND 
CELL: 076 97012554 
FAX: (086) 246 2216 
EMAIL: ndum(so@voyi.co.za 
REF: NP V(jJYl/ZKJA JAKWI 
CARE OF: NDHLOVU AJ INC. 
5rH FLOOR, MINERALS COUNCIL BUILDING 
5 HOLLARD STREET 
MARSHALL TOWN, JOHANNESBURG 
CELL: 083 273 7874 

FILED BY EMAIL 

THE STATE ATTORNEY- PRETORIA 
FIRST - FIFTH AND SEVENTH RESPONDENTS' ATTORNEYS 
SALU BUILDING, 316 THABO SEHUME STREET 
PRETORIA 
TEL: 012 309 1540 
FAX: 086 507 2371 
EMAIL: CCORY@JUSTICE.GOV.ZA 

CRONJE.CIN@GMAIL.COM 
REF: MRS CINDY CRONJE 
REF NO: 1977/2020/Z39/KD 

AND TO: 
THE STATE ATTORNEY- PRETORIA 
SIXTH RESPONDENT'S ATTORNEYS 
SALU BUILDING 
316 THABO SEHUME STREET 
PRETORIA 
TEL: 012 309 1545 
FAX: 012 309 1649 50 
EMAIL: ZZENANl@JUSTICE.GOV.ZA 

ZINGISA.ZENANl@TREASURY.GOV.ZA 
REF: MS Z ZENANI 
REF NO: 1950/20/Z32 

SERVED BY EMAIL 

SERVED BY EMAIL 

Page 4 of 6 
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THE PUBLIC SERVICE CO-ORDINATING BARGAINING COUNCIL 
EIGHTH RESPONDENT 
BUILDING B & D 
260 BASDEN AVENUE, LYTTLETON 
PRETORIA, 0176 
TEL: 012 644 8100 
FAX: 012 664 5834 
EMAIL: INFO@PSCBC.ORG.ZA I FRIKKIE@PSCBC.ORG.ZA 
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SERVED BY EMAIL 10 

AND TO: 
CHEADLE THOMPSON & HAYSOM INC. 
NINETH, ELEVENTH & THIRTEENTH RESPONDENTS' ATTORNEYS 
5TH FLOOR. LIBRIDGE 
25 AMESHOFF STREET 
BRAAMFONTEIN 
TEL: 011 403 2765 
FAX: 011 403 1764 
EMAIL: PHILLIP@CTH.CO.ZA I NTOMl@CTH.CO.ZA 

SERVED BY EMAIL 20 

AND TO: 
BOWMAN GILFILLAN INC. 
FOURTEENTH TO EIGHTEENTH RESPONDENTS' ATTORNEYS 
11 ALICE LANE 
SANDTON 
TEL: 011 669 9602/25 
FAX: 011 669 9001 
REF: HEL WILSENACH/ NADINE MATHER/6113295 
EMAIL: AMY.THOMPSON@BOWMANSLAW.COM 

NADINE.MATHER@BOWMANSLAW.COM 30 
HELENWILSENACH@BOWMANSLAW.COM 

AND TO: 
MDHLULI PEARCE MDZIKWA INC. 
TENTH RESPONDENT'S ATTORNEYS 
BLOCK A, FIRST FLOOR 
DUNKELD WEST 
6™ NORTH ROAD 
TEL: 011 781 3971 
FAX: 011 781 3976 
EMAIL: MLUNGISl@MPMGROUP.CO.ZA 

SERVED BY EMAIL 

40 

SERVED BY EMAIL 
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Leave to Appeal in the matter under LC Case 
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AND TO: 
N 8 MAKHANYA ATTORNEYS 
TWELFTH RESPONDENT'S ATTORNEYS 
227 LYNNWOOD ROAD 
BROOKLYN 
PRETORIA 
TEL: 087 821 7561 
FAX: 086 658 5837 
EMAIL: BRIDHET@MAKHANYALAW.CO.ZA 

ADMIN@MAKHANYALAW.CO.ZA 
REF: 8 MAKHANYA/SAPU001/024 
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(CCT Case No. 44/2021) 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS ("NUPSAW") 

and 

MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

CASENO:~~~~

LAC CASE NO: J500/20 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eight Respondent 

'if ~age1 of11 
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FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Fil ing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

NATIONAL EDUCATION HEAL TH AND 

ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

TEACHERS UNION Thirteenth Respondent 

PUBLIC SERVANTS ASSOCIATION Fourteenth Respondent 

1876 

NATIONAL PROFESSIONAL TEACHERS 10 

ORGANISATION OF SOUTH AFRICA Fifteenth Respondent 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA Sixteenth Respondent 

SOUTH AFRICAN TEACHERS UNION Seventeenth Respondent 

NATIONAL TEACHERS UNION Eighteenth Respondent 

AFFIDAVIT IN SUPPORT OF APPLICATION FOR CONDONATION 

I, the undersigned, 

NDUMISO PEDRO VOYI 

do hereby make oath and state as follows: 
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(CCT Case No. 44/202 1) 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Fil ing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

1. Introduction 

1.1 I am a major male of full legal capacity and the attorney of record for 

the Applicant in this matter. 

1 .2 I am duly authorised to depose to the present application and launch 

this application on behalf of the Applicant. 

1.3 Unless otherwise indicated or the contrary appears from the context, 

all facts stated in this affidavit are within my own personal knowledge 

and are both true and correct. 

2 . The Parties 

2.1 The Applicant is the National Union of Public Service and Allied 

Workers ("NUPSAW), a trade union duly registered in terms of 

section 96 of the Labour Relations Act 66 of 1995 (the ·LRA·). with 

its head offices and principal place of business at Success 

Mataitsane House, 814 Stanza Bopape Street, Eastwood, Pretoria, 

Gauteng. 

2.2 The First Respondent is the MINISTER OF PUBLIC SERVICE AND 

ADMINISTRATION, the Political Head for the Department of Public 

Service and Administration, with official address situated at Balho 

Pele House, 546 Edmond Street, Arcadia, Pretoria, Gauteng. 

1877 

10 
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(CCT Case No. 44/2021 ) 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. JS00/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

2.3 The Second Respondent is the MINISTER OF BASIC EDUCATION, 

the Political Head for the Department of Basic Education, with official 

address situated at 222 Struben Street. Pretoria Central, Pretoria. 

Gauteng. 

2.4 The Third Respondent is the MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES, the Political Head for the Department 

of Justice and Correctional Services, with official address situated at 

124 WF Nkomo Street & Sophie De Bruyn Street, Poyntons Building 

(West Block). Pretoria, Gauteng. 

2.5 The Fourth Respondent is the MINISTER OF POLICE. with official 

address situated at 231 Pretorius Street, 756-7lh Floor, Watchius 

Building, Pretoria Central, Pretoria, Gauteng. 

2.6 The Fifth Respondent is THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS, the Head of the National Prosecuting Authority 

(NPA), with official address situated at VGM Building, 123 Westlake 

Avenue, Weavind Park. Silverton, Pretoria, Gauteng. 

2.7 The Sixth Respondent is the MINISTER OF FINANCE, the Political 

Head of the National Treasury. with official address situated at 40 

Church Street, Old Reserve Bank Building, 2nd Floor, Pretoria 

Central, Pretoria, Gauteng. 

~ ~Page4of11 
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FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Fi ling of the 
Applicat ion of NUPSAW for Leave to Appeal in 

the matter under LC Case No. JS00/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

2.8 The Seventh Respondent is the DEPARTMENT OF PUBLIC 

SERVICE AND ADMINISTRATION. with official address situated at 

Batho Pele House, 546 Edmond Street, Arcadia, Pretoria, Gauteng. 

2.9 The Eighth Respondent is the PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL, a bargaining council established in terms 

of section 36 of the LRA, with official address situated at Building 8 & 

D, 260 Basden Avenue, Lyttleton. Pretoria , Gauteng. 

2.10 The Nineth Respondent is the DEMOCRATIC NURSING 

ASSOCIATION OF SOUTH AFRICA, a trade union duly registered 

1879 

in terms of section 96 of the LRA, with its head offices and principal 10 

place of business at 605 Stanza Bopape Street, Pretoria Central, 

Pretoria, Gauteng. 

2.11 The Tenth Respondent is the NATIONAL EDUCATION HEALTH 

AND ALLIED WORKERS UNION, a trade union duly registered in 

terms of section 96 of the LRA. with official address situated at 

NEHAWU House. 33 Hoofd St, Braampark, Johannesburg, Gauteng . 

2.12 The Eleventh Respondent is the POLICE AND PRISONS CIVIL 

RIGHTS UNION, a trade union duly registered in terms of section 96 

of the LRA. with its head offices and principal place of business at 1 

Marie Road, Auckland Park, Johannesburg, Gauteng. 20 
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(CCT Case No. 44/2021) 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. JS00/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

2.13 The Twelfth Respondent Is the SOUTH AFRICAN POLICE UNION, 

a trade union duly registered in terms of section 96 of the LRA. with 

official address situated at 85 Rauch Avenue, Georgeville, Pretoria. 

2.14 The Thirteenth Respondent is the SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION, a trade union duly registered In terms of section 

96 of the LRA, with official address situated at SADTU Village, 

Portion 74, Comer Dann Road & Loam Street, Glen Marais Ext 144, 

Kempton Park, Gauteng . 

2.15 The Fourteenth Respondent is the PUBLIC SERVANTS 

1880 

ASSOCIATION, a trade union duly registered in tem1s of section 96 10 

of the LRA, with official address situated 563 Belvedere Street, 

Arcadia. Pretoria, Gauteng. 

2.16 The Fifteenth Respondent is the NATIONAL PROFESSIONAL 

TEACHERS ORGANISATION OF SOUTH AFRICA, a trade union 

duly registered in terms of section 96 of the LRA, with official address 

situated 46 Restanwold Dr. Randburg, Johannesburg, Gauteng. 

2.17 The Sixteenth Respondent is the HEAL TH AND OTHERS 

SERVICES PERSONNEL TRADE UNION OF SOUTH AFRICA, a 

trade union duly registered in terms of section 96 of the LRA, with 

official address situated at Building C, 242 Jean Ave, Die Hoewes, 20 

Centurion, Pretoria, Gauteng. 
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FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

2.18 The Seventeenth Respondent is the SOUTH AFRICAN TEACHERS 

UNION, a trade union duly registered in terms of section 96 of the 

LRA. with official address situated at 278 Serene St. Garsfontein, 

Pretoria, Gauteng. 

2.19 The Eighteenth Respondent is the NATIONAL TEACHERS UNION. 

a trade union duly registered in terms of section 96 of the LRA, with 

official address situated at 112 Main Street, sin Floor, Johannesburg. 

Gauteng. 

3. The purpose of the Application 

3.1 This is an application for condonation of the late delivery of the 

Applicant's application for leave to appeal which was launched on 

08 February 2021 in terms of Rule 19(2) of the Rules of the 

Constitutional Court. 

3.2 The application for leave to appeal was launched against the 

judgment and orders of the Labour Appeal Court's (LAC). dated 

on 15 December 2020. 

3.3 The aforesaid application was delivered late, hence the present 

application. 

X7~ Page7of11 
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4. Degree of Lateness 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. JS00/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

4.1 According to Rule 19(2), the Applicant had 15 (fifteen) days from 

date of delivery of the LAC judgment to lodge the application for 

leave to appeal to the Constitutional Court. 

4.2 As the judgment of the LAC was handed down on 15 December 

2020, the 15 (fifteen) days' time frame expired on 29 January 

2020. 

4.3 The application for leave to appeal was only launched on 08 

February 2021 . The said application is, accordingly, late by a 

1882 

mere 6 (six} days. It is submitted that this delay is very minimal 1 O 

under the circumstances. 

5. Explanation for the Delay 

5.1 When the judgment was delivered, my office had already closed 

for the December holidays. I returned back to the office on 

Monday 11 January 2021 . 

5.2 Upon my return, I received instructions from NUPSAW to proceed 

with the application for leave to appeal against the judgment of the 

LAC. 

X ~ Page8of11 
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FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Appl ication of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

5.3 My office briefed Advocate Boyce Mkhize to settle the application 

as he was the counsel who argued the matter on behalf of 

NUPSAW. 

5.4 However, before Advocate Mkhize could settle the papers, he 

contracted the notorious covid-19 virus. He tested positive for the 

virus on 11 January 2021 and had to be in isolation for a period of 

over two (2) weeks. As proof, I enclose herein (marked Annexure 
[V19 - P1886) 

A) an email regarding a separate matter confirming the situation. 

5.5 The recovery path for Advocate Mkhize was not swift . He only 

1883 

managed to finalise the application for leave to appeal during the 1 o 

first week of February 2021. 

5.6 It is my respectfully submission that had it not been for the 

abovementioned circumstances, the application for leave to 

appeal would have been launched timeously. 

5. 7 The delay in the delivery of the application for leave to appeal is 

regrettable. 

5.8 I respectfully submit that the Applicant was not in willful default 

herein and the minimal delay would not prejudice the 

Respondents in any way. 20 
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(CCT Case No. 44/2021 ) 

6 . Prejudice 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Applicat ion of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

6.1 It is respectfully submitted that no substantial prejud ice will be 

occasioned by late delivery of the application for leave to appeal. 

6.2 If any prejudice is suffered by the Respondents. it is minimal 

compared to the prejudice that will be suffered by NUPSAW if 

condonation is not granted. 

7. Prospects of Success 

7.1 It is, respectfully, submitted that NUPSAW enjoys excellent 

prospects of success In the application for leave to appeal. 

1884 

Reference, on this score. is made to the averments contained in 1 O 

the application for leave to appeal itself. The application for leave 

to appeal is accompanied by the present application for 

condonation. 

7.2 In order not to inundate the present application, I pray that the 

contents of the application for leave to appeal be read as if they 

are specifically incorporated herein in so far as NUPSAW's 

prospects of success are concerned. 
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(CCT Case No. 44/2021 ) 

8. Conclusion 

FOUNDING AFFIDAVIT of NUPSAW in Support of the 

Application for Condonation for the Late Filing of the 
Application of NUPSAW for Leave to Appeal in 

the matter under LC Case No. J500/2020 
deposed to by Ndumiso Pedro Voyi 

dated 8 February 2021 

8.1 In the premises, it is respectfully submitted that the Applicant has 

made out a case for the relief sought in the present application. 

8.2 WHEREFORE I pray for an Order as set out in the notice of 

motion to which the present affidavit is affixed. 

I CERTIFY THAT THIS AFFIDAVIT WAS SIGNED AND SWORN TO 

BEFORE ME AT lM. CO @-1°1 VVD ON THIS THEtql..DAY OF 

1885 

FEBRUARY 2021, BY THE DEPONENT HAVING ACKNOWLEDGED THAT 10 

HE/SHE KNEW AND UNDERSTOOD THE CONTENTS OF THIS 

AFFIDAVIT, HAD NO OBJECTION TO TAKING THIS OATH, 

CONSIDERED THIS OATH TO BE BINDING ON HIS/HER CONSCIENCE 

AND WHO ATTACHED THE FOLLOWING WORDS:"/ SWEAR THAT THE 

CONTENTS OF THIS AFFIDAVIT ARE TRUE, SO 

Commissioner Of Oaths 
Practicing Attorney, RSA 20 

Mothobi Attorneys 
Thornhill Office Part, Building 27 

Suite F 5, 94 Bekker Road, Voma Valley 
Midrand 1685 
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(CCT Case No. 44/2021 ) 

Ndumiso Voyi 

From: 
Sent: 
To: 
Cc: 
Subject: 

Boyce Mkhize <boyce@mkhize.law> 
Monday, 11 January 2021 12:33 PM 
Zimkita Kamana 
Siphiwe Ngalo; Ndumiso Voyi; smataitsane@nupsaw.co.za 
Re: NATIONAL UNION OF PUBLIC SERVICE AND ALLIED WORKERS ("NUPSAW") obo 
MOGOLWA vs TSEBO HOLDINGS (PTY) LTD t/a FEDICS - REVIEW APPLICATION UNDER 
CASE NO: JR1524/14 

this is greatly supported and appreciated 

On Mon, Jan 11, 2021 at 12:23 PM Zimkita Kamana <zimkita@voyi.co.za> wrote: 

Dear Mr Ngalo 

The above matter is set down for hearing on Tuesday, 12 January 2021 . We attach hereto the Notice of Set 
Down in this regard . 

We have been informed by Advocate B. Mkhize that he contracted COVID-19. Accordingly, he will not be 
available to argue the matter. In order to ensure that the matter proceeds as it is long overdue. we advise 
that our Mr Voyi will argue the matter on behalf of NUPSAW. 

We will report on the outcome of the case as soon as we are able to do so. 

Please feel free to contact our Mr Voyi should you wish to discuss any aspects of the matter. 

Kind regards, 

~ila c5{(fllftfllta 
Mobile· 078 767 6892 Email Zimkita@Voyi.co .za 
NDUMISO VOYI INCORPORA T.EO -A TIORNEYS CRe9 No 2010i010730!21) 
Ad<tress 596 Jubllee Avenue, HarTway House. Mtdran<t. Gauleng Provtnee 

... 

P.O. Box 2S92, Halfway Hous~. 1685 Tel No's: {011) 31275 36 /118 Fa1: 086 246 2216 
~ Pleast consider the environment bclore 1Jrint1110 ll'lis cnlilrl & any rel.sled attachin~nt5 
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(CCT Case No. 21 /2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

ANSWERING AFFIDAVIT of the Minister of Public Service 

and Administrat ion and Another in the Applications for 
Leave to Appeal in the matter under LC Case No. 

JS00/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CCT CASE NOs: 
21/21; 28/21; 29/21; 44/21 

LAC case number: JS00/20 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 1st to 5th applicants 
AND FOUR OTHERS 

SOUTH AFRICAN DEMOCRATIC TEACHERS UNION 61h to atti applicants 
AND TWO OTHERS 

NATIONAL EDUCATION HEALTH AND ALLIED gth applicant 
WORKERS UNION 

NATIONAL UNION OF PUBLIC SERVICE AND ALLIED 1 oth applicant 
WORKERS UNION 

and 

MINISTER OF PUBLIC SERVICE AND ADMINISTRATION 1st respondent 

MINISTER OF BASIC EDUCATION 2nd respondent 

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES 3rd respondent 

MINISTER OF POLICE 4th respondent 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 5th respondent 

MINISTER OF FINANCE 6th respondent 

DEPARTMENT OF PUBLIC SERVICE AND 7't1 respondent 
ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING BARGAINING atti respondent 
COUNCIL 

DPSA ANSWERING AFFIDAVIT 

I, the undersigned, 

1887 
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(CCT Case No. 21/2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/202 1) 

ANSWERING AFFIDAVIT of the Minister of Publ ic Service 

and Administration and Another in the Applications for 
Leave to Appeal in the matter under LC Case No. 

J500/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

YOLISWA MAKHASI 

do hereby make oath and state: 

1. I am the Director-General of the seventh respondent in this appeal, carrying 

on my duties and functions from the seventh respondent's head office 

situated at Batho Pele House, 546 Edmond Street, Arcadia, Pretoria. 

2. I am duly authorised to oppose the unions' application for leave to appeal 

on behalf of the first and seventh respondents (collectively referred to as the 

DPSA) that represents the employer. I have read and all papers filed in this 

matter both in the Court a quo and in this Court. 

1888 

3. The facts deposed to in this affidavit are within my personal knowledge, 1 O 

save where otherwise stated or where the converse appears from the 

context, and I believe them to be both true and correct. 

4. l have seen a draft of the comprehensive answering affidavit of the Minister 

of Finance, the sixth respondent. The DPSA supports that affidavit and 

relies on It in the leave to appeal applications. There is consequently no 

need for the DPSA to file a comprehensive affidavit In answer to those 

applications. 

5. This affidavit raises only four additional matters. They are: 
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(CCT Case No. 21/2021 ) 

(CCT Case No. 28/2021) 

(CCT Case No. 29/202 1) 

(CCT Case No. 44/2021 ) 

ANSWERING AFFIDAVIT of the Minister of Publ ic Service 

and Administration and Another in the Applications for 
Leave to Appeal in the matter under LC Case No. 

J500/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

5.1 The applicants do not set out in the leave to appeal papers why the 

Constitutional Court has Jurisdiction to entertain the application; 

5.2 The LAC correctly exercised its discretion to condone any delay in 

bringing the counter-application. The counter-application was 

however not a collateral challenge (as alleged by SADTU). It was 

never alleged in the papers before the LAC that the counter-

application was a legality review collateral challenge; 

5.3 The unions' argument that Cabinet approved the collective 

agreement ultimately concluded, and therefore NT approved the 

1889 

agreement, Is contrary to the objective fact that Cabinet qualified its 1 o 

mandate in relation to the conclusion of the agreement. Cabinet 

simply did not approve the agreement, as claimed. 

5.4 The unions' conduct bars any prospects of success on their just and 

equitable argument. 

The appeal question 

6. Is the LAC wrong on the facts and the law in finding that the collective 

agreement concluded in May 2018 failed to comply with the statutory 

requirements for validity? 

7. That is the fundamental question on appeal. It arises out of the dismissal of 
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(CCT Case No. 21 /2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

ANSWERING AFFIDAVIT of the Minister of Public Service 

and Adm inistration and Another in the Applications for 
Leave to Appeal in the matter under LC Case No. 

J500/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

[V17 - P1656] 

an application by the unions for the enforcement of clause 3.3 of the 

collective agreement. The unions claimed that under contractual rules of 

interpretation applicable to collective agreements, their members were 
[V17 - P1656) 

entitled to the enforcement of clause 3.3. According to that provision, the 

State agreed to pay an increase to employees in 2020/21. 

8. Government (in the form of the State respondents) resisted enforcement on 

a number of grounds. The main ground is that the collective agreement is 

not valid in law because it was concluded in breach of the requirements in 

regulations 78 and 79 (read with ss213 and 215 of the Constitution) for 

collective agreements that have financial implications for the State. 

9. The LAC found that the collective agreement in question is invalid. It was 

found to be invalid because its conclusion did not comply with or breached 

the requirements of regulations 78 and 79, specifically the requirement that 

it must be approved by National Treasury (NT). 

Jurisdiction 

10. The Constitutional Court entertains applications for leave to appeal if it has 

constitutional jurisdiction and if the Interests of justice warrant the granting 

of leave to appeal.1 

11. Jurisdiction Is established if the LAC decided a constitutional matter, or if 

1890 

10 

Competition Commission of South Africa v Media 24 (Pty) Ltd 2019 (5) SA 598 (CC) at para [51 J; 20 
General Council of the Bar of South Africa v Jiba (CCT192/18) [2019] ZACC 23 at para [35]. 
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ANSWERING AFFIDAVIT of the Minister of Public Service 

and Adm inistration and Another in the Applications for 
Leave to Appeal in the matter under LC Case No . 

JS00/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

the application raises an arguable point of law of general public Importance 

that ought to be considered by the Constitutional Court.2 The interests of 

justice require mainly that it be determined by the Constitutional Court 

whether or not there are prospects of success on appeal.3 NT has 

comprehensively shown why there are no prospects of success on appeal. 

12. The affidavits in the leave to appeal application do not rely on the ground 

that the LAC decided a constitutional Issue when dismissing the unions' 

application. That is unsurprising. In the application before the LAC, none of 

the unions relied on any provision of the Constitution or the Implication of a 

1891 

constitutional right. The LAC dismissed the application for enforcement of 1 o 
[V17 - P1656] 

clause 3.3 because it found that the collective agreement is invalid for lack 

of compliance with the requirements for validity prescribed by regulations 

78 and 79. Similarly, in the leave to appeal application, the unions do not 

rely on any provision of the Constitution or the implication of any 

constitutional right, when submitting that the LAC was wrong. 

13. All the affidavits seek to establish jurisdiction on the basis that the Judgment 

raises arguable points of law of general public importance that ought to be 

considered by this Court. 

14. The primary arguable point of law4 relied on by PSA is whether principles of 

2 CC Rule 19(1) read withs 167(3)(b) of the Constitution of the Republic of South Africa, 1996. 
Telkom SA SOC Ltd v Cape Town City And Another 2021 (1) SA 1 (CC) at paras [20]- [21]. 
PSA affidavit, para (35] . [V18 . P1818] 
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(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

ANSWERING AFFIDAVIT of the Minister of Public Service 

and Administration and Another in the Applications for 
Leave to Appeal in the matter under LC Case No. 

J500/2020 deposed to by Yoliswa Makhasi 
dated 16 February 2021 

the private law of contract (pacta sunt servanda) may be relied upon to 
[V17 - P1656) 

enforce clause 3.3 in the circumstances of this case. Secondary points are 

these. A consequence of non-compliance with regulation 79, it is contended, 

is not invalidity. (This argument was never raised in the affidavits before the 
[V17 - P1656) 

LAC by PSA.) And, if clause 3.3 is invalid and unenforceable, a just and 

equitable remedy, it is contended, should have been awarded by the LAC.5 

(Remedy is dealt with below.) 

15. The submission that Invalidity does not flow from non-compliance with the 

requirements for validity prescribed by regulations 78 and 79, as Is shown 

in the NT affidavit, is with respect not arguable, in the required sense. 

16. As NT submits, the purpose of regulations 78 and 79 is to invalidate 

collective agreements that do not comply with their requirements. That does 

not have to be expressly stated by the Public Service Act6 (the PS Act) as 

the PSA contends. To the contrary, the Court a quo's construction that 

agreements non-compliant with regulations 78 and 79 are invalid is 

supported by the constitutional scheme of sections 213 and 215 of the 

Constitution, and the fiscal responslbllities vested with Treasury. Collective 

agreements that do not comply are invalid and for that reason 

unenforceable. 

1892 

10 

17. NEHAWU's founding affidavit does not identify the constitutional matter 20 

s 

6 

PSA affidavit, para [37J. [V18 - P1818 to 1819] 
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raised by the judgment. It relies in the application for leave, as it did before 

the LAC, on the contention that collective agreements are binding. The 

question it raises in the application for leave is Government is permitted to 

"renege" on a collective agreement it voluntarily concluded with the trade 

union partles.7 

18. The question before the LAC was not whether collective agreements are 
[V17 - P1656) 

binding . The question was whether clause 3.3 was unenforceable because 

the collective agreement was invalid for lack of compliance with the 

requirements prescribed for validity in regulations 78 and 79. Again, as 

1893 

pointed out in the NT affidavit, none of the unions (including NEHAWU) 1 O 

contends that regulations 78 and 79 do not apply. 

19. The SADTU founding affidavit also raises no constitutional matter but relies 

mainly on the question of delay, and whether the LAC applied the wrong 

test to determine the delay in what it terms a collateral challenge. (That 

submission is dealt with below.) 

20. As is shown in the NT affidavit, these submissions are unmeritorious. I am 

8 

advised that Paulsen8 has made clear that a point of law that is totally 

unmeritorious cannot be arguable. An arguable point of law, whilst not 

required to be convincing, must have a measure of plausibllity. A court 

· considering whether a point of law is arguable must do so on the facts of 20 

Nehawu founding affidavit, para 10. [V16 - P1537] 

Paulsen & Another v Slip Knot Investments 777 (Pty) Ltd 2015 (3) 479 (CC) at para [16]-(28]. 
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each case and make a value judgment thereon. 

21. To be arguable, a point of law must have some prospects of success. Again, 

that Is dealt with comprehensively by NT under prospects of success. 

22. I am advised to add only this. Signs of prospects of success include 

(although not exhaustively) that the Supreme (or Labour) Court of Appeal 

may have expressed itself on the matter by a narrow majority, a minority 

view In the Supreme (or Labour) Court of Appeal may be 'quite forceful' or 

different divisions of the High Court may have expressed divergent views 

on the point, with no pronouncement on it by the Supreme (or Labour) Court 

of Appeal. 

23. None of these signs are relied on in any of the founding affidavits. If the 

points of law raised by the unions are unmeritorious, then the requirement 

of general public importance does not arise. Unmeritorious and unarguable 

points of law cannot be of public importance. 

24. I am advised that the fact is that NT never approved the additional cost of 

the collective agreement that exceeded the approved fiscal envelope. That 

fact is undisputed. The unions cannot point to evidence that suggests that 

NT approved the unapproved cost (of some R30.2 bn at the time) of the 

collective agreement. It relies for its contention that NT approved the 

1894 

10 

agreement on a Cabinet mandate of qualified approval for the agreement, 20 

provided it remains within the fiscal envelope approved by NT. 

8 
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25. The LAC found that regulations 78 and 79 impose a requirement for the 

conclusion of a collective agreement by the State. It was held that there 

was no legal basis to conclude the collective agreement in the face of non-

compliance with Regulation 79. The unions do not dispute that regulations 

78 and 79 prescribe requirements for the validity of collective agreements. 

PSA belatedly argues that invalidity does not follow from non-compliance 

with the prescribed requirements. I have already said that I agree with and 

support the affidavit by NT in which it shows that this contention by PSA is 

wrong in law. 

1895 

26. There Is no explanation on the affidavits as to why the LAC is wrong in its 1 o 

interpretation and application of regulations 78 and 79. It appears that the 

unions rely on an argument that courts should uphold collective agreements 

that clo not comply with the statutory or regulatory requirements prescribed 

for validity. They do not advance any authority in support of that contention. 

I am advised that there is none. Also , there is none that finds that collective 

agreements that do not comply with the requirements for valid.1ty prescribed 

by regulations 78 and 79, are nonetheless valid. 

27. That leaves the question of remedy. It Is true that on the question of remedy, 

Government contended that if the unions were successful and the LAC were 

to find that the collective agreement is valid, then a just and equitable 20 

remedy would be that it should not be enforced, because enforcement 

implicates constitutlonal rights. The LAC did not have to decide that 
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question because it found that the collective agreement was \nvalid. 

28. Conversely, the unions never contended on the papers before the LAC for 
[V17 - P1656] 

a just and equitable remedy less than full enforcement of clause 3.3. 

29. During argument, for the first time (again, despite this never having been 

canvassed in the papers} the unions contended for a remedy less than full 
[V17 - P1656] 

enforcement of clause 3.3: specifically, for a staggered payment of the 
[V17 - P1656] 

increase provided for in clause 3.3. 

30. The LAC found that It could not in its discretion award any implementation 

In a staggered approach, because the unions had failed to put up any 

1896 

evidence in support of its suggestion made in argument. Also, the 1 o 

suggestion called for a polycentric decision. That should appropriately be 

left to Government because courts were unsuited for polycentric decision-

making.9 

31 . Whether the LAC should have exercised its discretion differently (again as 

9 

shown in the NT affidavit) is unarguable. How Government spends within 

limited and constrained budgets during a pandemic and during a time of 

fiscal crisis, taking into account the demands on government spending, 

including constitutional imperatives, should appropriately be left to 

Government. That is also the approach adopted by the Constitutional 

Judgment at paras 1 and 44 [V16 - P1578 and 1594] 

!{_1 
vH!\11 10 
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32. It follows that the unions have failed to establish a jurisdictional basis for 

approaching this Court, both on their failure to articulate a constitutional 

matter and on the basis of raising unmeritorious points of law that are in no 

way arguable . 

Delay 

33. SADTU's point about delay is not properly before this Court, and it will be 

contrary to the interests of justice to entertain it. 

34. On the papers, SADTU complained about a delay in the sense that there 

1897 

was no explanation by DPSA for the delay in bringing the counter- 10 

application. It never complained about a collateral review challenge being 

out of time under PAJA. It raised the collateral challenge delay point in a 

supplementary submission submitted a day before argument In the LAC. 

35. Neither the DPSA nor National Treasury launched a collateral challenge. In 

Merafong11 this Court clarified that a collateral challenge arises in the 

10 

II 

context of administrative action: "relying on the Invalidity of an 

administrative act as a defence against its enforcement, while it has not 

been set aside, has been dubbed a collateral challenge, 'collateral' because 

International Trade Administration Commission v SCAW South Africa (Pty) Ltd [2010] ZACC 6, 

2012 (4) SA 618 (CC), 2010 (5) BCLR 457 (CC) at para 95 

Merafong City v AngloGold Ashanti Ltd 2017 (2) SA 211 (CC) at para 23 

20 
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it is raised in proceedings that are not in themselves designed to impeach 

the validity of the act in questiorl'. The conclusion of a collective agreement 

is not administrative action.12 The counter-application does not rely on the 

invalidity of administrative action. 

36. Whether or not a public power was exercised when concluding the collective 

agreement - thereby triggering a collateral legality review - is unclear. But, 

I am advised, that point was never canvassed on the papers or in argument. 

Nor was the question of a delay in a legality review, which ls not affected by 

the time bar against late reviews of administrative action. It was not an issue 

1898 

before the LAC. Although the hearing before the LAC was expedited, it did 1 o 

not take place on an urgent basis: ample time was afforded for the point to 

be properly raised. Nor can it be an issue in the application for leave to 

appeal. It is not properly before the Constitutional Court. 

37. The LAC recorded that the respondents never conceded that the counter

application was a collateral review. But, it assumed In favour of SADTU for 

the purpose of argument, that it was and that DPSA had delayed in bringing 

the collateral challenge. 

38 . Having made that assumption. the LAC I am advised, correctly found that it 

12 

had a discretion to condone the delay. It proceeded to condone the delay. 

The only question in the application for leave ls whether it exercised Its wide 20 

AMCU v Chamber of Mines of South Africa [2017] ZACC 3 at paras (80] - [84] . 

/)0 

lt. LPv~, . 12 
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discretion improperly and whether there are grounds for interfering on 

appeal with the exercise of its discretion. 

39. The delay point was raised to preclude the LAC from determining the legality 

issue.13 It was not raised to show that even if the collective agreement is 

invalid, it would be unjust and inequitable, because of the delay, not to 
[V17 • P1656] 

enforce clause 3.3. As NT shows, delay cannot preclude a Court from 

declaring invalid an agreement that is inconsistent with the Constitution. 

That, I am advised, would be inconsistent with Khumalo, 14 Gijima 1s, and 

s172(1 )(a) of the Constitution, 1996. 

1899 

40. As the NT affidavit also shows, there Is no basis for Interfering with the 1 o 

exercise by the LAC of its wide discretion because it is inconsistent with the 

facts or the law or because it was exercised arbitrarily. Consequently, this 

submission is unarguable because it is unmeritorious. It also has no 

prospects of succeeding on appeal. 

No authorisation by Cablnet of R30.2 Bn breach of fiscal envelope 

41. The unions argue - albeit from slightly different vantage points - that 

13 

,. 

lS 

Cabinet (and therefore NT) somehow authorised the expenditure of R30.2 

In its founding affidavit a quo, at [61 .1 ]; "This coun should not condone the delay and must dismiss 

the counter-application on that basis ." See also paragraph [76]. 

Khumalo And Another v MEC for Education, KwaZulu Natal 2014 (5) SA 579 (CC) at paras [39] 

- [56] . 
State Information Technology Agency Soc Ltd v Gijima Holdings (Pty) Ltd 2018 (2) BCLR 240 

(CC) at (52] - (54]. 

13 
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billion over and above the fiscal envelope approved by NT. 

42. I support the legal argument by NT, that Cabinet cannot exercise a power 

that vests exclusively in NT. But, I wish to add that the unions' point is 

disposed of on the facts. That would mean that it is unnecessary to decide 

whether approval by Cabinet amounts to approval by NT as envisaged in 

regulations 78 and 79. 

43. The fact Is that neither the Committee of Ministers (COM) nor Cabinet 

purported to authorise expenditure over and above the approved the fiscal 

envelope . 

1900 

44. The Cabinet's involvement in the mandate had its genesis in a presentation 1 O 

that the DPSA made to the Committee of Ministers on 19 April 2018. During 

that presentation, the COM was made aware that no additional funding 

could be made available to fund a wage agreement that exceeded the fiscal 

envelope by A30.2 Bn. Faced with this reality, the COM sought guidance 

from Cabinet. 

45. Ast explained in my affidavit before the LAC, Cabinet met on 25 April 2018 

and 2 May 201816 Contrary to the unions' argument, it did not resolve to 

approve the 25 January 2018 offer without qualification. It instructed the 

DPSA to "regularise' the offer of 25 January 2018 in consultation with the 

-------- [P175] [V2 • P144] [V4 • P365] 
16 Vol l in LAC Record: p 174, para 67 read with Vol 2: p49 I 

l/. j 
J,1 \./ 
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46. On 2 May 2018, the DPSA Minister sitting in COM heard a presentation by 

National Treasury on how to regularise the offer. National Treasury only 

provided two options. The first was withdraw the off er. The second was to 

conclude the agreement on the terms of the offer subject to reduction in 

headcount to bring the cost of the agreement back within budget. 

Concluding an agreement that would breach the fiscal envelope by R30.2 

Bn - or any amount- was not even on the table. The COM then gave a 

mandate to conclude the negotiations. But this mandate was conditional. 

[V19 - P1910] 

1901 

47. The last page of the mandate (I annex a copy of mandate - which is 10 
[V19 - P1905to1910] 

annexure 16.1 in my affidavit in the LAC) that reads: 

[V19 - P1910] 

"[ ... ] [T}his offer does not inject any new funds into the current 

personnel expenditure ceiling of R110Bn [ ... ] 

48. The objective historical fact is that Cabinet never approved the collective 

17 

agreement ultimately concluded by the State's negotiator. The LAC finding 

that NT never approved the collective agreement that was ultimately 

concluded, cannot be overturned on the law. Nor can it be overturned on a 

submission (directly contradicted by the facts) that Cabinet approved the 

conclusion of that collective agreement. 

Vol 2 in LAC Record: p491 [V4- P365] 20 
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49. To the extent that the COM (on 2 May 2018) approved the conclusion of 

Resolution 1 of 2018 on the terms of the offer of 25 January 2018, its 

approval was conditional. The mandate was approval of the 25 January 

2018 agreement, provided that headcount was reduced to ensure 

expenditure remained within budget. 

No prospects of success on just and equltabfe remedy 

50. On the facts, the LAC was right in finding that it would not be just and 
[V17 - P1656) 

equitable to enforce clause 3.3 despite the invalidity of the collective 

agreement. Already at the beginning of 2020, the DPSA attempted to 
[V17 - P1656] 

1902 

renegotiate the enforcement of clause 3.3 with the unions. I summarise 1 o 

them again briefly below. 

51. On 15 May 2020, at conciliation, the DPSA made a revised proposal. It 

explained that the only alternative was to make available for payment to the 

bargaining unit the R10 billion for pay progression due to the entire public 

service for the 2019/20 performance cycle and an additional R3, 536 billion 

from cuts and savings from other programs, including school feeding 

schemes. That would have meant that no pay progression would have bee.n 

implemented for the 2019/20 year for the entire public service. But the 

available funds of R13,536 billion would be paid to all bargaining unit 

employees as a cash gratuity; i.e. it was not an increase and would not add 20 

to the baseline of the wage bill. That meant that there would be no future 
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compounding cost to the fiscus. 18 

52. In addition, the State proposed granting an additional number of leave days 

for use or encashment at exit. That way the State saves if employees use 

their leave. It also saves because payment of encashed leave is deferred 

and then staggered since not all employees exit at the same time. 19 

53. The proposal was reasonable. The unions knew it was made in light of 

serious fiscal constraints. They rejected the proposal. They refused to 
[V17 - P1656] 

engage further on a review of the enforcement of clause 3.3. 

54. At the time, it was made clear to the unions that if they rejected the revised 

1903 

proposal, the proposal might not be available later. Because the pay 10 

progression proposal was not accepted, it was implemented on 1 July 2020 

in accordance with the applicable collective bargaining agreement. The pay 

progression funds have been paid to employees. Those funds are not 

available for just and equitable relief to the unions' members. 

55. The funding from cuts to budgets elsewhere has been used to combat the 

Covid 19 pandemic. It Is no longer available for just and equitable relief to 

18 

19 

20 

the unions' members.20 

Counter application io LAC Record: p308, paras 46 -47 read with p322. [V14 • P1385 and 1399] 

Counter application in LAC Record: p309, para 48. [V14 • P1386] 

Counter application in the LAC Re<:ord: p305-306, paras 39 and 40. [V14 • P1382 and 1383] 

L1t·"'1 
.)J 
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56. The DPSA tried to reprloritise funds to aid the unions. The unions rejected 

these efforts "with contempf' .21 It is now too late. There is no money that 

can be reprioritised. As the affidavits by NT and DPSA before the LAC 

confirm, South Africa cannot afford to borrow funds to pay for an 

unsustainably high wage bill for a small part of the national workforce 

fortunate to be in employment during a time of national crisis. 

Costs 

57. I agree with NT. The application for leave is unmeritorious, without 

prospects of success, and should fail. This notwithstanding, the DPSA does 

not seek costs . 

M 

The terms of Regulation A 1258 published In Government Gazette No 3619 of 
the 21st July, 1972 having been complied with, I hereby certify that the deponent 
has acknowledged that he/she knows and understands the contents of this 
affidavit, which was signed and sworn to before me at Pretoria on 16 February 
2021. 

COMMISSIONER OF OATHS 

10 

SAANDHRI NAIDOO 20 

21 

COMMISSIONER OF OATHS 
Attorney of the High Court of South Africa d 

Department of Energy O~,..V.e,l 
Trevenna Campus t 11 ..... &<.1I (.:l.~p-c.,t? .-. 

Cnr Meintje and Schoeman Streets cnd. ~!J-[j~. 
rv13 - P1331J Sunnyside, Pretoria 0002 

Counter application in the LAC Record: p237, para 15. 
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AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2018/2019; 201912020 AND 

2020/2021 

1. OBJECTIVE 

To provide for a three-year multi term salary adjustment and improvements to conditions of 

service for employees for the period 2018/2019: 2019/2020 and 2020/2021. 

2. SCOPE 

2.1. This agreement binds the Employer and Employees who: 

2.1 .1. are employed by the State; and 

2.1. 2. fall within the registered scope of the Council. 

THE PARTIES TO COUNCIL AGREE TO A THREE YEAR MUL Tl TERM AGREEMENT FOR 

THE PERIOD 2018/19 TO 2020/2021 ON THE FOLLOWING TERMS 

3. SALARY ADJUSTMENTS 

3 .1 The annual salary adjustment for 1 April 2018 to 31 March 2019, effective from 1 April 

2018. for employees-

3.1.1 On salary levels 1 to 7 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level, is 7%; 

3.1. 2 On salary levels 8 and 10 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level is 6.5%. 

3.1.3 On salary levels 11 and 12 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level, including employees paid at a higher salary 

level in terms of the Occupational Specific Dispensation, Is 6%. 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2018/2019; 2019/2020 AND 

2020/2021 6-, ~ 

,/J v<Uvt ~n· i1 
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3.2 The annual salary adjustment for 1 April 2019 to 31 March 2020, effective from 1 April 

2019, for employees~ 

3.3 

3.2.1 On salary levels 1 to 7 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level will be projected CPI for 201912020, plus 

1%, as announced by the Minister of Finance in the 2019/20 budget; 

3.2.2 On salary levels 8 and 10 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level will be projected CPI for 2019/2020, plus 

0.5%, as announced by the Minister of Finance in the 2019/20 budget; 

3.2.3 On salary levels 11 and 12 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level. including employees paid at a higher salary 10 

level in terms of the Occupational Specific Dispensation will be projected CPI 

for 2019/2020 as announced by the Minister of Finance in the 2019/20 

budget; 

The salary adjustment for the period 1 April 2020 to 31 March 2021, effective from 

April 2020, will be as follows; 

1 

3.3.1 On salary levels 1 to 7 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level will be projected CPI for 2020/2021, plus 

1%, as announced by the Minister of Finance in the 2020/21 budget; 

3.3.2 On salary levels 8 and 10 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level will be projected CPI for 2020/21, plus 20 

0.5%, as announced by the Minister of Finance in the 2020/21 budget; 

3 .3.3 On salary levels 11 and 12 or are paid on the equivalent of an Occupational 

Specific Dispensation salary level, including employees paid at a higher salary 

level in terms of the Occupational Specific Dispensation will be projected CPI 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2018/2019; 2019/2020 AND 

202012021 JJ.i-nA . ~ t0 
L{ tt/\ ? "' .. .Jv 2 I 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

Marked as Annexure "A 16.1 ": Agreement on 

Salary Adjustments and Improvements on 
Conditions of Service in the public service 

for the 2018/2019 to 2020/2021 terms 

1907 

for 2020/21 as announced by the Minister of Finance in the 2020/21 

budget: 

4 . . PAY PROGRESSION 

4 .1. Parties agree to the equalization of pay progression across the public service at 1.5% 

per annum to employees appointed in the public service in terms of the following 

legislation; 

4.1.1 Employment of Educators Act 76 of 1998 (as amended); 

4.1.2 Police Service Act 68 of 1995 (as amended); 

4.1 .3 Public Service Act 103 of 1994 (as amended); and the 

4.1.4 Educators appointed In terms of the Correctional Services Act 111 of 1998 (as 1 o 
amended) 

4.2 Parties agree to implement the equalization of pay progression for all affected 

employees with effect from 1 July 2019. 

5. LEAVE 

5.1 Surrogacy leave 

5.1 .1 An employee who is a commissioning parent in terms of a surrogate 

motherhood agreement contemplated in the Children's Act, 2005, is entitled to 

four consecutive months' paid leave from the date of birth of the child. 

5.1.2 If both commissioning parent, are employed In the public service, oniy one such 

parent will qualify for the surrogacy leave. 

5.1 .3 An employee who is a surrogate mother in terms of the Children's Act, 2005 is 

entitled to six consecutive weeks' leave after the birth of the child. 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2018/2019; 2019/2020 AND 

2020/2021 
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5.2.1 Parties agree that the employer will develop a guiding document on the 

implementation of the Temporary Incapacity Leave (TIL) and table such in the 

PSCBC for consultation within 1 month of this agreement enjoying a majority . 

5.3 Shop Steward Leave 

5.3.1 Leave taken by a shop steward while initially on annual leave, who has to 

perform union activities during such annual leave, shall be converted to Shop 

steward leave, upon the receipt of a formal request with supporting 

documentation from the affected shop steward. 

6 HOUSING 

6.1 Parties agree to the delinking of the payment of the housing allowance of spouses 

with effect from 1 July 2019. Clause 7.1.4(b) of PSCBC Resolution 2 of 2004 will 

therefore no longer apply to employees to qualify for a housing. allowance. 

6.2 The increase of the housing allowance on an annual basis, is guaranteed as per 

clause 4.6 of PSCBC Resolution 7 of 2015 with an increase by the average consumer 

price Index (CPI) for the preceding year. 

6.3 Parties agree that the Employer will take the responsibility of developing a definition 

of ~Permission to Occupy" (PTO) and to circulate it to all departments for ease of 

implementation by the date this agreement enjoys a majority. 

7 COMPREHENSIVE DANGER INSURANCE 

The PSCBC will ensure research is conducted on a comprehensive danger insurance 

within 6 (six) months from this agreement enjoying a majority. 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 201812019; 2019/2020 AND 

2020/2021 L{ lfl:~ _,&A,. . Gii-J 
171·v-v j!.; 41 
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8.1 Parties agree that the following matters be referred back to Council for a secondary 

process or review that must be completed within 3 (three) months from this agreement 

enjoying a majority. 

8.1.1 Resolution 3 of 2009; and 

8.1.2 Resolution 4 of 2015 clause 4.1.4; 

8.1.3 Resolution 5 of 2015 clause 3. 

8.1.4 The age cap of children in the granting of family responsibility leave. 

8.2 Moratorium on the Filling of Funded Vacant Posts 

8.2.1 The Employer confirms that there is no moratorium on the fill!ng of funded 1 o 
vacant posts. 

8.22 Parties agree that Labour will take the responsibility of submitting to Council, 

on the date of this agreement enjoying a majority, a position paper with the 

necessary supporting documentation on the practice of placing a moratorium 

on the filling of funded vacant posts by the employer 

8.2.3 The employer shall provide labour with detailed statistical information on the 

filling of funded vacant posts from 1 July 2017 to 30 April 2018. 

8.2.4 Partles agree to amend clause 14.1.4 of PSCBC Resolutions 1 of 2007 by 

submitting reports to Council on a bi-annual basis. The reports must include 

the number of funded vacancies, number of funded vacancies advertised, 20 

number of funded vacancies filled, the number of unfilled vacancies and the 

reasons for non-filling. 

8.2.5 The employer shall submit a report on the comparative head count of 

employees employed by the State as at 1July2017 and as at 31st March 2018. 

9 DISPUTE RESOLUTION 

AGREEMENT ON SALARY ADJUSTMENTS AND IMPROVEMENTS ON CONDITIONS OF 

SERVICE IN THE PUBLIC SERVICE 

2020/2021 

FOR THE PERIOD 2018/2019; 2019/2020 AND 

~ ~ti,~ ytvi: :-! 
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If there is a dispute about the interpretation or application of this agreement any party 

may refer the matter to the Council for resolution in terms of the dispute resolution 

procedure of the Council. 

10 IMPLEMENTATION OF AGREEMENT 

NB:-

10.1 This agreement shall come into effect on the date it enjoys majority 

support and shall remain in force unless terminated or amended by 

agreement in writing. 

10.2 In the interpretation and application of this agreement, words used in 

the agreement and defined within the ·constitution of Council will have 

the meaning as defined in the constitution. 

10.3 In the event of any conflict between a provision of this agreement and a 

provision of any other agreement of the Council, the provision of this 

agreement, takes precedence. 

10.4 The Council will monitor the implementation of this agreement. 

1. TOTAL COST IMPLICATION: R110bn plus an additional R30.2bn over the MTEF. 

2. The employer wlll table an offer slightly lower than the total cost of R30.2bn with 

the view of ensuring that the final settlement Is within the 'mandated amount of 

R30.2bn over the MTEF. 

3. This offer will be tabled together with a presentation on the constraint financial 

1910 

10 

environment and that this offer does not Inject any new funds into the current 20 

personnel expenditure ceiling of R110bn over the MTEF. For Council records the 

Employer will identify areas that wlll be explored by the State to ensure that the 

personnel expenditure ceiling is maintained. 

Minister for Public Service and Administration Minister of Finance 

AGREEMENT ON SALARY ADJUSTMENTS ANO IMPROVEMENTS ON CONDlTIONS OF 

SERVICE IN THE PUBLIC SERVICE FOR THE PERIOD 2018/2019; 2019/2020 AND 

2020/2021 
J(; ~l~./\·~~r0 51 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. J500/2020 

deposed to by Dondo Mogajane 
dated 19 February 2021 

1911 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
(HELD AT BRAAMFONTEIN) 

CCT case number: 21 /21 ; 28/21; 29/21; 44/21 
LAC case number: JS00/20 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First to fifth 
AND FIVE OTHERS applicant 

SOUTH AFRICAN DEMOCRATIC TEACHERS Sixth to eighth 
UNION AND TWO OTHERS applicant 

NATIONAL EDUCATION HEALTH AND 
ALLIED WORKERS UNION Ninth applicant 

NATIONAL UNION OF PUBLIC SERVICE AND 
ALLIED WORKERS UNION Tenth applicant 

and 

l\IlNISTER OF PUBLIC SERVICE AND 
ADMINISTRATION First respondent 

MINISTER OF BASIC EDUCATION Second respondent 

MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES Third respondent 

MINISTER OF POLICE Fourth respondent 

NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS Fifth respondent 

MINISTER OF FINANCE Sixth respondent 

DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION Seventh respondent 

PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL Eighth respondent 

MINISTER OF FINANCE'S OPPOSING AFFIDAVIT 

10 
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I, the undersigned, 

DONDO MOGAJANE 

do hereby make oath and say that: 

1. I am the Director-General of National Treasury. I was appointed to this 

position on 8 June 2017, after previously serving in various senior 

positions in National Treasury (inter alia as Deputy Director-General: 

Public Finance). By virtue of my position as Director-General I am duly 

authorised to depose to this affidavit and to oppose the unions' applications 

for leave to appeal. 

2. The facts to which I depose in response to the multiple affidavits filed by 

various unions - comprising a total of 140 pages of affidavit alone - fall 

within my personal knowledge, or are contained in documents under may 

control. To the best of my knowledge and belief they are true and correct. 

3. To the extent that I express matters of opinion, particularly regarding the 

application of public finance principles and policy in South Africa, I 

respectfully submit that I am qualified to do so. I refer in this regard to my 
[V10 - P939 to 942] 

curriculum vitae, comprising annexure "NTI" to my affidavit filed a quo. 

It reflects my academic qualifications and vocational experience in public 

10 
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finance. These include being employed by National Treasury since 1999; 

honours degrees in Public Management, and Human Resources and 

Industrial Relations (University of Durban Westville); a master's degree in 

Public Management (University of Maryland, USA); and participating in a 

course by the Kennedy School of Government's Programme in Budgeting 

and Public Financial Management (Harvard University, USA). 

4. I further rely in this regard on National Treasury's institutional expertise. 

National Treasury's relevant officials have extensive experience and 

unparalleled expertise in the field of public finance and the fiscal effect of 

the relief for which the applicants contend for the South African economy 1 O 

and its people. I draw on National Trea~ury's institutional knowledge in 

deposing to this affidavit, and confirm the correctness of the budgetary 

material and analyses which are, in my capacity as Director-General, in my 

possession or within my control. They have been produced as part of 

Government's extensive sets of answering affidavits filed in the court a 

quo. I am advised that they should not be attached to this affidavit. 

S. Where I make legal submissions, I rely on advice from National Treasury's 

internal and external legal advisers and representatives. 
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6. I depose to this affidavit in opposition to some trade unions' attempt to 

apply for leave to appeal against a unanimous judgment by the Labour 

Appeal Court. The latter court, in the exercise of its discretion and also 

compelled by the doctrine of legality, refused to grant a year-on-year 

inflation-beating, private-sector-outperforming wage increase amounting 

to tens of billions of Rands in the current Covid-19 fiscal and humanitarian 

crisis. The Labour Appeal Court confirmed Government's extensive 

evidence to the effect that this was not lawful, affordable, or just and 

equitable. 

7. In doing so the Labour Appeal Court anchored its analysis in this Court's 10 

caselaw, applied common-cause facts, and exercised its broad discretion 

both in respect of remedy and the unions' defence based on delay. No 

adequate basis for interfering with the Labour Court's discretion is 

established by any of the unions. In any event, non-compliance with the 

empowering provision is also self-evident. The union's central contention 

attempting to circumvent this legal reality amounts to the proposition that 

Cabinet could somehow lawfully usurp a power conferred explicitly, by 

the Constitution and national legislation, on National Treasury and 

departments of State. This, I am advised, is self-destructive. 
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8. At its core the unions' case directly contradicts the constitutional principle 

which this Court confirmed applies equally to the conclusion of collective 

agreements: the principle of legality. A.MCU v Chamber of Mines of South 

Africa 2017 (3) SA 242 (CC) entirely defeats the unions' case on the 

"merits". Despite the Minister of Finance specifically citing this important 

precedent a quo, and despite the unions ' attempted reliance on a range of 

caselaw in their founding affidavits filed in this Court, AMCU is not 

addressed in a single one of the multiple affidavits filed by the unions. 

Confronted a quo with AMCU they have failed to addressed this important 

precedent in the Labour Appeal Court and now before this Court. Thus the 1 o 

absence of any prospects of success or arguable case is self-evident. 

9. The unions' case also contradicts another key judgment by this Court: 

Barkhuizen v Napier 2007 (5) SA 323 (CC), and cases applying it -

including Beadica 231 CC v Trustees, Oregon Trust 2020 (5) SA 247 (CC). 

This in that the unions demand the payment of many billions of Rands 

which Government cannot fiscally or equitably afford, particularly not in 

the current Covid-19 world-wide economic crisis. Government is 

compelled by the Covid-19 pandemic to spend public funds (which are 

already in deficit) to alleviate the plight of the poor and vulnerable. The 

pre-existing budget deficit is caused inter alia by cumulative public-sector 20 

salary increases out of kilter with revenue, GDP, and private-sector salary 

M\ .~ 
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increases. The deficits are exacerbated by drastically reduced tax and other 

revenue consequent on the Covid-19 pandemic and Government's 

increased socio-economic constitutional obligations arising from the 

pandemic. Yielding to the unions' claim under these circumstances is 

precluded by Government's Bill of Rights obligations, the rule of law, the 

principle of legality, and the doctrine of separation of powers. Under such 

circumstances this Court's case law confirms the correct application of the 

common law maxim pacta sunt servanda. Since it is subservient to the 

Constitution (as this Court confirmed), the maxim does not in the current 

circumstances support a claim for specific performance. Concluding 1 o 

accordingly, as the court a quo did (inter alia in the exercise of its 

discretion to refuse specific performance), does not impact on any wider or 

broader concern over collective bargaining or the enforcement of collective 

agreements outside Covid-19 conditions. Nor, in any event, does the court 

a quo's judgment do anything other than confirm and apply principles 

already established by this Court inter alia in AMCU. 

10. In summary, the outcome for which the applicants contend is not only not 

just and equitable. It is also unaffordable, unbudgeted and unauthorised by 

law. This renders the collective agreement invalid. This legal result 

applies under both the common law of contract (which the applicants a quo 20 

sought to apply simpliciter) and a fortiori under the Constitution - which 

M\ · -~ 
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not only governs every exercise of public power (including the conclusion 

of collective agreements by Government), but also gives content to the 

common law of contract. The Labour Appeal Court accordingly correctly 

came to that conclusion. Furthermore, and in any event, the court a quo 

also judicially exercised its discretion: firstly, to overlook delay; and, 

secondly, not to grant the far-reaching remedy requested by the unions. 

There is accordingly no prospect of success in any appeal to this Court; the 

interests of justice are not served by entertaining any appeal; and no 

arguable point of law in the public interest warrant burdening this Court 

with revisiting factual issues which cannot be resolved in favour of the 1 o 

unions, applying well-established principles confirmed by this Court -

which the unions do not impugn. The interests of justice are, furthermore, 

not served by entertaining this application at this late stage of the period 
[V17 - P1656) 

during which clause 3.3 operates. It expires imminently (as does the rest 

of the collective agreement) on 31 March 2021. 

11 . In amplifying the above, the remainder of this affidavit is structured as 

follows 

(a) First, I provide an overview of the factual and procedural 

background to the proceedings culminating in the court a quo's 

judgment. 20 



Consolidated CCT Record 

(CCT Case No. 21/2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. JS00/2020 

deposed to by Dondo Mogajane 
dated 19 February 2021 

1918 

8 

(b) Second, a summary of the key findings and conclusion by the court 

a quo (many of which not impugned) is provided. 

(c) Third, on the basis of the aforegoing the main grounds of opposition 

are identified and amplified to the extent required at this stage. 

( d) Fourth, some of the more material principles of fiscal and public 

finance policy and their application to this case are extracted from 

my affidavit filed a quo. 

( e) Fifth, I traverse the main averments advanced in the four founding 

affidavits filed on behalf of the unions, to the extent that I am advised 

is appropriate for present purposes. 10 

(t) Finally, I conclude by making submissions on what I submit is an 

appropriate order: the dismissal of this application with costs. 

A. Factual and procedural overview 

12. The competing (and in certain crucial respects contradicting) applications 

for leave to appeal to this Court result from the unions' divergent 

procedural approaches a quo. 

13. The PSA-aligned applicants advanced before the Labour Court an 

application which sought to enforce what was presented as purely and 

merely a "contractual" cause of action. No constitutional right was invoked 20 

k~ _..ti!\ 
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in the founding papers. Not even the right to fair labour practices 

entrenched by section 23 of the Constitution. The PSA applicants' 

founding affidavit merely asserted that 
[V17 - P1655 to 1656] 

• clause 3 of the collective agreement sought to be enforced had been 

incorporated in the employment contracts of civil servants; 
[V17 - P1656] 

• the relevant Government respondents were in breach of clause 3.3; 

and 

• the PSA applicants (being the five trade unions cited as applicants in 

CCT case no. 21/21) were accordingly "entitled" to the relief they 
[V17 - P1656] 

sought on behalf of their members: specific performance of clause 3.3. 1 o 

14. I am advised that the case for the applicants at first instance had to be made 

out - on clear authority also by this Court - in their founding affidavit. 

Cognisant of this clear requirement, the PSA applicants specifically elected 

to institute their claim on an exclusively contractual basis, with no 

constitutional claim at all. The other unions themselves signally failed to 

advance any coherent constitutional contention. The consequence 

moreover is that important constitutional considerations, to which my 

answering affidavit a quo referred (and which I summarise in this 

affidavit), have been left entirely out of account by the unions in their quest 
[V17 - P1656] 

to enforce clause 3.3. 20 
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15. What none of the unions could counter is the public-law context in which 

the agreement sought to be enforced was concluded. The statutory nature 

of the agreement to which the Department of Public Service and 

Administration purportedly bound the State is singular. It applies not only 

against non-signatory departments of State, but also to members of non-

. signatory trade unions. Many trade unions' members - so the founding 

affidavit a quo disclosed - did not give their unions a mandate to agree to 
[V17 - P1655 to 1656] 

clause 3. And it was not contended a quo - and is not now contended 

before this Court (despite this being pointed out in my previous answering 

affidavit) - that any members of any of the trade unions had ·actually 1 o 
[V17 - P1656] 

provided a mandate to enforce clause 3. 3 under the current Covid-19 

circumstances. 

16. Similarly, no mandate was provided to Government's negotiators to 
[V17 - P1655 to 1656] 

conclude clause 3 in the terms advanced at the crucial 25 January 2018 

meeting. This appears to be common cause. In the light of the-then 

prevailing (and now exacerbated) budgetary deficit - fully disclosed to the 

trade unions at the time - specific approval for the required funding had to 

be made pursuant to the governing law. Under the empowering provision 

authorising Government to enter into co11ective agreements such 

arrangements had to be approved by National Treasury and agreed in 20 

writing by the other departments concerned. 
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18. This is a key fact which is dispositive of the entire matter. It was not 

disputed coherently a quo. Nor is any competent factual dispute advanced 

(to the extent that this would assist them) in this crucial respect by the 

unions before this Court. 

19. A further key factual feature of this case relates to the fiscal constraints 

operating on Government. These have been compounded significantly by 

Covid-19. They already operated, however, by the time of concluding the 

collective agreement in 2018. It is, as a matter of incontrovertible fact, 
[V17 - P1656] 

impossible to implement clause 3.3 of the collective agreement without 1 o 

allocating additional funding. Such funds have not been allocated, and are 

not available to be allocated at this stage or in the foreseeable future. 

Government already had had to reallocate public spending for purposes of 

Covid-19 relief. It must now also fund Cov id-19 vaccines. This at a cost 

to the fiscus of between R20 billion and R24 billion. It is imperative to 

save lives and livelihoods that public funds be found for this emergency 

expenditure. But the budgetary deficit is (as a result of the shortfalls in tax 

revenue resulting inter alia from the pande1nic) at least, on favourable 

current forecasts, some R230 billion. As a study by the United Nations 
[V15 - P1491] 

Development Programme projects, "South Africa's economy will 20 

~- "-'-~~ 
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recover slowly through 2024, with some 54 percent of households that 

have been pushed out of formal jobs at risk of falling into poverty. A 

return to pre-2019 economic activity may require at least five years 

without major, far-reaching interventions." 

20. A further procedural aspect of this case concerns some of the unions' 

attempt to subject the far-ranging fiscal and constitutional issues to 

bargaining council dispute resolution processes. But they all eventually 

participated in the court proceedings a quo, in which they were from the 

outset cited as respondents (by their aligned counterparts acting as 

applicants in the PSA's application). All parties agreed to request the 10 

Labour Appeal Court to exercise its first-instance jurisdiction to determine 

the matter. This occurred at the instance of Government after the matter 

suffered delays and complications as a result of the inconsistent procedural 

approaches adopted a quo by the unions. In order to introduce coherence 

and expedition to the proceedings a quo, the Government respondents were 

required to apply for a stay of the Bargaining Council proceedings. 

21. While the uruons presented their aligned interest through multiple 

applications and active litigants, the State presented a consolidated 

approach which conduced to the expeditious adjudication of the matter. 

Hence only two Government respondents actively participated in the 20 

~ . • ~OPi 
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· proceedings a quo. Addressing the fiscal issues which the unfons accepted 

concerned National Treasury, the Minister of Finance filed a separate 

substantive answering affidavit. Simultaneous with that answering 

affidavit the Minister of Finance also lodged, to the extent that this could 
[V17 - P1656] 

be considered necessary, a counter-application to declare clause 3.3 of 

Resolution 1 of 2018 of the Public Service Co-ordinating Bargaining 

Council unlawful, invalid and unenforceable. No notice of opposition had 

been filed against this relief, and no objection had been made against it -

whether on the ground of delay or otherwise. 

22. The Minister of Public Service and Administration was the other active 1 o 

State respondent. He filed an extensive answering affidavit introducing 

comprehensive annexures. Subsequently a formal counter-application was 

also brought by the latter Minister based on the contents of his answering 

papers. It is the latter counter-application which galvanised some of the 

uruons (cited as respondents a quo) to participate actively in the 

proceedings below. They did so by filing answering affidavits to the 

Minister of Public Service and Administration's counter-application. In 

some of them certain unions also stated that their responses were intended 

to address the Minister of Finance's answering affidavit. But none of them 

detracted from or contradicted the factual, fiscal and legal considerations 20 
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raised in the Government respondents' papers - least of all in the affidavit 

filed a quo on behalf of the Minister of Finance. 

[V17 - P1656) 

23. The illegality of clause 3.3 (and in any event the inequity and public interest 

concerns arising from its implementation) could not be gainsaid. Instead, 

various diversions were advanced. None of them had any merit, as the 

Labour Appeal Court correctly, with respect, confirmed. 

B. Overview of Labour Appeal Court's judgment 

24. The judgment is attached as first annexure to each of the unions' founding 

affidavit, and accordingly does not require to be attached again. Despite 

attaching it, none of the unions provides an accurate and coherent analysis 1 o 

of it. 

25. The judgment commences by identifying an overarching difficulty faced 
[V16 - P1578) 

by the unions in this case (para 1 ). It is courts' recognition that in a 

constitutional democracy polycentric issues involving budgetary 

allocations are difficult to resolve adequately through litigation. This Court 

has confirmed the implications of this reality, and none of the unions cavils 

with it. But to admit it is not to meet it. 
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[V17 - P1656) 

26. The judgment notes that the cost involved in implementing clause 3.3 is 
[V16 - P1579) 

R37.8 billion as contended by the Government respondents (para 4). As 
[V16 - P1583 to 1584 and 1589) 

the rest of the judgment reflects (see e.g. paras 17-18 and 28), whether the 

amount was this sum or the lesser amount for which some unions 

contended (never less than RJ 3.2 billion) was not material to the issue of 

principle disposing of the merits, nor the issue of discretion relating to 

remedy and delay. The unions' papers before the court a quo created no 

genuine factual dispute in this regard. There is no basis now, in this 

application, to contend that the court a quo was wrong in any material 

respect, when what the unions plainly now seek to do is to rummage in 1 o 

annexures. In any event, the exact figure is not dispositive of the issues. 

On any approach billions of Rands are involved in what the unions do not 

deny indeed raises complex polycentricity and conflicting budgetary 

obligations. 

27. As indicated, the factual issue now purportedly pressed by the unions did 

not form the subject-matter of a proper ventilation before the court a quo. 

Purporting to raise it now before this Court is, I am advised, not in the 

interests of justice. Nonetheless, National Treasury has conducted a 

current calculation for purposes of assisting the Court should this issue for 

any reason warrant its attention. The calculation is based on facts and 20 

figures as they currently stand, considering inter a/ia changes in 

~ t.~J\ 
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employment levels and operative inflation rates. The calculation shows 
[V17 • P1656] 

that on present data the cost of implementing clause 3.3 under current 

conditions amounts to some R29 billion. This represents a 5.2% increase 

in current spending. It has a cumulative effect on future spending in that 

subsequent wage settlements will be negotiated off this increased base, 
[V17 • P1656] 

were clause 3.3 to be implemented. Thus the cost of implementing 
[V17 • P1656] 

clause 3.3 does not amount to "only" some R13.2 billion, as some of the 

unions contend. Therefore no proper basis exists, I am advised, for 

interfering in the court a quo's exercise of its discretion on this factual 

. 
premise. 

[V16 - P1579 and 1596] 

28. Returning to the judgment, it also spells out (para 5 and para 50) that the 

matter was treated at the hearing as inextricably involving both the main 
[V17 • P1656] 

application (for the enforcement of clause 3.3) and the counter-application 
[V17 - P1656] 

(involving whether clause 3.3 was valid and enforceable). Self-evidently, 

with respect, this approach is correct. Enforceability is a precondition for 

enforcement. None of the unions contends otherwise. This is the short 

answer to the delay issue which some of them nonetheless attempt to 

pursue before this Court. 

29. Thereupon the judgment correctly records a crucial common-cause fact, 

10 

which- again - none of the unions addresses or contests in their founding 20 

.. ~ - ,,.,fil{\ 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. J500/2020 

deposed to by Dando Mogajane 
dated 19 February 2021 

1927 

17 

affidavit. It is that despite Government,s attempt to reach agreement with 
[V17 - P1656] 

the unions to revise clause 3.3, the unions refused and insisted on its 
[V16 - P1580 to 1581] 

implementation (para 9). 

[V16 - P1581] 

30. The court a quo specifically recorded in its judgment that "a range of legal 
[V16 - P1581] 

issues was raised by the various parties" (para 11 ). But the "key question 

for determination of both the application and the counter-application was 
[V17 - P1656] 

whether clause 3.3 is invalid in that the collective agreement ... was 

concluded in contravention of Regulations 78 and 79 of the Public Service 
[V16 - P1581] 

Regulations" (para 11 ). This is, with respect, correct. None of the unions 

has demonstrated that this approach was incorrect or that any consideration 1 o 

key to the true inquiry had been i~ored by the court a quo. 

31 . Nor did any of the unions contest that it is, as the court a quo correctly held 
[V16 - P1581to1582] 

(para 12), Regulation 78 of the Public Service Regulations which 

empowers the Executive to negotiate and conclude collective agreements. 

Nor the legal requirements imposed by Regulations 78 and 79 read together 
[V16 - P1583] 

(para 14). Nor the dispositive factual finding that the motion record reflects 
[V16 - P1583] 

that "the costs of the collective agreement could not be covered solely from 
[V16 - P1 583] 

the budget of the [DPSA]", and that "[n]o written commitment was 

provided by National Treasury to provide additional funding" nor any 
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[V16 - P1583] 

"written agreement by any other department or agency" coupled with 
[V16 - P1583] 

Treasury approval to fund the deficit (para 15). 

32. The court a quo specifically referred to and considered the unions' only 

real argument on the merits (viz cabinet approval somehow sufficed), and 
[V16 - P1583 to 1587] 

rejected it (paras 15-21 ). Factually there demonstrably was no basis for 

denying or disregarding the contemporaneous evidence adduced by 
[V16 - P1587] 

Government (paras 22-23 ). 

33. The judgment squarely dealt with the delay issue raised in an attempt to 
[V16 - P1587 to 1591] 

outflank the merits (paras 24-33). In doing so the court a quo considered 

and applied this Court's case law, including judgments like Khumalo, 1 o 

Kirland and Merafong and even the lower courts' caselaw cited by the 
[V16 - P1588 and 1589 to 1590] 

unions (paras 25-26 and 29-30). On the basis of Khumalo the court a quo 

by implication rejected the mainstay of the unions' delay argument, 

contending incorrectly that a formal condonation application had been 
[V16 - P1589 to 1590] 

required (para 29, quoting Khumalo confirming the converse). Explicitly 

exercising a discretion rooted in and guided by this Court's caselaw, the 

court a quo considered the facts (which include the prevailing, and wholly 

unprecedented, Covid-19 fiscal crisis) and held that the question of legality 

could not be immunised from judicial scrutiny as the unions sought to 
[V16 - P1590] 

achieve (para 31). 20 



Consolidated CCT Record 

(CCT Case No. 21 /2021 ) 

(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021 ) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. J500/2020 

deposed to by Dondo Mogajane 
dated 19 February 2021 

1929 

19 

34. The judgment thereupon considered the unions' only real argument on the 

issue of legality, which (as mentioned) conflated Cabinet with National 
[V16 - P1590 to 1591] 

Treasury (paras 32-33). It correctly held, with respect, that the unions' 

claim that Cabinet approval substituted Treasury approval was untenable 
[V16 - P1591) 

(para 33). 

35. Hence the issue of remedy arose, which the court a quo carefully 
[V16 - P1591 to 1595) 

considered (paras 34-48). Significantly, the issue of remedy did not arise 

in a context where it was concluded that the contract was lawful but 

unaffordable. It arose in the context where a demonstrably unlawful 

contract, so found, was nonetheless sought to be enforced by the unions. 1 o 

In addressing it the court a quo made extensive reference to this Court's 
[V16 - P1591 to 1593, 1594 and 1595) 

judgment in Gijima (paras 34-40, 43 and 46). There is correctly no 

suggestion that Gijima had been misapplied. Nor that the mere application 

of the principles it articulates constitutes a matter for this Court's 

consideration under either basis of this Court's special jurisdiction. 

Particularly not in circumstances where, as the court a quo held (and the 

unions accept), the discretion depends on the facts of the particular case 
[V16 - P1594] [V16 - P1594] 

(para 45). The complex circumstances of the present dispute (para 44), and 

the extraordinary current financial circumstances did not render the relief 

for which the unions contended just and equitable, the court a quo 20 
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concluded (para 45). Least of all, as the judgment specifically reasons, in 

circumstances where the unions' members~ jobs are (unlike jobs in the 

private sector) secure; they have been paid full salaries; and their yet further 

salary increases could well imperil social grants and medical costs caused 
[V16 - P1594] 

by the pandemic (para 45). 

36. The court a quo accordingly exercised its discretion on the basis, as it put 

it, "the normative vision of the Constitution which aims that everyone 
[V16 - P1594 to 1595) 

living in the country should live a dignified life" (para 46). This required 

the exercise of a discretion on the facts of the current case which served to 

assist "those most in peril", being "millions of South Africans who barely 1 o 
[V16 - P1594 to 1595) 

survive on a day to day basis" (para 46). The court a quo's approach in 

this regard is not challenged by any of the unions. 

[V16 - P1595) 

37. As regards the unions' resort to a "compromise" (para 47) or "phased in" 
[V16 - P1593 to 1594) 

(para 42) remedy the court a quo recorded that no details were provided by 

any of the unions to show how the staggered approach obliquely contended 

for as fallback could work. This is correct. None of the unions 

demonstrated or suggested in their founding affidavits that the court a quo 

overlooked any detail at all. But in fact there was none - other than 

Governments' evidence to the effect that for the foreseeable future no 
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phasing-in of clause 3.3 was feasible. This was supported inter alia on the 

basis of the United Nations study to which 1 have already referred. 

38. The court a quo also correctly referred in this context to new negotiations 

already engaged in for purposes of the new wage cycle commencing 
[V16 - P1595) 

. imminently (para 47). Phasing in an historical deal would interfere with 

such a negotiation process and render it unworkable and unbudgetable. As 
[V16 - P1595) 

the court a quo correctly held (para 48), it would extend beyond the realm 
[V17 - P1656) 

of judicial intervention to direct a phased implementation of clause 3.3 in 

these circumstances and the prevailing economic and social context. This 

applied particularly, the court a quo pointed out, in the absence of any 1 o 

evidence or guidance provided by the unions as regards the extraordinary 
[V16 - P1595) 

last-ditch remedy for which they contended (para 48). The absence of 

evidence and guidelines suggested by the unions is common cause. No 

evidence had been produced or ventilated a quo. Nor any in the founding 

affidavits. Thus the separation of powers considerations operating against 
[V16 - P1595) 

the unions a quo - requiring, as the court a quo recognised (para 48), 

"difficult fiscal balancing" by the judiciary - are now compounded also by 

this Court's consistent acknowledgement that it is not in the interests of 

justice for this Court to consider issues as a court of first and final instance. 

But this Court is not even put to that: still no adequate body of evidence 20 

has been put up by the unions. 
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39. The above analysis leads to the first ground of opposition to the application 

for leave to appeal before this Court. It is the lack of prospects of success, 

which - with other considerations - renders it not in the interests of justice 

to entertain this matter, and renders such points of law to which the unions 

now retreat unarguable. 

40. Therefore on both bases of jurisdiction exercisable by this Court the 

application for leave to appeal falls to be dismissed: it is not in the interests 

of justice to entertain it; and it does not raise an arguable point of law 

warranting this Court's attention in the public interest. This I demonstrate 10 

with reference to both the common law contractual requirement of 

lawfulness and the constitutional requirement of legality governing all 

exercises of public power, and yet further considerations - many of which 

articulated already in this Court's established caselaw. 

[V17 - P1656) 

(1) Illegality of clause 3.3 

41. I am advised that section l(c) of the Constitution confers public power on 

organs of State only insofar as they act within the law. The law conferring 
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the power to conclude a collective agreement like Resolution 1 of 2018 is 

the Public Service Act. 

42. Pursuant to regulations 78 and 79 prescribed under the Public Service Act 

the first respondent is authorised to enter into collective agreements. But 

this authority is specifically limited. Under regulation 78(2)( c) a collective 

agreement may "only" be "entered into" if ''the fiscal requirements 

contained in regulation 79" are met. Regulation 79, in turn, authorises 

entering into a collective agreement with financial implications only if the 

executive authority concerned can cover the cost from his or her 

departmental budget; or on the basis of a written commitment by National 1 O 

Treasury to provide the additional funds; or if the cost can be covered from 

the funds of other departments or agencies with their written consent and 

National Treasury's approval. 

43. As mentioned in the above factual overview, in this case there was no such 

consent or approval or commitment; and the cost could not be covered from 

the DPSA's budget. 

44. This is reflected in the-then Minister of Finance's letter dated 14 February 
[V18 - P1778 to 1779) 

2018. It comprises annexure Al2 to the DPSA's answering affidavit filed 

a quo. In it Minister Gigaba recorded that he had been requested to 

~ - Ho,\\ 
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consider increasing the medium-term envelope available for salaries by 

RI 5 billion. The applicable budget baseline for "compensation" (i.e. 

salaries of state employees) was Rl 10 billion. The increase was necessacy 
[V17 - P1655 to 1656) 

to fund the increases contemplated by clause 3. 

[V18 - P1778) 

45. The Minister recorded that National Treasury had "carefully examined the 

request against funds available within the fiscal framework". He 
[V18 - P1778) 

responded that this exercise established that '~no additional funding can be 
[V18 - P1778) 

made available to fund the wage negotiations" beyond the "funding 

envelope over the 2018 MTEF". 

46. In his letter Minister Gigaba confirmed that National Treasury was only 1 o 

prepared to approve an approach whereby Rl2 billion was freed up through 

voluntary early retirement of 19 000 public servants. Even then the cost-

of-Jiving adjustments could not exceed the explicit parameters recorded in 

Minister Gigaba's letter. Early retirement (a crucial condition completely 

absent form Resolution 1 of2018) apart, the cost-of-living adjustments 
[V17 - P1655 to 1656) 

extended by clause 3 significantly exceeded the limits reflected in Minister 

Gigaba's letter. 

47. Minister Gigaba's letter required that cost-of-living adjustments not exceed 

the following: 
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2018/19 2019/20 2020/21 
Salary levels 1-7 CPI+ 0.15% CPI+0.25% CPI+ 0.50% 
Salary levels 8-10 CPI +0.00% CPI +0.20% CPI+o.30% 
Salary levels 11-12 CPI+0.00% CPI+ 0.00% CPI+ 0.20% . -

48. Contrary to National Treasury's approval as conveyed in Minister Gigaba's 
[V17 • P1655 to 1656) 

letter, clause 3 of Resolution 1 of 2018 contrived the following: 

2018/19 2019/20 2020/21 
Salary levels 1-7 CPI+ 1.50% CPI+ 1.00% CPI+ 1.00% 
Salary levels 8-10 CPI+ 1.00% CPI+ 0.50% CPI +0.50% 
Salary levels 11-12 CPI+ 0.50% 1 CPI + Q_.00% CPI+0.00% 

[V17 • P1655 to 1656) 

49. Thus clause 3 quite clearly exceeded what National Treasury had approved. 

50. There had furthermore been no commitment (written or otherwise) by 

National Treasury to provide additional funds to bridge the deficit. 

National Treasury specifically referred, in a subsequent letter (dated 11 
[V10 • P943 to 944) 

July 2018) by then Minister Nene (comprising ''NT2" to my answering 
[V10 • P943] 

affidavit a quo), to the fact that "the cost implications of the wage 

agreement amount to R30 billion over and above the 2018 MTEF baseline 
[V10 • P943] 

compensation budget." The letter further records that "[t]his money is not 

provided for in the current fiscal framework." Accordingly the shortfall 

10 

had to be addressed by some 20 000 employees leaving the public service, 20 
[V10 • P944] 

the letter recorded. It is the money required for this "exiting" (through 

voluntary early retirement) which, it was contemplated, could be made 
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available "through the budget process". But the final amounts to be 
[V10 - P944] 

approved would depend, Minister Nene recorded, inter alia "on the number 

of applications [for early retirement], the overall fiscal strategy and 

obtaining the requisite budgetary approvals." By the date of Minister' 

Nene letter (11 July 2018) - thus after the conclusion of Resolution 1 of 

2018 - neither National Treasury nor Parliament approved the R30 billion 

shortfall. 

51. Nor had there subsequently been any purported post hoc approval, 

appropriation or ratification (nor purported "condonation"). None of the 

subsequent budgets made provision for this deficit. Instead, they 1 o 

consistently cautioned against the adverse fiscal effects wrought by the 

wage bill. 

52. Therefore Resolution l of 2018 falls foul of the constitutional principle of 

legality on account of violating Public Service Regulations 78 and 79. 

53. It is also incongruent with section 216 of the Constitution, which provides 

for the establishment of National Treasury and national legislation which 

prescribe measures to ensure transparency and expenditure control in each 

sphere of government. National Treasury's important constitutional 

control role had been negated. Under the constitutionally-mandated 
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legislation establishing National Treasury, the Public Finance Management 

Act 1 of 1999 ("the PFMA"), it consists of the Minister of Finance and the 

national department responsible for financial and fiscal matters. Thus both 

political accountability (by the Minister) and subject-matter expertise 

(contributed by appropriately qualified officials) comprise the intended 

constitutional and statutory treasury control. 

54. Resolution 1 of 2018 similarly flouts sections 213 of the Constitution. 

Section 213 provides for payments from the National Revenue fund only 

insofar as money has been appropriated by Parliament, or as a direct charge 

authorised under national legislation. As mentioned, there has been no 10 

appropriation, nor compliance with the relevant national legislation. It 

follows that also national and subordinate legislation giving effect to 

section 213 of the Constitution (e.g. section 39 of the PFMA) had been 

breached. 

55. Simultaneously section 215 of the Constitution was also infringed. 

Section 215 provides for effective financial management of the economy, 

debt and the public sector through budgetary processes. The public sector's 

unbudgeted wage bill resulted in debilitating debt. It also bypassed 

financial management as contemplated by the Constitution and national 

legislation. 20 

~. 
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56. For the above reasons, Resolution 1 of 2018 is unlawful, invalid and 

unenforceable. This constitutes the first, independent and dispositive, 

ground on which the Minister of Finance opposed the enforcement of 
[V17 - P1656) 

clause 3.3 a quo, and now opposes the application for leave to appeal 

against the Labour Appeal Court's unanimous judgment upholding the 

Minister's case. 

57. The judgment a quo is unassailable in the light of this Court's judgment in 

AMCU v Chamber of Mines of South Africa, to which I have already 

referred in the introduction. In AMCU this Court confirmed that the 

doctrine of legality applies equally to collective agreements. A collective 10 

agreement concluded or extended in contravention of the applicable 

empowering provision is accordingly unlawful, invalid, and unenforceable. 

The Labour Appeal Court correctly so concluded and ruled. The 

unchallenged legal principle, and clear precedent, of AMCU are the short 

answer to this application. 

[V17 - P1656) 

(2) Unconstitutionality of implementing clause 3.3 

58. Secondly, the Labour Appeal Court's judgment is also for a further reason 

unassailable. This, too, is supported directly by this Court's caselaw. In 

Barkhuizen v Napier (to which I have also already referred) this Court held 
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that public policy precludes specific performance of "a contractual term if 

its enforcement would be unjust or unfair''. This is clearly such a case, as 

the uncontested facts confirm. 

59. The unions do not deny that the public wage bill escalated through rolling 

year-on-year increases which perpetually beats inflation and outperform 

private sector salary increases. The resulting bloated wage bill is a 

significant contributing factor of government's crippling debt. It is 

unsustainable, particularly under Covid-19 circumstances. Government 

currently spends some 51 % of tax revenue on the civil servants' wages. 

There are 1.3 million cjvil servants, while the South African population is 1 o 

over 59 million. Thus 51% of revenue is spent on 2% of the population. 

60. Both the private sector and higher echelons public servants have accepted 

salary cuts. Unions in the steel sector had agreed to a wage freeze for 2019 

already in light of the pressures experienced in that sector. But before this 

Court the active unions seek not only to sustain the current - already 

disproportionately increased - salaries. This while simultaneously also 

benefitting from job security (unlike the private sector, where job security 

could not survive Covid-19). They actually seek yet further increases. This 

when the entire economy and country, like the rest of the world, had to 
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make sacrifices in solidarity with vulnerable people more severely hit by 

the consequences of the pandemic. 

[V17 - P1656] 

61. In such circumstances the claim that clause 3.3 be enforced is contrary to 

the Constitution. It frustrates section 7(2) of the Constitution, which 

obliges the State to respect, protect, promote and fulfil the rights in the Bill 

of Rights. In order to comply with this . constitutional injunction, 

government cannot be compelled to withdraw scarce public resources from 

budgeted obligations and emergency allocations required by the Covid-19 

cns1s. 

[V17 - P1656] 

62. If clause 3.3 is enforced, the amount available to the State to allocate to 10 

basic education, healthcare and similar constitutional rights will 

necessarily be reduced by a further R37.8 billion. Some of these rights 

(e.g. rights to healthcare and social assistance) require progressive 

realisation, which precludes regressive service delivery. Regression would 

unavoidably result from reduced funding. Reduced funding is inevitable if 

an increase in the wage bill amounting to tens of billions of Rands is to be 
[V17 - P1656] 

funded from other votes. And enforcing clause 3.3 will force Government 

to siphon funds from other votes. The result is in principle the same, even 

if the unions' quantification is correct. There would still be multiple 
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billions of Rands spent on clause 3.3 instead of competing and higher 

constitutional obligations to more vulnerable right-bearers. 

63. Moreover, rights like those entrenched in sections 28 and 29 require, I am 

advised, immediate realisation. Thus they are not even subject to the 

availability of funding. They will perforce be affected adversely if 

available funding is withdrawn pursuant to a reallocation of the budget 
[V17 - P1656] 

consequent to a court order enforcing clause 3.3. As the Minister recently 

acknowledged in a public response, Government will be obliged to obey 

such court order and unavoidably divert public funds from other 

constitutional commitments. 

64. In such circumstances, and particularly in the context of the Covid-19 
[V17 - P1656) 

crises, the enforcement of clause 3.3 is inconsistent with the public interest 

and public policy, to which the Constitution gives content. 

(3) Judicial exercise of court a guo's remedial discretion 

65. The Labour Appeal Court was vested with a wide discretion (i.e. a 

discretion in the strict or narrow sense) to grant just and equitable relief. 

The relief sought by the PSA applicants (namely specific performance) is 

inherently discretionary. ln the circumstances of this case it had correctly 

10 
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been accepted by all parties concerned that just and equitable relief had to 

be granted, and that this entails the exercise of the court a quo's discretion. 

66. The Government respondents' answering affidavits a quo demonstrated 

that an order of specific performance compelling the implementation of 
[V17 - P1656] 

clause 3 .3 did not amount to just and equitable relief in the circumstances 

of this case. This, too, relates (as the previous basis of opposition) to 

Government's competing constitutional commitments to respect, protect, 

promote and fulfil the rights in the Bill of Rights particularly pending the 

pandemic. But it operates at the discretionary level of remedy. 

67. The relief claimed by the unions requires a radical realignment of 1 o 

Government's emergency Covid-19 special budget. The budget formed 

the subject of extensive submissions by both National Treasury and the 

Department of Public Service and Adininistration in the papers filed a quo. 

None of this was placed in issue by the unions. It is common cause that 

the budget is indeed under tremendous pressure. And one of the biggest 

burdens on the budget is the bloated public wage bill. 

68. As mentioned, public servants have been the beneficiaries of decades' 

above-inflation salary increases outperforming private sector salaries. In 

such circwnstances it is simply not just and equitable to claim yet further 

~-~\~ 
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mcreases. Least of all in the current circumstances. Government had been 

compelled by the Covid-19 economic conditions to expend additional 

funds to protect vulnerable people, some rendered destitute by job losses 

or salary cuts in the private sector. Others are now in desperate need of 

accelerated progressive realisation of the right to healthcare, food, 

sanitation or social welfare as the Covid-19 circumstances compel. Yer 

others are entitled to the immediate realisation of the right to basic 

education and children's rights, whose realisation is now rendered more 

burdensome on the budget. And in order to · prevent the indefinite 

prolonging of the pandemic and the suffering it causes, Government is 1 o 

compelled to make available billions of Rands to fund vaccines. 

69. Nothing in the founding papers filed before this Court (and less still before 

the court of first instance) establishes that the Labour Appeal Court 

exercised its remedial discretion unjudicially. I am advised that this Court 

confinned repeatedly that a court of appeal will not readily interfere with a 

discretion exercised by a court of first instance, especially not where the 

court a quo exercised a "true discretion". And the discretion brought to 

bear in granting just and equitable relief is a discretion in the true sense, 

this Court confirmed. 
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(4) Judicial exercise of the court a quo's dis.cretion regarding 

"delay" 

70. Similar considerations arise as regards the court a quo's exercise of its 

discretion to overlook the contended delay in lodging a collateral review. 

71. The Labour Appeal Court correctly applied this Court's judgment in 

Khumalo. There is therefore no basis for interfering with the exercise of 

its discretion. Demonstrably no prejudice in the contemplated sense is 

suffered by the unions. They do not contend that any delay has prejudiced 

them in the prosecution of their case. 

72. Conversely, the public interest compels - particularly amid Covid-19- that 1 o 

the legality of the clause sought to be enforced at the cost of billions of 

Rands should, as it did, receive judicial scrutiny before the court's 

imprimatur is superimposed on the unions' unprecedented and unparalleled 

purported enforcement of specific performance - which itself, as 

mentioned, is a discretionary remedy. 

73. The Labour Appeal Court was entirely correct, with respect, in holding that 

the validity and enforceability of the clause is inextricably bound up with 

the legality issue raised in the counter-applications. There is no coherent 
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attack on this conclusion by any of the unions. It follows that there is also 

no viable basis for impugning the court a quo's exercise of its discretion to 

overlook - to the extent that this was required - any undue delay 

attributable to the Government respondents in instituting any counter-

application, if such application was indeed needed. 

(5) Unaffordability, frustration and unforeseeabilitv 

74. As my affidavit a quo stated without any contraction, none of the Covid-

19 consequences had been foreseen or was reasonably foreseeable when 

Resolution l of 2018 was concluded. In fact, not even the adverse fiscal 

developments pre-dating the Covid-19 pandemic had been (or could 1 o 

reasonably be) foreseen. This, too, has not been seriously contested by the 

umons a quo. It had been Government's explicit premise that the 

budgetary deficit resulting from Resolution 1 of 2018 would be reduced by 

early voluntary retirement. But this had not occurred. Instead, it had been 

frustrated (as the DPSA's answering affidavit filed a quo demonstrated) by 

the unions. 

75. There has therefore been, in multiple respects, a material change of 
[V17 - P1656] 

circumstances which renders the enforcement of clause 3.3 contrary to the 

substratum of the purported agreement. This constitutes an independent 

~· ~ 
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contractual defence under the existing common law of contract, even if a 

purely private-law approach is to be adopted (as the PSA's case a quo 

preswned). 

76. I have nonetheless requested in my answering affidavit a quo that in the 

event that the court should for any reason conclude that the existing 

common law of contract does not provide a defence to enforcement under 

the peculiar circumstances of this case, that the common law be applied, 

alternatively developed, pursuant to section 39 of the Constitution to 
[V17 - P1656] 

preclude enforcement of clause 3.3 in the current extraordinary 

circumstances. As my previous affidavit submitted, this outcome could be 1 o 

obtained via various approaches. For instance, by special application of 

the doctrine of objective impossibility (as it applies under South African 

law); adopting and applying the doctrine of frustration (as it applies in 

English law); or recognising the clausula rebus sic stantibus (as accepted 

and applied both under international law and comparable foreign law as a 

manifestation of the good faith criterion underlaying the principle pacta 

sunt servanda governing also the enforcement of agreements). 

77. Significantly none of the unions seriously objected a quo against such 

application or development of the conunon law pursuant to section 39 of 

the Constitution. Nor could they. Section 39 of the Constitution enjoins 20 
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courts to apply or develop the common law as required to give effect to the 

Constitution. This is to be done on the basis of the common cause facts set 

out fully in Government's answering affidavits filed a quo. The unions 

have had an opportunity to ventilate these facts fully. None of the relevant 

facts is materially in issue. 

78. To the extent that ground of opposition may arise, despite the previous 

grounds on the merits being dispositive, I understand that further legal 

argument will be addressed on this legal issue at the appropriate stage. 

79. Any or all of the above five bases of opposition on the merits constitutes a 

sufficient basis for refusing leave to appeal. This is further confirmed by 1 o 

the imminent mootness of the relief for which the unions contend. 

(6) Mootness 

80. The unions lodged both their litigation in the Labour Court and their 

parallel arbitration proceedings in the ordinary course. They made no 

attempt to expedite the matter. 

81 . Exacerbating this, despite the Lahour Appeal Court delivering its judgment 

now sought to be appealed already on 15 December 2020, the unions 

.. ~ ~-
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awaited the last day - under the extended dies inducia applicable to the 

ensuing festive season - to lodge their applications for leave to appeal. 

They have accordingly had an effective one and a half months to prepare 

their application and, despite the national crisis, and the looming date for 

expiry of the agreement, used the entire period to do so. 

82. Even then one of the unions (the South African Policing Unions) asserted 

an entitlement to file its application belatedly, and thereafter attempted to 

exercise the entitlement to file an answering affidavit within the times 

allowed for parties opposing applications for leave to appeal. This resulted 

in an exchange of correspondence culminating in SAPU filing a notice to 1 o 

abide, thus effectively exiting - albeit belatedly - the litigation. Yet 

another union had accepted the need for condonation, and indicated their 

intention to file their affidavits over a week after the extended due date had 

expired. I shall deal with the condonation application of the relevant union, 

the National Union of Public Service and Allied Workers, below. For 

present purposes the point is that the unions have throughout the 

proceedings litigated at their leisure. 

83. All the unions have accepted that the Government respondents should file 

consolidated answering affidavits to be delivered within the stipulated time 

under this Court's rules as calculated from the date of the last founding 20 

~ · .~~ 
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affidavit. Accordingly the answering affidavits fall due on 22 February 

2021 . Despite the difficult time of year, in which both the State of the 

Nation Address and the budget is to be delivered, Government shall make 

best endeavours to achieve or even anticipate this deadline. 

84. The unions, for their part, have made no attempt to contend for or procure 

any expedited or even urgent hearing. No urgency is even alleged in any 

of the founding affidavits. 

[V17 - P1656) 

85. Yet, in its own terms, clause 3.3 demonstrably can operate only until 31 

March 2021. The Labour Appeal Court pointed this out in exercising its 

remedial discretion. As a consequence of the imminent expiry of 1 O 

Resolution 1 of 2018 new salary negotiations for the next wage cycle have 

been underway, as the judgment reflects, even before the hearing in the 

Labour Appeal Court. By the time that this Court will be in a position not 

only to hear the matter but also deliver a judgment the implementation of 
[V17 - P1656) 

clause 3.3 will be moot. It is not sought to be enforced retrospectively, and 

no relief is framed (whether in this Court or a quo by the unions) to 

implement the clause post hoc or in increments or on any alternative basis 

other than in accordance with the strict terms of the clause itself. 
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86. Nothing in the founding papers establishes that it nonetheless, 

extraordinarily, in the interests of justice to consider this matter despite the 

mootness arising next month. It had been manifest since, at the latest, the 

Labour Appeal Court's judgment (which referred correctly to the pending 

negotiations to which the parties referred). Entertaining a moot inatter may 

impede the parties' ability to negotiate freely and constructively, and is 

therefore also for this reason not in the interests of justice. Less still in the 

public interest. 

(7) Public interest 

87. Finally, it is also not in the public interest to entertain the matter. This is, 10 

firstly, for the reasons set out above as grounds of opposition on the merits. 

Secondly, there is no merit in the arguments advanced by the unions in an 

attempt to justify this Court's exercise of its special jurisdiction. 

88. Demonstrably the sensational contention that anything other than specific 

performance would sound the death knell to collective bargaining is 

untenable. In its own terms it invites the riposte that specific enforcement 

in the circumstances of this case would sound the death knell to the rule of 

law, Covid-19 remedial measures, the recovery of the economy, and 
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compliance with all Government's competing constitutiona] obligations 

including those to the most vulnerable members of society. 

89. The unions' contention is in any event also otherwise untenable. 

Enforcement of the c1ause in question involves peculiar issues which are 

context and fact-specific. Thus refusing specific enforcement in the 

circumstances of this case does not have implications for collective 

bargaining - other than confirming that collective bargaining is, as this 

Court already concluded in CUSA, not immune from constitutional 

discipline. 

90. These and other grounds of oppositions will be amplified, to the extent 1 o 

appropriate at this stage, in summarising the relevant fiscal facts and 

thereafter traversing the array of founding affidavits. 

D. Principles of fiscal and public finance policv and their application to 

the facts of this case 

91 . The answering affidavits filed by the Government respondents in the court 

a quo fully record the extensive budgetary data, documents, and deficit. 

All of these are contained in contemporaneous material fully ventilated 

before Parliament and available to the unions. Much of the material facts 

were known to the unions even before launching their litigation, and at least 

~.~ 
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the crux of the pre-Covid-19 fiscal difficulty was well-known at the time 

of negotiating Resolution 1 of 2018. The adverse fiscal situation and the 

major contributing factor (the bloated wage bill) are not open to 

contestation. Nor did any of the unions attempt to raise any issue in this 

regard. It suffices therefore, at least for present purposes, to provide a 

shortened summary of the precarious situation more fully essayed in 

Government's answering afTtdavits a quo. 

92. First, the 2017 Medium Tenn Budget Policy Statement (".MTBPS") 

publicly recorded facts widely known to negotiators involved in the 

subsequent wage resolution being negotiated at the time. It is that 1 O 

Government could not afford wage increases above CPI. 

93. Second, the public service has a legacy of above CPI salary increases. Over 

the decade preceding the 2017 MTBPS the average increase was more 

than 2 percentage points above CPI. This has disproportionate cumulative 

financial effects for Government. Year-on..:year growth above inflation 

results in a wage bill both distorted and distended, ill-aligned to the buying 

power of the increased salaries, and drastically divorced from revenue 

realities (which depend on GDP and GDP growth). The fiscal deficit 

resulting from multiple years' above-inflation salary increases is ever-

. . 
mcrcasmg. 20 
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94. Third, since 2017 the public sector wage bill continued to account for a 

large and ever-growing proportion of consolidated Government spending. 

It represents the fastest growing item in the budget for the previous decade, 

and increased at an average of 11.2% annually. It is the increase in wages 

and remuneration (not increases in employment numbers) which creates 

this staggering trend. It was further compounded by the termination of the 

so-called practice of"clawing back". The effect was that in the many years 

that inflation was lower than projected, public servants maintained a higher 

wage than was negotiated. This yet further detached the growth in the 

public sector wage bill from the economic reality. 10 

95. Fourth, during the 2018 MTBPS period GDP has grown more slowly, 

resulting in wage bill expenditure rising from 8.9% to 11.6% of GDP. This 

necessarily haemorraged public funds available for spending on goods and 

services and capital expenditure. What this means is that Government has 

not been able, as it would otherwise have done, to allocate public financial 

resources more munificently to fulfill its section 7(2) constitutional 

obligations. Whereas socio-economic rights had to be realised 

progressively, it is the wage bill which increased - rapidly. This increase 

in compensation spending is at the expense of necessary non-compensation 

spending (e.g. textbooks, teaching materials, school nutrition and transport; 20 
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and their equivalents in respect of other fundamental rights). It is also at 

the expense of the headcount. The correct ratio between e.g. teachers and 

school children (or health workers and healthcare recipients) is required for 

fulfilling fundamental rights. 

96. Fifth, the above trend continued during the subsequent financial years. A 

very large proportion of national expenditure has historically been 

attributable to state employees' salaries. By 2019 it grew to 35.4%. This 

steadily-increasing trajectory means that public spending on other 

important inputs and capital equipment required to fulfil constitutional 

obligations are adversely affected. 

97. Sixth, not only Government's ability to afford its other constitutional 

obligations is compromised. Also the public service itself suffers. This is 

since Government's budget for compensation necessarily requires a trade-

off between employee numbers and remuneration figures. The more rapid 

the rise in remuneration, the slower the increase· in personnel numbers. 

When salaries rise faster than the budget as a whole, an increase in salaries 

results in departments' having to reduce headcounts. Thus the ballooning 

wage bill is also prejudicial to employment levels and job creation. 

Accordingly at best for the unions any section 23 argument is net neutral. 

10 
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98. Seventh, although revenue growth in South Africa has occurred slowly 

since the world-wide financial crisis of 2008, between 2006 and 2019 

spending on public servants' salaries has more than tripled. This resulted 

mostly from above-inflation remuneration increases. The effect of this 

trend is that public servants in the national and provincial spheres of 

government earn some 20% of all wages received in the non-agricultural 

formal sector of the entire economy. Even on a conservative estimate 

(which does not account for temporary workers, of which there are many 

in Government's expanded public works programme) the average annual 

increase in public service remuneration has been more than I 0% faster than 1 o 

the rate of increase of employees in the rest of the economy. This figure 

still understates the true gap, however, because private sector salaries have 

risen fastest amongst the highest earners, with increases for ordinary 

workers and employees being somewhat lower than the private sector 

average as a whole. It nevertheless confirms the ever-expanding gap 

between public sector and private sector remuneration growth. 

99. Eighth, spending on government employees' salaries has grown much 

more quickly than the budget and tax revenues. Whereas government 

spending on compensation increased by 261 % between 2006/07 and 

2019/20, the economy grew by only 170%. As a result compensation 20 

spending accounted for 42% of tax revenue in 2019120. Debt increased 

~ . . \Yi 
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by 293% during the decade ending in Government's 2019/20 financial 

year. A key driver of this increase was the burgeoning wage bill. The wage 

bill not only contributed to government debt, but of course also to the 

rapidly rising cost of servicing debt. The rise the cost of servicing debt is 

a consequence of Government's credit downgrading below investment 

grade. And the downgrade is, in tum, a result inter a/ia of debt levels (of 

which the wage bill is a considerable contributor). Thus the wage bill 

creates a vicious fiscal circle. 

100. The wage bill's ballooning is not a result of substantial growth in the 

number of public servants. The latter has increased by only 15% from 1 o 

2006/07 to 2019/20 from 1.147 million employees to 1.317 million. 

During the same period the average remuneration in the public sector 

increased by 193%. What this means is that 78% of the increase in the 

public wage bill is attributable to higher remuneration, and 22% is 

attributable to additional appointments. The result is an increase over the 

same period of public service salaries at an average of 9.4% per year. This 

when the average inflation rate was only 6.5%. 

101. The cumulative inflation-adjusted effect of salary increases, adjustments 

and progression is (on some estimates) a 44% increase between 2006/07 

and 2019/20. However, this estimate substantially understates the reality. 20 

~ •• i~ 
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Corrected to counteract the occluding effect of retirement by more senior 

officials (who are replaced by more junior officials remunerated at lower 

salary scales), the inflation-adjusted remuneration for public servants 

increased on average by 70%. This is exorbitant and unsustainable. 

102. If the fiscal consequences of Covid-19 are not carefully controlled, South 

Africa may face a sovereign debt crisis. Examples of such crises - even 

absent any pandemic - abound. Two other BRICS countries, Brazil and 

Russia, have endured sovereign debt crises. Ukraine, Pakistan, Uruguay, 

Turkey and Mexico have similarly experienced debt crises. The Covid-19 

pandemic may cause more countries to succumb to sovereign debt. A close 1 o 

neighbour and fellow SADC state, Zambia, in recent weeks already has. 

103. It is therefore fiscally untenable to continue expending increasingly scarce 

public finance resources on ballooning public service salaries. It is 

unaffordable, it inflates Government debt, it increases the cost of financing 

debt, and it impedes service delivery (and the provision of infrastructure 

critical to service delivery). Inflated government debt raises 

macroeconomic risks, which retard growth across the economy as a whole 

by raising the cost of capital and slowing down investment. Unless brought 

under control, ·ultimately South Africa will be impoverished to the extent 20 
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that it is altogether impossible to afford any aid to its most vulnerable 

individuals. 

[V17 - P1656) 

104. The the enforcement of clause 3.3 will yet further exacerbate a stark 

reality: public servants' salary increases are incurred at the expense of 

social welfare. This in a context where, between 2007 /08 and 2019/20, 

some 33% of all government spending was in respect of state employees' 

remuneration. Transfers to households (which include social grants) 

comprised less than half of this: I 6%. 

I 05. In order to stabilise government debt, recent budgets have sought to reduce 

allocations to a number of government functions and departments. These 1 O 

had already been introduced in the previous budgets, but also featured in 

the 2020 Budget. The latter include a reduction ofR13.2 billion in respect 

of public transport; reductions ofR5.2 billion in respect of basic education 

and higher education; and reductions of R3.9 billion in respect of the 

Department of Health. There is therefore no scope for yet further 
[V17 - P1656] 

reductions to counteract the fiscal effect of enforcing clause 3.3. 

106. The unavoidable Covid-19 fiscal relief package extended by Government 

in 2020 inevitably exacerbated the budgetary situation. Government has 

had to introduce a set of economic relief measures amounting to billions of 

t..h . ~\~ 
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Rands. These combine tax relief, loan guarantees, balance sheet 

drawdowns, and spending measures. The spending measures amount to 

R190 billion, of which R145 billion was provided immediately, as outlined 

in the supplementary or adjustments budget tabled on 24 June 2020. They 

seek to respond to the devastating consequences of the Covid-19 pandemic. 

The Rl45 billion relief package came at a cost of suspending Rl00.9 

billion of spending on national and provincial departments. The latest 

estimates from National Treasury are that Rl65 billion of the spending 

measures and balance sheet drawdowns have been utilised as at 31 

January 2021. The immediate net effect was an increase in the expenditure 1 o 

ceiling by R36 billion. 

107. At the same time Government has had to adopt also special Covid-19 tax 

measures. These amount to R70 billion of deferred or foregone revenue, 

some resulting from job losses suffered in the private sector. As at 31 

January 2021, the National Treasury estimates that R53 billion of these 

measures have been utilise and continued demand is likely as the Covid- I 9 

pandemic continues to spread. 

108. Public sector jobs are at present secure. But, as the Minister's Covid-19 

budget speech recorded, throughout the world tens of millions of jobs have 

been destroyed; and unemployment in South Africa itself had increased 20 
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to 30.1% even before the effects of Covid-19. The result is the most 

extensive collapse in global per capita income since 1870. 

109. The fiscal framework for 2020/21 reflects a consolidated budget deficit of 

R761.l billion. South Africa's spending will exceed R2 trillion. Tax 

revenue collected thus far for the 2020/21 period is already R35.3 billion 

behind target. By the time of deposing to my previous answering affidavit 

it was expected that the tax target for the 2020/21 period will ultimately be 

missed by over R300 billion. The National Treasury's latest estimate for 

tax revenue shortfall remains significantly in excess ofR200 billion for the 

2020/21 financial year. As mentioned, the most recent estimates provided 1 o 

by some economists adopt a more optimistic outlook, suggesting that the 

shortfall may be between R230 and R280 billion. The bottom-line is that 

the deficit is in the order of hundreds of billions of Rands. 

110. Incurring additional debt is fiscally untenab 1 e under the Covid-19 

circumstances. The pandemic resulted in South Africa's public ·finances 

being dangerously overstretched, as the 2020 supplementary budget speech 

cautioned. This was further confirmed by the Medium-Term Budget 

Policy Statement, which estimates that government debt will rise to R3.9 

trillion in the 2020/21 financial year, further increasing to R4.5 trillion 

in 2021 /22. South Africa is thus in danger of being overwhelmed by debt. 20 

.. ~ - N.~ 
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If it occurs, devastating consequences will be felt especially by the poor, 

and essential service delivery on education and other public policy 

priorities entrenched by the Constitution. Examples of countries where this 

had occurred include, as the 2020 supplementary budget speech reflects, 

Argentina, Germany, Greece, Zimbabwe, and even apartheid South Africa. 

111 . The State is increasingly financing operational activities through borrowed 

funds and using one set of borrowings to service other debts. According to 

the 2020 Medium-Term Budget Policy Statement, short-term borrowings 

increased to R143 billion in 2020/21, compared to R36.1 billion in the 

previous financial year, while at the same time R66.9 billion of debts had 10 

to be redeemed or settled in 2020/21, a figure which is set to rise to RI 50.6 

billion in 2022/23. In this manner, cash reserves are being periodically 

sourced through borrowings in order to redeem or settle other debt 

obligations that are coming due. The explanatory memorandum 

accompanying the extraordinary Covid-19 budget review reflects that there 

are simply no residual financial resources available to fund the 
[V17 - P1656] 

implementation of clause 3.3. Even one of the most crucial and immediate 

constitutional obligations, basic education, has seen a net reduction in 

funding of R2.095 billion. This reduction affects 12 million school 

children, and is to be seen in the light of the reduction in the vote on 20 

employment and labour (which amounts to R262 million). 
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112. Government already spends 51 % of tax revenue on the civil servants' 
[V17 - P1656) 

wages. If clause 3.3 (for which, as mentioned, the budget made no 

provision) were to be implemented, the figure creeps closer to 60%. This 

in circumstances where the average remuneration in national and 

provincial government exceeded the average remuneration in the private 

sector during 2019/20 by 40%. This gap is currently increasing. 

113. The public sector of South Africa is remunerated at a level which is also 

higher than public servants in comparable countries. IMF data reflects that 

South Africa pays 31 % more than the emerging market average viewed as 

a ratio of earnings to GDP per capita. Similarly the Organisation for 1 o 

Economic Co-operation and Development reported that in 2017 that the 

country's compensation of public servants accounted for a larger share of 

GDP than any country in South Africa's peer group. Relative to each 

country's GDP per capita, South African police officers are paid more than 

any other country surveyed by the OECD. Doctors and nurses in the South 

African public service receive respectively 12 and 4.5 times more than the 

level of GDP per capita. Their colleagues in comparable income group 

countries are paid only 2.2 and 2.7 times the level of GDP per capita. South 

Africa has fewer public servants per capita than is the norm. Yet a higher 
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proportion of GDP is spent on public sector remuneration than is the norm 

in other countries. 

114. The wage bill deficit is incapable of being bridged by increasing taxes. 

Despite the large tax increases introduced between 2015/16 and 2017/18, 

the tax-to-GDP ratio did not improve. Instead, the shortfall in expected 

revenue grew progressively larger. There are, moreover, no gaps in the tax 

system capable of generating significant increases in revenue. This is, 

firstly, because personal income taxes already amount to almost 40% of all 

tax revenue. This is relatively high compared to South Africa's peers. 

Secondly, the Davis Tax Commission concluded that wealth tax is unlikely 1 o 

to generate significant revenue. Thirdly, VAT has already been increased 

to 15% without the desired effect. Fourthly, corporate tax rate is already 

high compared to South Africa's peers and the quantum of taxable profits 

has diminished. In any event, increasing corporate tax has adverse impacts 

on the prices of goods and services, and on job creation by corporations. 

Increasing taxes risks further retarding economic growth by reducing the 

expected retwns for investing in businesses. Fifthly, the Covid-19 

pandemic depletes taxpayers' taxable income. Personal income is, as the 

2020 Supplementary Budget Review recorded, under significant pressure 

resulting from job losses, labour unavailability and employers' inability to 20 

pay full salaries arising from the Covid-19 pandemic. This renders it 

t.h . .\~ 
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inequitable and indeed impossible to tax individuals yet further. 

Particularly for purposes of affording above-inflation increases to public 

servants' salaries that are already higher than salaries in the private sector. 

115. Similarly the wage bill deficit is incapable of being funded from elsewhere. 

As the 2020 Supplementary Budget Review reflects, in 2020/21 South 

Africa's consolidated budgetary deficit is projected to increase yet further 

(from 6.8o/o as estimated in the 2020 Budget) to 15.7% of GDP. This trend 

is to be reversed (not accelerated by incurring yet further debt) in order to 

prevent a sovereign debt crisis. Otherwise debt will quickly spiral beyond 

140% of GDP. Already at this stage, however, the large deficit confirmed 10 
[V17 - P1656] 

the unaffordability of implementing clause 3.3. Now that the deficit has 

been increased by the Covid-19 pandemic's destruction of productive 

capacity, and required extensive Government interventions with far
[V17 - P1656] 

reaching fiscal consequences, funding for clause 3.3 simply does not exist 

and cannot be created. 

116. National Trea'iury established the above fiscal facts before the court a quo 

by adducing multiple expert affidavits and extensive budgetary materials. 

It did so to ventilate Government's fiscal situation as fully as possible, and 

to enable full judicial scrutiny insofar as this is required and would assist 

the adjudication of the matter. As my previous affidavit observed, National 20 

~"' • .\..r:i'-
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Treasury has already defended Government' s difficult budgetary decisions 

before Parliament, and effectively placed Government's books before 

court. In doing so this Court's caselaw confirming the appropriate mutual 

respect by the different arms of government for one another was expressly 

acknowledge, including the policy-laden and polycentric nature of 

decisions falling within the heartland of the executive domain - which 

warrant the appropriate degree of judicial deference. 

E. Traversal of the founding affidavits 

117. The various founding affidavits filed in this Court span, as mentioned, 

collectively some 140 pages. It is unfortunate that the unions, although co- 1 o 

litigants below and pursuing the same core relief, did not ease the Court's 

task by avoiding a plurality of affidavits, and instead advancing, quickly, a 

single case. Despite their multitude, the unions' affidavits fail, as shown 

above, to demonstrate that (a) the Labour Appeal Court exercised its 

discretion in a manner susceptible to interference on appeal; (b) there is 

any prospect of success; (c) the interests of justice support granting leave 

to appeal; and (d) there is an arguable point of law which in the public 

interest warrants this Court's attention. 
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118. In what follows I traverse only the more material parts of the founding 

affidavits as may require, I am advised, a response. In doing so I shall deal 

with the founding affidavits (which contain considerable overlap) in the 

sequence received, attempting to avoid undue repetition. Any avennent 

advanced in the unions' affidavits which is inconsistent with this affidavit 

or the Government respondents' papers filed a quo is denied as if 

specifically set out and traversed. 

[V16 - P1536 to 1539] 

Ad paragraphs 7 to 15 of NEHA WU's founding affidavit: Overview 

119. I am advised that the question whether this matter properly falls within this 

Court's jurisdiction is not determined by the considerations on which 10 
[V16 - P1536] 

NEHA WU relies. That this Court is "the next" (para 8) court is not the 

question. The question is whether there has been compliance with the two 

jurisdictional facts contained in the Constitution. Both involve an inquiry 

into prospects of success. None exists. Therefore this case does not 

properly engage this Court's jurisdiction. 

120. Furthermore, the new averment now that "[t]his application raises 
[V16 - P1536] 

important constitutional matters and complex issues of law" (para 9) is not 

supported by NEHA WU's approach a quo. It simply sought to enforce a 

contractual clause before the bargaining council with no jurisdiction to 
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entertain important constitutional or complex legal issues. In its answering 
[V15 - P1503] 

affidavit filed a quo it construed the case as one concerning "policy 

considerations", and section 23 of the Constitution was simply invoked 

once (and once only) as the very last of a range of considerations in support 

of the conclusion that policy considerations could somehow counter 

Government's reliance on the rule oflaw, the Constitution, and the content 

the Constitution gives to public policy considerations arising (pace this 

Court's judgment in Barkhuizen). 

121. Moreover, NEHA WU's characterisation of the case is completely 
[V16 - P1537] 

incorrect. The case does not concern. "whether the State is permitted to 1 o 

renege on a collective agreement ... on [sic] the guise that the agreement 
[V16 - P1537] 

is invalid" (para 10). The straightforward issue before the court a quo was 

whether- in the light of clear non-compliance with the empowering 

provision, which none of the unions contradicted even at the most 

elementary factual level - a contract could be enforced despite non-

compliance with mandatory legal preconditions. The answer is self-

evident, and the Labour Appeal Court unanimously came to the -correct 

conclusion. 

122. As regards the jurisdictional issue NEHA WU seeks to raise, this is, firstly, 

self-destructive. If it is correct that this is a matter "properly" to be 20 

\b~ '~~ 
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subjected to bargaining council processes, then it demonstrably does not 

warrant this Court's exercise of its important jurisdiction. Secondly, any 

contention that the bargaining council has "exclusive jurisdiction" (as para 
[V16 - P1537] [V16- P1551] 

12 implies, and para 55 goes on to claim explicitly) is inconsistent with this 

Court's judgments in Baloyi v Public Protector 2021 (2) BCLR I 0 I (CC) 

and Fredericks v MEC for Education and Training Eastern Cape 2002 (2) 

SA 693 (CC). If, on the other hand, the bargaining council did not have 

exclusive jurisdiction, then the court a quo demonstrably did not- as 

NEHA WU's seeks to convince this Court for purposes of exercising its 

appeal jurisdiction - "err" in exercising its own jurisdiction. Relitigating 1 O 

the issue of jurisdiction in labour fora yet again - and this in the teeth of 

this Court's extensive caselaw on this topic - is simply not in the interests 

of justice. 

123. Furthermore, the attempt now for the first time to attribute the fiscal 
[V16 - P1537 to 1538] 

shortages to "corruption" (para 13) is ill-founded. Before the court a quo 

NEHA WU alleged (through the same deponent) that "one of the major 

reasons for any difficulty of implementation, which I deny, is that the 
[V15- P1510to1511] 

employer has failed to run the country efficiently" (para 55 ofNEHA WU's 

answering affidavit). No corruption (other than an oblique reference to 

Eskom) had been alleged, least of all proved. 20 
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124. Corruption is a serious cnme, and National Treasury and the rest of 

Government should be assisted by public servants in counteracting it. 

Regrettably NEHA WU's deponent asserts corruption in unhelpfully bald 

terms. No factual basis for this allegation is advanced before this Court, 

and none was - as mentioned- provided a quo. In these circumstances it 

is vexatious and scandalous. Raising it in this litigation in an attempt to 

achieve an appeal to this Court, and to outflank National Treasury' s 

reliance on the rule of law and human rights, is self-serving. Such tactic 

furthermore presupposes that any corruption is perpetrated by the 

disembodied State singlehandedly. This when the State necessarily acts 

through its amanuensis: the public service. The latter either actively or 

passively participates in, or is witness to, the corruption which 1 o 

NEHA WU's deponent purports to invoke. If he has personal knowledge 

of corruption, then he should disclose the relevant details : what it involves, 

who perpetrated it, and to which authority he had reported it, and when. 

125. Their post hoc and vague nature apart, NEHA WU's allegations regarding 

corruption provide, in any event, no defence to the legality issue. If 

NEHA WU's allegation is to be accepted, then it only serves to confirm that 

the required funding was (and still is) not available - albeit as a 

consequence of the corruption. But if the funding was not available, then 

the collective agreement could not have been concluded. The empowering 

~~ ~· 
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provision does not render it otherwise depending on the reason for the lack 

of funds. It deals with financial impossibility, not fictitional fulfilment 

contrary to concrete fiscal facts. 

126. Finally, the question is not whether it is "permissible" to "resile" (i.e. exit) 

from a contract on the basis of "[i]nability to pay or unaffordability" (para 
[V16 - P1537 to 1538] 

13). The question is whether entering into the contract for which the 

necessary funding was not available (and is still less available now) was 

lawful under the empowering provision, and is enforceable. The court a 

quo correctly held that it was not. Neither NEHA WU nor any other union 

meets this case by demonstrating that the court a quo 's conclusion -which 1 O 

is consistent with the text, context, and object of the empowering provision, 

and the Constitution - was incorrect. It follows that there is no prospect of 

success. 

127. There is accordingly no merit in the allegations advanced in the paragraphs 

under traversal. It is demonstrably incorrect that Government's reliance on 

the legal requirements or the counter-application could somehow be 
[V16 - P1538] [V16 - P1538] 

construed as having "its sole purpose" as "being to subvert the rule of law" 

or employees' constitutional rights. No factual basis for such allegation is 

established in this Court, and the allegation was not even advanced in the 
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court a quo. Thus the Labour Appeal Court did not err in this or any other 

respect. 

[V16 • P1539 to 1545] 

Ad paragraphs 16 to 31 of NEHA WU's founding affidavit: Factual 

overview 

128. These paragraphs purport to provide the factual background to the 

:negotiation and conclusion of the collective agreement in question. To the 

extent that it is inconsistent with Government's papers filed in the court a 

quo it is denied. The legal conclusion regarding the resolution's binding 

nature is similarly denied for the reasons set out in Government's papers a 

quo, and summarised in this affidavit. 

[V16 • P1545to1551] 

Ad naragraphs 32 to 55 ofNEHA WU's founding affidavit: Subsequent 

events 

129. These paragraphs, too, are subject to the full treatment of the extensive 

factual position ventilated in the papers a quo. It is correct, however, that 

Government indeed sought repeatedly to engage the unions on 
[V17 • P1656] 

renegotiating clause 3.3, and that the unions' members have enjoyed the 
[V17 • P1655 to 1656] 

full benefit of clauses 3.1 and 3.2 - which had already been implemented 

at tremendous cost to public funds. It is also quite accurate that, like its 

counterparts, NEHA WU had consistently ("always") adopted the "stance" 
[V17 • P1656] 

10 

that there had to be "compliance" with clause 3.3 in its terms. The unions 20 

~~ .. ~. 
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were not amenable even to meaningfully discussing any alternative. They 

have made their election in this regard. They cannot now contend for a 

staggered implementation or renegotiation, and cannot seek such undefined 

relief now before this Court. They unfortunately chose to refuse 

Government's extensive attempts to achieve this through bona fide 

negotiations. NEHA WU itself explicitly asked that Government's counter
[V17 - P1656] 

application be "dismissed" outright; not that clause 3.3 be renegotiated or 

implemented incrementally. 

[V16 - P1552 to 1554] 

Ad paragraphs 56 to 62 of NEHA WU's founding affidavit: Engaging 

this Court's jurisdiction? 

130. The paragraphs under traversal reflect NEHA WU attempts to convince this 

Court to exercise its jurisdiction on the basis that the Labour Appeal 

Court's order "itself' gives rise to "constitutional questions" which 
[V16 - P1553 to 1554] 

"engag[e]" this Court's jurisdiction (para 60). This is not correct. 

131. The order resulted from the relief sought a quo by Government. The 

grounds now raised by NEHA WU in an attempt to procure an appeal to 

this Court was not pleaded by NEHA WU in its answering affidavit filed in 

response to Government's counter-applications. 

~\ &· 
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132. It is therefore simply spurious to accuse the Labour Appeal Court of failing 
[V16 - P1554] 

to consider NEHA WU's "evidence and submissions" (para 62). Implying 

that "a fair hearing" was not afforded a quo and therefore must be provided 

by this Court is unfounded. 

133. NEHA WU seeks to raise a new case before this Court. Even this case 

enjoys no prospect of success, and is unarguable. This is because the 

Labour Appeal Court's judgment is not assailable on any of the grounds of 

appeal identified in the paragraphs under traversal. This is demonstrated 

below in traversing the grounds of appeal separately. 

[V16 - P1552 to 1554] 

Ad paragraphs 56 to 62 of NEHA WU's founding affidavit: First 10 

ground of appeal 

134. NEHA WU's first and foremost argument sought to be advanced in any 

appeal before this Court is that the Labour Appeal Court's judgment 
[V16 - P1555] 

"negates important context" (para 63). This context is contended to be "the 
[V16 - P1555] 

climate [sic] in which the agreement was concluded" (para 64). The 
[V16 - P1555] 

"climate", in turn, is "section 23(5) of the Constitution" (para 64). Such 

"climate" is explicitly sought to be invoked "directly" as the source of 

power to conclude a collective agreement. 
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135. I am advised that direct reliance on section 23(5) is legally incompetent. It 

is in any event not in the interests of justice to invoke this provision for the 

first time on appeal, I am further advised. Importantly, such reliance is also 

untenable in its own terms. Neither section 23(5) of the Constitution nor 

section 23 of the Labour Relations Act supports the proposition that a 

collective agreement which had been concluded invalidly coutd·somehow 

bind the purported parties. Any such construct is, I am advised, clearly 

inconsistent with well-established principles of interpretation, and the 

principle of legality. 

136. Furthermore and in any event, the correct position is that Regulation 78 10 

and 79 is, as the Labour Appeal Court's judgment correctly held, the 

applicable and direct empowering provision. It has not been impugned as 

inconsistent with section 23(5) of the Constitution or any other superior 

provision. It follows that there is - inter alia on the basis of this Court's 

caselaw most recently confirmed in Public Protector v Commissioner for 

the South African Revenue Service [2020] ZACC 28 (15 December 2020) 

at paras 25-27 - no prospect of success and the application for leave to 

appeal falls to be dismissed on this score. 
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.137. It follows that NEHAWU's deponent's attempt obliquely to invoke the 
[V16 - P1557] 

doctrine of subsidiarity (para 70) is self-destructive. It operates directly 

against granting leave to appeal. 

138. The order of the Labour Appeal Court is itself not subject to any criticism 

pwportedly resting on the doctrine of subsidiarity. This is because the 

order does not - contrary to the impression created by NEHA WU (in 
[V16 - P1557] 

para 70) - directly rely on sections 213 and 215 of the Constitution without 

more. The order specifically refers to these constitutional provisions in 
[V16 - P1595 to 1596] 

conjunction with Regulations 78 and 79. It is, as paragraphs 49 and 50 of 

the judgment clearly reflect, by virtue of non-compliance with the 1 o 

composite statutory framework that the conclusion of the agreement had 

been unlawful. 

139. Therefore the court a quo'sjudgment and order is not subject to any tenable 

criticism that it impermissibly relied directly on the Constitution contrary 

to the doctrine of subsidiarity. 

[V16 - P1555 to 1559] 

Ad paragraphs 63 to 76 of NEHA WU's founding affidavit: Second 

ground of appeal 

140. There is simply no merit in the contention that the Labour Appeal Court's 
[V16 - P1558] [V16 - P1558] 

order "unjustifiably limited" the right to collective bargaining and that "no 

~-
~ 
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reasons" were provided for the limitation of section 23 rights. This is, 

firstly, because section 23 does not confer a right to conclude an invalid 

colJective bargain. Secondly, the Labour Appeal Court provided 

compelling reasons for the order of invalidity. 

141. The rule of law and the principle of legality preclude entering into and 

enforcing collective agreements inconsistent with legal requirements. This 

Court itself confirmed that a collective agreement is indeed subject to 

legality review in such circumstances. National Treasury explicitly 

invoked this Court's judgment to this effect before the Labour Appeal 

Court. NEHA WU correctly does not contend that this Court's judgment is 1 o 

clearly incorrect and liable to being overruled by this Court on appeal. 

142. There is thus evidently no merit in the second ground of appeal. 

[V16 - P1559 to 1567) 

Ad paragraphs 77 to 102 of NEHA WU's founding affidavit: Third 

ground of appeal 

143. The argument advanced as third ground of appeal seeks to piggyback on 

various budget documents adduced not by any of the unions but by 

Government as part of its papers before the court a quo. There is 

therefore - in its own terms - clearly no basis for the argument. It explicitly 
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relies from the "outset" on the accusation that the court a quo did not take 
[V16 - P1559] 

NEHA WU's "evidence and submissions" into account (para 78). 

144. What NEHA WU's deponent seeks to establish by reference to 

Government's evidence is that the budget and related instruments 

somehow support the proposition that public resources could and should 

have been managed in a manner which could have saved the tens of billions 

of Rands now required for the wage bill. This argwnent interchangeably 
[V16 - P1562] 

invokes "mismanagement of the economy" (para 87) and "rampant 
[V16 - P1563] 

corruption ... on government's watch" (para 90). It explicitly invokes the 

sufficiency of evidence adduced by Government to establish the 1 o 
[V16 - P1566] 

unaffordability of implementing clause 3.3. (para 97). 

145. But this is, firstly, not an issue warranting this Court's determination. The 

sufficiency of evidence or otherwise is a factual matter which does not 

engage this Court's jurisdiction. Secondly, the allegation is simply 

spurious. Government adduced very extensive evidence before the Court 

a quo. National Treasury itself amplified the budgetary material for all 

applicable financial years; confirmed their contents on oath; and submitted 

multiple substantive confirmatory affidavits and analyses by many internal 

experts in the field of public finance and budgeting. Not a single union 

tendered any evidence at all which contradicted Government's fiscal 20 
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evidence. There is therefore no prospect of the unions convincing this 

1978 

Court on appeal (if it were to entertain an appeal on the sufficiency of 

evidence) that Government's uncontested expert evidence on fiscal facts is 

somehow insufficient. 

146. Much is sought to be made in NEHA WU's affidavit about Eskom and its 

affairs. This is, firstly, not an issue properly ventilated a quo nor in respect 

of which appropriate relief had been sought by any union. Whether and to 

what extent salary bills etc of Eskom officials should have been incurred 

or instead spent on other Government employees is not an issue properly 

arising on the facts of this case. Neither Eskom nor any of it~ officials, 10 

executives or directors have been cited in this litigation or participate in the 

proceedings in this Court. Secondly, it is both in law and logic extraneous 

to the legality and remedy inquiry that expenditure on Eskom or other 

budget line items could or should have been incurred differently. The 

legality issue is whether the necessary budgetary allocations for purposes 

of Resolution 1 of 2018 had been made at the relevant time. The remedy 

issue is whether funds should be syphoned from Covid-19 relief measures 

and other Bill of Rights obligations to pay public servants a yet further 

unbudgeted increase. Whether the national electricity utility should sink 

or swim or be sacrificed for the benefit of 1.3 million civil servants' serial 20 
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salary increase is simply not an issue appealable to this Court in the current 

case. 

[V16 • P1567 to 1572] 

Ad paragraphs 103 to 104.5 ofNEHAWU's founding affidavit: Fourth 

ground of appeal 

147. This argument rolls up multiple issues, some of which have already been 

addressed above (e.g. the sufficiency of evidence regarding "the amount ... 

budgeted"). 

148. National Treasury presented extensive evidence before the court a quo 

confirming that Resolution I of2018 indeed was not within the budget. It 

is demonstrably false to represent to this Court that "[t]here was simply no 10 

evidence placed before the LAC, save for the bald allegation, that the 

amount was not budgeted for in that it exceeded the compensation 
[V16 • P1568] 

envelope" (para 104"4). Multiple deponents have confirmed the 

incontrovertible evidence as regards the unbudgeted expenditure beyond 
[V17 • P1656] 

the compensation envelope which would result from enforcing clause 3.3 . 

There was no (and still is no) tenable attempt to contradict this aspect. It 

turns on expert fiscal fact. Any genuine controversy over this factual state 

of affairs is, in any event, simply not a matter warranting this Court's 

exercise of its bespoke jurisdiction. 
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149. This addresses the repetitive second limb of the rolled-up fourth ground of 

appeal. 

150. The first limb rests on a new-found legal argument, contending that Cabinet 

approval should somehow have been taken on judicial review. This new 

argument is clearly wrong. Cabinet's approval had no direct and external 

legal effect. It is not the law, I am advised, that whatever is discussed and 

approved in Cabinet raises immutable legal consequences immune from 

the fate of the actual exercise of public power by the statutorily designated 

Cabinet member, department or agency. In this case the conclusion of the 

contract in question had been reviewed and set aside. It is casuistry to 1 o 

contend for the latter's survival in law on the basis that an entirely 

extraneous purported approval by Cabinet has not also been included in the 

declaratory order granted a quo. 

151. The deponent's residual reliance on the Minister of Finance somehow 

having been the cabinet member ''who place[ d] the matter before cabinet" 
[V16 • P1571] 

(para 104.4.10) has no factual foundation. No evidence is offered in 

support. If an inference is the basis, it is conjectural and it is wrong. The 

Minister of Finance did not do so. Thus also in this respect the factual 

substratum of the application for leave to appeal is self-destructive. 
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152. I note the throwaway reference to delay in the last subparagraph under 

traversal. This is not a ground of appeal sought to be invoked by 

NEHA WU. In any event, the court a quo exercised a judicial discretion 

also in this regard. Nothing in NEHA WU's affidavit demonstrates any 

basis for interfering with that discretion. It simply asserts baldly that the 
[V16 - P1571 to 1572] 

court a quo "erred" (para 104.5). It is in any event quite incorrect to 

contend that no explanation for the delay was provided. Government 

explained, to the extent that this was required, that the legality and 
[V17 - P1656] 

enforceability of clause 3.3 was not a matter fit for judicial review prior to 

the exhaustion of the engagements which Government initiated. 

[V16 - P1572 to 1574] 

Ad paragraphs 105 to 108 of NEHA \VU's founding affidavit: Fifth 

ground of appeal 

153. The final ground of appeal again resorts to the sufficiency of evidence. It 

also attempts to argue that the absence of evidence (relating to or 

establishing that the State had approached government departments as 

regards compliance or otherwise with Regulation 79(c)(iii)) is a 

"shortcoming" in the court a quo's conclusion. It is not. Compliance with 

Regulation 79(c)(iii) requires National Treasury to approve in writing any 

agreement by such other government department to fund the wage bill in 

10 

issue. National Treasury provided direct evidence that it did not approve 20 

~~. ·" ~' 
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any such agreement, and that none existed. There is therefore no 

evidentiary "shortcoming" in any "finding". Neither is a finding 

appealable. Less still to this Court on the basis of the alleged inadequacy 

of evidence. 

154. On every level the last ground of appeal is therefore demonstrably 

unarguable. It fails, with respect, at the most elementary level of logic. It 

does so in each of its constitutive parts. 

155. Firstly, the fact that the offer comprised any "revised" "manifestation" does 

not affect its legal status. Clearly the "revised" "offer" did not address the 

Minister of Finance's conditions for approval spelled out in his 14 10 

February 2018 letter. Thus however revised any manifestation of the offer 

could conceivably be contended to be, it evidently did not comply with 

conditions for approval. 

156. Secondly, it is precisely because the so-called "counter offer" [sic] had 

indeed not been retracted that the issue of illegality exists. That it had or 

had not been retracted does not prove compliance with the conditions of 

the 14 February 2018 letter. What matters is that there had been no 

retraction of the 14 February 2018 letter. Clearly the subsequent "revised" 
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"manifestation" of the "counter-offer" did not comply with the 14 February 

letter. 

[V16 - P1573] 

157. Third, the same applies to the making of the counter-offer "in full view of 

the economic cJimate". It was indeed "in full view" of the clear economic 

situation that the unions snatched at an unauthorised bargain presented by 

an agent acting outside his mandate in Januruy 2018. Thus the economic 

climate known to all at the time only serves to operate against the unions. 

It is not just and equitable in the circumstances then prevailing and least of 
[V17 - P1656] 

all those operating now to enforce clause 3 .3 . 

158. Finally, there is no merit in the deponent's final point. He attempts to rely 10 

on the proposition that the legal argument advanced at the hearing on behalf 

of the DPSA and National Treasury were "at odds". The difference 

invoked turns on whether it is Resolution 1 · of 2018 in to to or only 
[V17 - P1656] 

clause 3 .3 (as at the time of its own entry into effect) which is invalid. This 

does not amount, as NEHA WU contends, to Government having "probated 
[V16 - P1574] 

[sic] and reprobated in circumstances not permitted in law" (para I 08). 

The correct legal construct is a matter for the court, not a litigant. Neither 

Government nor any other party before court can by its categorisation of a 

contract (least of all a contract concluded by a public entity) commit a court 

to a particular legal approach. The court a quo was therefore not 20 

.. ,M\ .. ~ . 
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constrained to adopt the construct which counsel for "the employer" 

deployed in oral argument. 

[V16 - P1574 to 1575) 

Ad paragraphs 109 to 110 of NEHA WU's founding affidavit: 

Conclusion 

159. For the reasons provided above I deny the conclusory assertions in the 

paragraphs under traversal. No case for leave to appeal has been 

established in NEHA WU's founding affidavit. 

160. Accordingly NEHA WU's application for leave to appeal ought to be 

dismissed. 

[V18 - P1738 to 1739) 

Ad paragraphs 10 and 11 of SADTU's founding affidavit: Outline 

161. None of the three bases identified in "outline" in SADTU's founding 

affidavit has any merit. They are dealt with in traversing the paragraphs 

attempting to amplify the outline. What is clear, however, from the outset 

is that SADTU significantly does not aver here that the court a quo erred 
[V17 - P1656) 

in its conclusion as regards clause 3.3's unlawfulness. SADTU only 
[V18 - P1738] 

invokes two grounds of appeal in its "outline". The first is delay (para 10.1 
[V18 - P1739] 

and 10.2, arguing that the "LAC did not have a basis to overlook ... 

10 
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unreasonable delay"). The second is remedy. Signally SADTU does not 

establish that the court a quo misdirected itself in respect of the latter. It 

only contends that the court a quo "erred". This does not suffice, I am 

advised, for purposes of persuading a court of appeal to interfere with a 

discretion exercised a quo. 

[V18 - P1739 to 1743) 

Ad paragraphs 12 to 30 of SADTU's founding affidavit: Parties 

162. For present purposes no issue arises from the citation of the parties. 

[V18 - P1743 to 1750) 

Ad paragraphs 31 to 54 of SADTU's founding affidavit: Collective 

agreement's conclusion 

163. These paragraphs demonstrate the fatal flaw in SADTU's and other unions' 10 

argument on the merits. They attempt to contend for compliance with 

Regulation 78 and 79 on the basis that Cabinet (through a committee, it is 
[V18 - P1745 to 1746) 

variously contended) approved the agreement (para 3 7). The flaw is 

twofold. 

164. First, Cabinet is not the authorised decision-maker under the empowering 

provisions. Thus the unions contend for an unlawful usurpation in an 

attempt to somehow inconsistently meet Government's case based on 

legality. 
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165. Second, mere approval of the agreement (whether by Cabinet or the actual 

authorised decision-maker/s) is not what the empowering provision 

requires. It requires a commitment to provide additional funding. It is not 

alleged that Cabinet committed additional funds. This never occurred. Nor 

is it contended that Cabinet is competent to change adopted budgets. It is 

not. 

166. There is therefore demonstrably no prospect of successfully contending 

that the Labour Appeal Court erred as regards the crucial issue of legality . 

.167. As regards remedy, the paragraphs under traversal also confirm a crucial 

common cause fact destructive of some of the unions' extraordinary retreat. 1 o 

It is indeed common case, as SADTU' s deponent again concedes 

repetitively, that the unions have persistently and repeatedly "rejected" 
[V17 - P1656] [V18 - P1749] 

categorically any tempering of clause 3.3 (para 50). They have "insisted,, 
[V18 • P1749] 

on its implementation "in [its] terms" (para 51 ). They have always been 

"demanding" that the clause be complied with not in "any" amended form 
[V18 - P1749] 

(para 50), but precisely "as contemplated in the collective agreement" 
[V18 • P1749] [V18 - P1750] 

(para 52). They repeatedly sent letters of demand to this effect (para 54). 

All the unions that participated actively in the litigation persisted in this 

absolutist stance. 
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168. Yet some of the unions now contend for the relaxing of the implementation 
[V17 - P1656) 

of clause 3.3. As I shall show, this is in any event in law incompetent. 

169. As a matter of fact it is entirely inequitable to grant extraordinary relief to 

parties which emphatically and persistently repudiated any negotiated 

alternative implementation. Government has in the many months which 

have passed in the meantime had to make emergency Covid-19 

commitments on the basis of the unions' rejection of any alternative 
[V17 - P1656) 

implementation of clause 3.3. It is not just and equitable to the 

beneficiaries of such emergency relief (including vaccinations needed for 

healthcare workers) that an extraordinary remedy now be sought from this 1 o 

Court to rewrite history, rearrange emergency funding, and reverse the 
[V17 - P1656) 

unions' election to repudiate any renegotiation of clause 3.3. 

[V18 - P1750 to 1752) 

Ad paragraphs 55 to 64 of SADTU's founding affidavit: Referral of 

dispute 

170. The paragraphs under traversal make two significant concessions. They 

are fatal to the unions' case. 

171 . The first is that SADTU indeed contended a quo that condonation was 
[V18 - P1752) 

required by Government, and that it was "in the absence of an application 

for condonation" that the delay for which it contended could not be 
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overlooked (para 61 ). The correct legal position is, I am advised, that 

condonation is not required for purposes of a legality review (as thfa Court 

held in Khumalo supra at para 44). Thus SADTU's case on delay was 

simply legally untenable. It now seeks to make a new one before this 

Court. It, too, is inconsistent with this Court's caselaw, as I shall show 

below. 

172. The second defect in SADTU's case is its correct recognition of an 

important consideration operating a quo. It is that "the application to 

enforce the cotlective agreement and the government's collateral challenge 
[V18 - P1752] 

[w]as inextricably linked" (para 64). The Labour Appeal Court indeed so 10 

"considered", as I have shown. It was clearly correct in so considering. 

Neither SADTU nor any other union contends that the Labour Appeal 

Court erred or misdirected itself in this respect. Since the legality of the 

agreement was indeed crucial to any attempt to enforce it (as the unions 

purported to do a quo), the legality issue could not simply have been 

ignored on the basis of any alleged delay in lodging the collateral 

challenge. The court a quo was obliged by this Court's judgment in 

Khumalo to consider the values of the Constitution (thus legality, the rule 

of law, and the furtherance of Government's Bill of Rights obligations 

particularly towards vulnerable individuals under Covid-19 conditions) in 20 

determining the impact of any delay. The Labour Appeal Court did so. 

~ ... JMA 
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The exercise of its discretion is not tenably attacked on the basis of a 

misdirection in doing so. Instead, it is contended by SADTU that the court 

a quo "erred". This is both misdirected and wrong in its own terms, as I 

shall show. 

[V18 - P1752 to 1753) 

Ad paragraphs 65 and 66 of SADTU's founding affidavit: The LAC's 

judgment 

173. In these two paragraphs the deponent apparently attempts to summarise 

what are considered to be the key components of the Labour Appeal 

Court' s judgment. The judgment speaks for itself. The factual accuracy 

of these paragraphs accordingly does not arise for traversal, I am advised. 1 o 

174. I note the limited (and in any event inaccurate) analysis of the judgment in 

SADTU's affidavit. For instance, the court a quo's approach to 

polycentricity is nowhere impugned. Correctly not. It is clearly consistent 

with this Court's own caselaw, which confirms its implications for the 

separation of powers. In this and other respects SADTU fails to establish 

a basis for interfering with the twofold discretion exercised a quo regarding 

remedy and delay. Also the merits involve polycentricity, because- as my 

answering affidavit a quo specifically stated and the empowering provision 

recognises - every Rand spent on the wage bill must be sacrificed from 
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other parts of the budget, and therefore requires approval in writing by 

National Treasury and the affected State department. 

175. The limited analysis of and attack on the Labour Appeal Court's 

unanimous judgment is, however, by no means confined to SADTU's 

founding affidavit. The same applies to the other unions' founding 

affidavits. They, too, fail to establish a proper case for leave to appeal in 

this and other respects. 

[V18 - P1753 to 1755] 

Ad paragraphs 67 to 69 of SADTU's founding affidavit: List of 

grounds of appeal 

176. These paragraphs contradict the overview and are m any event also 1 o 

internally inconsistent. 

177. The deponent now contends, initially, that leave to appeal is sought on two 

bases: "that the LAC erred in overlooking the government's delay" and in 

"finding that the collective agreement was constitutionally invalid and 
[V18 - P1753 to 1754] 

unlawful" (para 68). As mentioned, the overview section of SADTU's 

founding affidavit referred only to delay (twice) and remedy as grounds of 

appeal. 
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178. Yet the affidavit proceeds to attempt to attribute the "LAC's error" to its 
[V18 - P1753 to 1754] 

"incorrect understanding" of three aspects. The first is delay (para 68.l). 

The second relates to the merits, contending that approval by Cabinet 
[V18 - P1754] 

constitutes approval under the empowering provision (paras 68.2-68.3). 

The third argues that the court a quo "erred" in determining the just and 
[V18 - P1754] 

equitable relief in the circumstances" (para 68.4). 

179. As I shall show in traversing the subsequent paragraphs seeking to flesh 

out these grounds, none is arguable. A fortiori none bears any prospect (let 

alone reasonable prospect) of success. They are, in any event, flawed for 

explicitly relying on the alleged "error" of the Labour Appea1 Court 1 o 
[V18 - P1753, 1754 and 1755] 

(paras 67, 68.1, 68.2, 68.4, 69), and not a misdirection warranting the 

interference with a discretion. 

[V18 - P1755 to 1760] 

Ad paragraphs 70 to 92 of SADTU's founding affidavit: Delav 

180. SADTU asserts that the Labour Appeal Court erred as regards the issue of 

delay for having "failed to consider and apply" this Court's judgments in 
[V18 - P1753 to 1754] 

inter alia Gijima (para 68.1 ). The criticism is manifestly misdirected. 

~-
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181 . It is SADTU which entirely failed to cite or refer to Gijima. Not in its main 

heads of argument filed a quo. Nor in its "note for argument" presented 

on the day of the hearing did it as much as mention Gijima. 

182. Conversely, the Labour Appeal Court cited and applied Gijima 
[V16 - P1591 to 1593 and 1594) 

extensively. It did so in paragraphs 34, 35, 36, 37, 38, 39, 40, 43, 44 and 
[V16 - P1594 to 1595) 

46 of its judgment. In doing so the court a quo carefully analysed and 

anchored its discretion in Gijima. It held that the dispute in this case is far 

more complex; Government's financial position and the impact of the 

Covid-19 pandemic rendered the factual situation distinguishable; and that 

the exercise of a discretion of the kind set out in Gijima requires that 1 o 

consideration be given to the effect on the public purpose in general and 

the impact on millions of South Africans who barely survive on a day to 

day basis and need all the help the State may be able to provide. None of 

the unions - SADTU included - contends that the Labour Appeal Court 

misdirected itself in this respect. 

183. Thus this Court's judgment in Gijima was - contrary to SADTU's 

mistaken premise for approaching this Court - specifically applied by the 

court a quo. Gijima and its unimpugned application by the court a quo 

quite clearly contradict the unions' case. 
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184. The delay point is, furthermore, in multiple additional aspects unarguable. 

185. Firstly, it is incorrect in law, I am advised, to contend (as SADTU's 

deponent is driven to argue) that "[t]he LAC could only consider the merits 

of the government's collateral challenge after finding that the delay was 
[V18 • P1755) 

reasonable" (para 71 ). The correct position is, I am advised, that the merits 

are important for considering whether or not to overlook a delay. This 

Court so concluded in Khumalo (supra at para 57), confirmed it in Biiffalo 

City (supra at paras 55 and 134), and reiterated it in Tasima (supra at 

para 163). SADTU's argument by design or result requires this Court to 

undo a long line of its own caselaw. Yet SADTU does not contend that 1 o 

this Court's caselaw is clearly wrong, and accordingly cannot raise a 

legally recognisable argument before this Court in any appeal. 

186. Second, SADTU decries the Labour Appeal Court's reasoning, which 

considered prejudice to the parties and the public interest, as "wrong" 
[V18 - P1755] 

(para 72). It alleges that in doing so the court a quo applied "the wrong 
[V18 - P1755] 

test" (para 72). It is, however, SADTU's approach, I am advised, whlch is 

wrong. This Court itself confinned repeatedly - inter alia in Gijima itself, 

which in turn cites Merafong and Tasima (both of which specifically 

consider prejudice) - that prejudice is indeed a pertinent consideration. 
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18 7. Third, it is in any event also factually incorrect that " [ o ]n the government's 

version, the government was aware that the Minister had not complied with 

the Constitution of the Republic of South Africa and regulations 78 and 79 

of the Public Service Regulations when the Minister took the decision to 
[V18 - P1756] 

conclude the collective agreement" (para 78). This is not consistent with 

Government's answering affidavits a quo. 

188. It is also internally inconsistent. SADTU's founding affidavit in fact later 

records that "( o ]n the Minister of Finance's version, the unlawfulness was 
[V18 - P1756] 

only realised when clause 3.3 of the collective agreement had to be 
[V18 - P1758] 

enforced on 1 April 2020" (para 84). The deponent's attempt to argue 10 

around this fact is risible. He contends that the Minister's factual version 

is "wrong" because according to "the LAC's findings the collective 
[V18 - P1758] 

agreement was unlawful from the date of its conclusion" (para 84). This is 

specious. What the Labour Appeal Court found is quite clear. It is that in 

law the invalidity operated ex tune. It did not find that knowledge was 
[V18 - P1758] 

attributable to National Treasury "from the date of its [the collective 

agreement's] conclusion" . 

189. It is also factually incorrect that "(o]n the Minister of Finance's version, 

the fact that there may have been non-compliance with regulation 79 was 
[V18 - P1757] 

alluded to in the letter of 14 February 2018" (para 79). The collective 20 



Consolidated CCT Record 

(CCT Case No. 21/2021) 

(CCT Case No. 28/202 1) 

(CCT Case No. 29/202 1) 

(CCT Case No. 44/2021) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. J500/2020 

deposed to by Dondo Mogajane 
dated 19 February 2021 

1995 

85 

agreement had not been concluded by then. There therefore could not have 

been and also was not any reference to the regulations in the February 

letter. It follows that the different factual findings for which SAD1U 
[V18 - P1756 to 1758] 

strenuously contends (paras 76-84) to be made by this Court on appeal is 

inconsistent with this Court's caselaw regarding disputes of fact on motion. 

SADTU's case is, therefore, firstly unarguable. Secondly, it does not 

engage this Court's jurisdiction. This Court does not act as a third referee 

of fact. 

190. Fourth, there is no merit in the insinuation that the Labour Appeal Court 

erred- in that it did not apply a High Court judgment (which referred to a 10 

delay which was unreasonable in the absence of an explanation), and that 

this Court too should somehow consider itself bound by the same High 

Court judgment- by failing to consider the explanation for any delay (para 
[V18 - P1758 to 1759] 

86-87). The Labour Appeal Court specifically referred to the position 
[V16 - P1589] 

adopted by the Government respondents (para 28). Their affidavits explain 

why, on their approach, there had indeed been no delay and why they acted 

as and when they did. However, even if a different approach is adopted, 

and pursuant to such approach it is considered that there had in law been 

an undue delay, then the same explanation exists. It applies equally. Thus 

there had been an explanation. Therefore the High Court judgment 20 

(Central Energy Fund) which SADTU now invokes does not assist it. 

~ft1\ ~ . 
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Significantly, also this judgment - now raised in its application for leave 

to appeal - was (just like Gijima) not cited in either SADTU's heads of 

argument or note on oral argument a quo. It is both newfound and ill-

founded. 

191. Fifth, SADTU asserts - without disclosing its own failure to cite Gijima 

and Central Energy Fund - that '~he government ... did not rely on the 
[V18 - P1759] 

Gijima principle" (para 89). This is false. National Treasury's heads of 

argument specifically cited Gijima, invoking paragraphs 38-41 and 52. 

What the deponent asserts amounts to the GiJima principle is found in para 

52 of that judgment. It supports Government, not the unions. Which is 1 o 

why Government, not SADTU, cited Gijima. 

192. The Labour Appeal Court extensively applied Gijima, and did so correctly. 

And the mere application of a principle already established by this Court 

does not engage this Court ' s jurisdiction, least of all in circumstances 

where it is not established that the court a quo misdirected itself in applying 

the principle. 

193. Sixth, SADTU misconstrues the applicable principle. What this Court held 

in Buffalo City (supra at para 66) with reference to Gijima is simply that 

where the illegality is clear and uncontested, then a court must make a 

rl\ctl\ ~ · 
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declaration of invalidity. This does not mean that if illegality is contested 

(whether meritoriously and genuinely or otherwise) that a court is 

precluded from making a declaration of invalidity. In this case, even on 

the unions' own argument the illegality is self-evident. Whereas the 

requisite approval had to be provided by National Treasury, it was not; only 

Cabinet is contended to have granted approval - but even then the unions 

do not claim that Cabinet approved the allocation of funds which was 

required. 

194. Seventh, the complaint that the court a quo did not "engage with the dictum 

of this Court" regarding the right to engage in collective bargaining is 1 o 
[V18 • P1759 to 1760] 

unwarranted (para 90). The Labour Appeal Court explicitly addressed the 

unions' reliance on the right to bargain collectively. It also specifically 

referred to public interest concerns (which is the first consideration 

identified in the dictum SADTU invokes). The judgment also extensively 

deals with the rule of law, which is, as the dictum concludes, the crucial 

consideration in enf arcing agreement. The Labour Appeal Court correctly 

held that it could not enforce the agreement in question, because doing so 

would violate the rule of law. This conclusion is compelled by this Court's 

caselaw, including not only GUSA but also Barkhuizen and Beadica. 
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195. Finally, the conclusion that "[t]he Labour Appeal Court erroneously 

considered the prevailing economic circumstances and decided that they 
[V18 - P1760] 

warranted the Court to overlook the delay" (para 92) is incorrect. The 

correct position is, I am advised, that this Court confirmed in Gijima (supra 

at para 49) that the discretion to overlook delay should indeed be exercised 

on the basis of"facts placed before [the Court] by the parties or objectively 

available factors." Extensive facts were placed before the court a quo by 

Government~ and the fiscal conditions are in any event objectively 

available factors. These facts and factors are irrefutable. They established 

that it was not in the public interest to permit the illegality to stand in the 1 o 

face of the evident inequitable consequences which would arise from 
[V17 - P1656] 

implementing clause 3.3. 

196. Accordingly the court a quo's exercise of its discretion is unassailable, and 

SADTU's attempt to do so is inconsistent with this Court's caselaw. 

[V18 - P1760 to 1766] 

Ad paragraphs 93 to 109 of SADTU's founding affidavit: Challenge to 

the enforcement of the collective agreement 

197. SADTU's submissions on the question of legality are self-destructive. 

SADTU's case is that "the LAC erred in finding that Treasury did not 
[V18 - P1762] 

approve the conclusion of the collective agreement" (para 98). But it is 

common cause that this factual finding is correct. 20 
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198. SADTU seeks to circumvent the dispositive finding of fact by contending 

that Cabinet's approval suffices. But it does not. The empowering 

provision is pellucid. It is National Treasury whose approval was required. 

Cabinet is not the authorised decision-maker. Nor did Cabinet approve the 

use of funds as was necessary in fact and required in law under the 

empowering provision. Thus even if the "principle of collective Cabinet 
[V18 - P1762 to 1763] 

responsibility" (para 100) could somehow apply to circumvent the unions' 

factual dilemma, then the principle still does not suffice. Not even Cabinet 

is contended to have made the required budgetary commitments. Nor is it 

Cabinet's constitutional competence to redraw approved budgets. This is 1 o 

Parliament's constitutional function. It follows that the Cabinet 

responsibility doctrine sought to be invoked by SADTU fails even on 

SADTU's own argument. 

199. Furthermore, SADTU's argument misconstrues the doctrine. What it 

actually amounts to, I am advised, is that "the President and the other 

members of the Cabinet are individually responsible to Parliament for 

powers exercised individually, and collectively responsible for powers 

exercised collectively .... Ministers are individually responsible for the 

exercise of powers conferred on them by ordinary legislation, which is not 

of a nature where the approval of Cabinet is necessary." In this case the 20 
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empowering provision requires approval by individual departments of 

State. Thus the correct application of the doctrine operates against the 

unions. 

200. The extraordinary suggestion that the "recent" Supreme Court of Appeal 

judgment in Esau somehow "articulated" the principle of cabinet collective 

responsibility in a manner supportive of SADTU's contentions is 

contrived. Esau was indeed delivered only very recently - on 28 January 

2021, well after the court a quo's decision. Whether it is subject to this 

Court's consideration pursuant to any potential appeal is not known to me. 

What is clear, however, is that the three paragraphs cited in SADTU's 1 o 

founding affidavit do not support its case. 

201. Instead, the cited paragraphs commence by invoking this Court's judgment 

in Republic of South Africa v South African Rugby Football Union. The 

paragraph from SARFU cited in Esau refers with approval to Baxter's 

discussion of "cases where a functionary vested with a power does not of 

his or her own accord decide to exercise the power, but does so on the 

instructions of another." This amounts to a failure by the authorised 

decision~maker to take the decision, rendering the decision unlawful and 

invalid. It is precisely this modus operandi which the unions attempt to 

attribute to the Government respondents. 20 
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202. Esau also cites Chanco. In the latter this Court clarified conclusively what 

section 92 of the Constitution actually means. It means what it says. It is 

that "[t]he Deputy President and Ministers are responsible for the powers 

and functions of the executive assigned to them by the President" 

(section 92(1)). It is in this context that section 92 goes on to provide that 

"members of the Cabinet are accountable collectively and individually to 

Parliament for the exercise of their powers and the performance of their 

functions" (section 92(2)). It is the powers and functions assigned to them 

by the President that forms the subject-matter of section 92(2) and 

collective accountability to Parliament. Ministers and their departments 1 o 

are accountable to courts - which are the only arbiters of legality - for the 

exercise of public power conferred by statute. 

203. This is precisely what Esau's citation of Chonco contemplates. In Chonco 

thjs Court explicitly referred to powers and functions assigned by the 

President to members of the national executive (paras 36-37). Langa CJ 

held that it is in fulfilling the national executive functions set out in section 

85(2) that Cabinet members act collectively with the President and in 

respect of which they are collectively and individually accountable to 

Parliament under section 92(2) of the Constitution. However, where the 

President acts alone as Head of State under section 84 of the Constitution, 20 
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he performs powers and functions vested exclusively in himself. In the 

latter scenario no collective responsibility exists. It is quite clearly the 

latter scenario which applies under Regulations 78 and 79. These 

empowering provisions vest power exclusively in the entities explicitly 

identified. 

204. In any event, how non-members of Cabinet (like the National Director of 

Public Prosecutions) should somehow be bound by Cabinet's decisions 

regarding the NDPP's budget is not explained by SADTU. Thus also for 

this reason the doctrine of Cabinet responsibility cannot apply on the facts 

of this case to the collective agreement in question under the operative 1 o 

regulatory regime. Regulation 79 requires the requisite commitment from 

the applicable department of state "or agencies". The NDPP is such 

agency. Agencies are not headed by Ministers forming part of Cabinet. 

205. There is also no merit in the residual argument that the court a quo erred in 

relying on the prevailing (i.e. supervening) economic circumstances amid 

the Covid-19 pandemic for purposes of determining the legality of the 
[V18 - P1763) 

agreement (para 101). The court simply did not do so. It held that the 

agreement was invalid at inception for violating the mandatory 
[V16-P1591] 

empowering provisions (para 33). SADTU itself significantly deposed 
[V18 - P1758] 

earlier in the same affidavit that "(a]ccording to the LAC's findings, the 20 

~-~ 
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collective agreement was unlawful from the date of its conclusion" 
[V18 - P1758] 

(para 84). 

206. The collective agreement was indeed, as SADTU puts it, "invalid when it 
[V18 - P1764] 

was concluded" (para 106). The attempt to drive a wedge between the oral 

submissions advanced on behalf of the respective Ministers a quo is 
[V18 - P1763 to 1764] 

therefore unavailing (paras l 03-106). There is accordingly no merit in 

seeking to derived from their "conflicting positions" in oral argument any 

springboard for the disclosure of the COM minutes. The COM minutes is 

not the source of counsel's oral argument, was not cited by counsel, and 

cannot conceivably become a basis for the assertion that the Labour Appeal 1 o 

Court "erred in failing to order" the disclosure of the COM minutes 
[V18 - P1764 to 1765] 

(para l 07). It is not any of the unions' case that the COM minutes 

somehow constitutes the "written commitment from the Treasury to 

provide additional funds" or the "written agreement" by other departments 

or agencies coupled with HTreasury approvaP' as required by 

Regulation 79. Nor can it be. Accordingly the COM minutes cannot 

constitute compliance with the empowering provision, and cannot provide 

proof of such compliance. Least of all in the teeth of direct evidence on 

affidavit by National Treasury to the contrary. 
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207. SADTU' s claim that minutes of this cabinet committee should somehow 

have been "ordered" to be "disclose[d]" and considered by the court a quo 

is accordingly misconceived. Nonetheless, what SADTU fails to disclose 

is that the minutes were tendered to the court a quo by Government. 

However, as the judgment implies, the minutes could not contradict direct 

evidence adduced by National Treasury regarding the absence of approval 

by itself. 

208. There is therefore demonstrably no arguable case, less still one bearing any 

reasonable prospect of success, on the merits as regards the issue of 

legality. 

[V18 - P1766 to 1767] 

Ad paragraphs 110 to 114 of SADTU's founding affidavit: Remedv 

209. Nothing in the paragraphs under traversal establishes any misdirection 

warranting interference with the court a quo's exercise of its wide remedial 

discretion. 

2 I 0. Significantly, in this context SADTU explicitly accepts, as it must, the 
[V18 - P1766] 

"breach of the provisions of regulation 79" (para 111). This concession is 

not advanced in the alternative to any assertion that there had been 

compliance with this empowering provision. 

10 
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211. Similarly SADTU also correctly concedes that it indeed failed to provide 

any detail regarding the staggered or phased-in implementation of clause 
[V18 • P1766 to 1767] 

3.3 (para 112). However, it incorrectly imputes to the Labour Appeal 

Court some suggestion that such implementation was "impennissible" on 

account ofSADTU's failure to ventilate the issue properly. What the court 

a quo held was that 

[V16 • P1595] 

"[a]bscnt some clear guidance as to how a compromise remedy could be 

crafted, the Court would be left on its own to exercise such a discretion in 

circumstances in which clear polycentric consequences stand to be 

considered. There was simply no evidence nor guidance provided to the 10 

Court. In these circumstances, it would be inappropriate for the Court to 

attempt such a diftlcult fiscal balancing measure. And it is not the role of 

a court to so do.'! 

212. None of the unions has engaged with this reasoning . . It is, with respect, 

quite clearly correct. 

213. It is incorrect, however, to contend (as SADTU's deponent does) that this 

Court's approach in Tasima and Black Sash Trust provides scope for 
[V18 • P1767] 

"creative remedies" in the circumstances of the current case (para 114). 

Instead, Tasima confirmed that the public interest is paramount to the 

court's exercise of its remedial discretion. This is the consideration 20 
[V16 • P1594 to 1595] 

specifically applied by the court a quo, as inter alia paragraph 46 of the 

judgment reflects. Furthermore, what this Court ordered in Tasima was 

~- ~\ 
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simply that the transfer be accomplished within a stipulated time, but that 

"in light of conceivable changes in circumstances, the parties must meet 

within 10 days to agree on how the transfer is to be facilitated." This rider 

provides no foundation for the unsubstantiated and extraordinary relief for 

which SADTU contends. 

214. Black Sash Trust, in tum, concerns a case in which this Court ordered that 

National Treasury's approval be obtained for changes to the contractual 

payment regime. This confirms the importance of appropriate approval by 

National Treasury. The Court further cautioned that judicial remedial 

powers were limited. In that case the illeg~lity precipitated a national 1 O 

crisis, and it required extraordinary relief. In this case an even greater 

national crisis in the form of the Covid-19 pandemic subsists. It requires 

that extraordinary relief (implementing a contract outside its period for 

implementation and operation, and well outside the available budget) be 

refused. This is what the court a quo did in the exercise of its discretion. 

[V18 • P1767 to 1768] 

Ad paragraphs 115 to 117 of SADTU's founding affidavit: Jurisdiction 

215 . There is no merit in the proposition that this Court's jurisdiction is engaged 

in this matter. Demonstrably there are, for the reasons provided above 

(with reference to this Court's recent judgment in Public Protector v 

Commissioner, SARS), no reasonable prospect of success. This is 20 

~. ,,.\~k.\ 
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confirmed by SADTU's explicitcontention that "[t]he government should 

not be entitled to undermine the constitutional right to collective bargaining 

by enforcing collective agreements in a piecemeal manner or selectively" 
[V18 - P1768] 

(para 116). What this means is that SADTU invokes a constitutional 

provision to trump national legislation giving effect to collective 

· bargaining. The latter legislation (in the form of Regulations 78 and 79) 

precludes the relief for which SADTU contends. It follows that, in order 

to enjoy any prospect of success, SADTU was obliged to attack the validity 

or Regulations 78 and 79. Its failure to do so precludes (as this Court held 

in Public Protector v Commissioner, SARS) granting leave to appeal. 

216. There is equally no merit in SADTU's fallback reliance on this Court's 

extended jurisdiction to entertain an arguable point of law in the general 

public interest. The point of law purportedly invoked is "about [sic] 

whether an employer may rely on intervening [sic] circumstances that 

adversely affect the employer's ability to comply with its obligations in 

terms of a collective agreement as a basis for refusing to comply with its 
[V18 - P1768] 

obligations" (para 117). This point of law does not even arise. The Labour 

Appeal Court correctly held that the collective agreement was invalid since 

inception. Therefore the issue of supervening (or "intervening") 

10 

circumstances, which may justify refusal to perform or non-enforcement 20 

by court, is - at best for the unions - academic. Furthermore, it has always 

~ - ~~~ 
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been the law that a court retains a discretion to refuse specific performance, 

and this Court confirmed that in the public interest a court may and should 

refuse to do so. There is therefore no arguable point of law on this score. 

217. As this Court confirmed, in order to qualify as "arguable" a point of law 

must at least have some prospect of success. In this case there is clearly 

none, because the point is inconsistent with this Court's judgments in 

Barkhuizen and Beadica. It is not permissible to contend, as SADTU does, 

that leave to appeal should simply be granted so that "the conclusions of 

the LAC (whether upheld or set aside) are considered by this Court" 
[V18 - P1768) 

(para 117). To qualify for consideration by this Court the jurisdictional 1 o 

requirements set out in the Constitution must be met. They are not. 

[V18 - P1768 to 1769) 

Ad paragraphs 118 to 122 of SADTU's founding affidavit: Interests of 

justice 

218. I have already demonstrated that there is no reasonable prospect of success. 

This strongly militates against granting leave to appeal in the interests of 

justice, I am advised. Thus SADTU's first basis (prospects of success) on 

which it invokes the over-all interests of justice criterion operates against 

it. 
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219. The second basis is fundamentally misconceived. SADTU claims that the 

court a quo's judgment "has far-reaching implications on [sic] collective 

bargaining and the enforcement of agreements concluded as a result of 
[V18 - P1769) 

collective bargaining" (para 119). This is incorrect. The judgment merely 

applies the rule of law and the principle of legality. The applicable 

principles and precedents have been articulated and applied by this Court 

since Fedsure and Barkhuizen. This Court further confirmed in CUSA that 

the same principles apply to collective agreements. Thus the principles and 

precedents are well-established. They do not warrant this Court's 

application, again, to the facts of this case. 

220. The third basis on which SADTU contends leave to appeal should be 

granted in the interests of justice is self-defeating. SADTU effectively 

contends for, but forebears putting this sufficiently explicitly (as the PSA 

did, albeit contending for the application of estoppel, as I shall show), some 

adaptation of the Turquand rule to be extended to apply to Government. 

SADTU argues that leave to appeal should be granted presumably to 

establish, vindicate or apply the proposition that trade unions are entitled 

to accept that Government's conduct in concluding contracts are "lawfully 

mandated" and that offers by Government may be accepted and result in a 

10 

binding collective agreement. This means that Government becomes the 20 

guarantor of legality, and whatever it thinks the legal position is becomes 

th. \\Atl\ 
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binding. This is not the law. The law is that the public interest is served 

by upholding the rule of law. Government cannot be bound by what the 

law precludes. This is why neither estoppel nor the Turquand rule applies 

against Government, I am advised. NEHA WU effectively argues for the 

development of the law by this Court as court of first and final instance to 

drastically change a fundamental principle, and in so doing dilute the 

doctrine of legality. This is, with respect, inconceivable and clearly not in 

the interests of justice. 

221 . It follows that the interests of justice would clearly be undermined, with 

respect, by granting leave to appeal. 

[V18 - P1770] 

Ad paragraph 123 of SADTU's founding affidavit: Conclusion 

222. For the reasons provided above I deny the conclusion for which SADTU 
[V18 - P1770] 

contends. The proposition that any appeal "will also have a considerable 

public impact" cannot but detract from SADTU's case. The court a quo 

carefully considered the extensive public impact of the outcome for which 

SADTU and the other unions contended. The "impact" is far-reaching, and 

would precipitate severe prejudice to the public. It is therefore significant 

that whereas the "public impact" is invoked by the unions, SADTU cannot 

and does not aver that any such impact would be positive. The interests of 

10 



Consolidated CCT Record 

(CCT Case No. 21 /2021) 

(CCT Case No. 28/2021) 

(CCT Case No. 29/2021) 

(CCT Case No. 44/2021) 

OPPOSING AFFIDAVIT of the Minister of Finance 

in the Applications for Leave to Appeal in the 
matter under LC Case No. J500/2020 

deposed to by Dondo Mogajane 
dated 19 February 2021 

2011 

101 

justice are not served by granting an appeal resulting in considerable public 

prejudice if the appeal were to succeed. 

223. Accordingly also SADTU's application for leave to appeal falls to be 

dismissed. 

[V18 - P1809 to 1815) 

Paragraphs 1 to 25 of the PSA's founding affidavit: Formal recordals 

and citation of parties 

224. The first quarter of the PSA's founding affidavit consists of formal 

recordals and the parties' details. None of this is contentious. 

225. Much of the rest of the PSA's founding affidavit advances averments 

already addressed in traversing the previous founding affidavits. I shall 1 o 

accordingly limit the traversal to the more material matters, and seek to 

avoid unnecessary repetition. 

[V18 - P1815 to 1819) 

Paragraphs 26 to 39 of the PSA's founding affidavit: Overview 

[V17 - P1656) 

226. It is correct that clause 3.3, which the unions seek to enforce in this 
[V18 - P1816] 

litigation, operates only for the 2020-2021 financial year (para 30). It ends 

imminently, on 31 March 2021. The consequences of this fact for the relief 

ultimately sought by the unions are not addressed in the PSA's or any of 
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the other unions' founding affidavits. Nor the impact this has on their 

application for leave to appeal. 

227. It is also true that the unions' claim "involves the potential payment of 
[V18 - P1817] 

billions of Rand (para 33). The mere quantum of this claim already sets it 

apart from other collective agreements. So does the Covid-19 

circumstances, which impose an unprecedented additional demand on 

already overburdened public funds, in which these billions of Rands are 

claimed. 

228. It is also so that the point of law which the unions purport to pursue in the 
[V17 - P1656] 

putative appeal to this Court "pertains to the enforceability of clause 3 .3 of 1 o 
[V18 - P1818 to 1819] 

Resolution I in the circumstances of this particular dispute" (para 3 7). 

What this means is that the point of law purportedly pursued is peculiar to 

the parties and the facts of this specific case. The point of law purportedly 

raised is not one of general public interest. Moreover, this Court has 

already confirmed that contracts concluded contrary to law, and their 

enforcement contrary to public policy, cannot be countenanced. And it also 

already confirmed that the rule of law applies to all exercises of public 

power, including collective agreements. There is therefore no residual 

point of law of general public importance which remains to be determined 

by this Court for purposes of disposing of this matter. Were leave to be 20 
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granted, the matter merely entails the application of established principles 

to the facts of the "particular dispute", as the deponent puts it. 

229. Save as aforesaid, the PSA's arguments advanced are denied. Clearly it is 

untenable to contend that the court a quo's judgment "may indeed sound 
[V18 - P1819] 

the death knell for collective bargaining as we know it" (para 38). If the 

deponent expresses his wish to continue concluding collective agreements 

which impose unbearable burdens on public funds, result in unsustainable 

and inequitable year-on-year inflation-beating and private-sector-

outperforming salary hikes, and all of this in conflict with .the empowering 

provision, then his nostalgia for a modus operandi "as we know it" is 1 o 

misplaced. It is also internally inconsistent to accept that the point of law 

"pertains" only to the "circumstances of this particular dispute" but then to 

contend for a general "death knell" to collective bargaining applying even 

beyond the public sector. The "death kne1 l" construct is cohtrived and 

inconsistent with this Court's caselaw, which cautions against raising 

bogeys. 

[V18 - P1819 to 1823] 

Ad paragraphs 40 to 58 of the PSA's founding affidavit: Background 

to the matter 

230. I note the deponent's concession that the court a quo's judgment indeed 
[V18 - P1819] 

"accurately summarised" the "background to this matter" (para 40). 

~-· 

20 
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231. It is similarly noted that the PSA does not dispute the DPSA's description 
[V18 - P1820) 

of the offer leading to Resolution 1 of2018 as unmandated (para 44). It is 

quite correct that "no explanation why an unmandated offer was made" 

exists. But this only serves to exacerbate the illegality. 

232. The same applies to the PSA recognition that what the "COM resolved" 
[V18 - P1821] 

was "to seek guidance from a full Cabinet" (para 48). Thus if it is 

contended that the members of the COM acted through the resolution of 

COM, then this only serves to confirm the legality difficulty discussed 

above with reference to this Court's judgment in SARFU, its citation of 

Baxter, and the Supreme Court of Appeal's judgment in Esau. 

233. Furthermore, the resolution by Cabinet was, the PSA accepts, simply that 
[V18 - P1821] 

"the State could not withdraw the January offer" (para 49). Thus it is 

indeed common cause that even Cabinet did not approve or make the 

necessary budgetary commitments required by Regulation 79. 

234. It is also not suggested by the PSA that National Treasury or the Minister 

of Finance at any stage reversed the position adopted in the 14 

February 2018 letter, in which approval was conditional on prerequisites 

10 
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which the umons themselves emphatically depose they have indeed 
[V18 - P1821] 

"rejected" (para 50). 

235. As regards the contents of the contractual clauses extensively reproduced 
[V17 - P1655 to 1656] 

in the paragraphs under reply, this. The contents of clause 3 are not in 
[V17 - P1656] 

issue. It is the validity and enforceability of clause 3.3 which are contested. 

This is, as its founding affidavit a quo implies, why the PSA instituted an 

application under section 77(3) of the Basic Conditions of Employment 

Act 75 of 1997 instead of initiating dispute resolution processes before the 

bargaining council. Some of the other unions adopted the latter approach. 

This the PSA's founding affidavit a quo described as "incompetent". 

[V17 - P1655 to 1656] 

236. The State has indeed given effect to clauses 3.1 and 3.2 in the previous 

financial years. If a further increase since 1 April 2020 is to be exacted on 
[V17 - P1655 to 1656] 

the CPI-beating base created by clauses 3.1 and 3.2, then the fiscal effect 

would be felt for years to come. This would unduly burden the State and 

impede its ability to comply with its constitutional obligations. 

[V17 - P1656] 

237. Conversely, if clause 3.3 is not implemented, the salaries which are already 

out of sync with the private sector would remain at their inflated level. The 
[V17 - P1655 to 1656] 

State did not seek to counteract the effect of clauses 3.1 and 3.2 (or any 

other benefit to employees conferred by any other provision of the 

~ .\.A~ 

10 
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Resolution) in opposing the implementation of clause 3.3. This, too, bears 

on the issue of just and equitable relief, and demonstrates that even if it 

arises for consideration the court a quo's exercise of its discretion is 

unassailable. 

[V18 - P1823] 

238. The same applies to the unions' persistent refusal "[b]etween 25 February 

and 25 March 2020" to entertain the State's attempts to obtain the unions' 
[V17 - P1656] 

agreement to revise clause 3.3. Also the PSA proclaims that the unions 
[V18 - P1823] [V17 - P1656] 

"refused and insisted on implementation" (para 57) of clause 3.3 in its 

terms without any amelioration. In such circumstances the extraordinary 

relief now sought by some of the unions, requiring this Court to direct the 10 
[V17 - P1656] 

parties to renegotiate clause 3.3 is not just and equitable. Renegotiation 

was spumed by the unions. Repeatedly and emphatically. 

239. Before this Court the unions provide no principled basis for such stance, 

nor any rationale for now seeking this Court's intervention to permit them 

to adopt a directly contradictory posture. None of them even attempted to 

depose to any version denying that their conduct (namely to refuse 
[V17 - P1656] 

renegotiation and insist on implementation of clause 3.3 in its terms) 

constitutes a binding election. I am advised and submit that it does, and 

that this precludes the relief for which some unions contend - while 
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simultaneously also conceding the extraordinary (or "creative") nature of 

such relief. 

[V18 - P1823 to 1827] 

Ad paragraphs 59 to 67 of the PSA's founding affidavit: Ratio of the 

LAC's judgment 

240. I reiterate that the judgment speaks for itself. It deals explicitly in footnote 
[V17 - P1656] 

4 with the amount by which clause 3.3 exceeded the budget. There is 

therefore no merit in the contention that "[ i ]nsofar" as the LAC found that 
[V17 - P1656] 

the budget was exceeded by R37.8 billion in respect of clause 3.3 instead 

ofby Rl3.2 billion it was "wrong" and that this "impacted!' on the court's 
[V17 - P1656] [V18 - P1825] 

conclusion that clause 3.3 was unenforceable (para 62). The correct 10 

position is that the court a quo concluded that the collective agreement did 

not comply with the empowering provision and was therefore invalid. The 

unenforceability was based primarily on invalidity, not the quantum by 

which available funds were exceeded. 

241 . There is no merit in the PSA's deponent's singular suggestion that National 

Treasury's presentation (which had been included as part of the annexures 

to Government's answering papers) somehow suffices or substitutes for 

approval as required under Regulation 39, if this is what the proposition in 
[V18 - P1826] 

paragraph 65 obliquely suggests. The presentation explicitly states in bold 
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[V4 - P330] 

that "South Africa requires a public service wage settlement that keeps to 

the compensation ceilings, reverses the worsening composition of 

spending, and doesn't use up our limited contingency reserves". The 

presentation further records that the January 2018 offer exceeded the RI I 0 

billion baseline. It tables proposals intended to reduce the shortfall. (But 

these proposals were, the unions in unison depose, rejected by themselves.) 

National Treasury's presentation further identified two scenarios. The first 

entailed staying within the compensation budget. The second involved 

implemen,ting the January 2018 offer, which exceeded the compensation 

budget, and in any event also required headcount reductions (which never 1 o 
[V4 - P335] 

occurred), and further engagements "to expeditiously resolve the impasse". 
[V4 - P349] 

The presentation concludes by recommending that "[t]he fiscal framework 

approved for the 2018 MTEF [had] to be upheld through implementing 

cost saving initiatives to boost confidence and enhance sustainability of 

public finances". It is therefore inconsistent with the terms of the 

presentation itself to suggest, as the PSA appears to attempt, that the 

January 2018 offer somehow enjoyed National Treasury's tacit acceptance 

(since "Treasury makes no attempt to disavow the proposed agreement" 
[V18 - P1826] 

(para 65)). · Least of all absent the implementation of the cost-cutting 

measures spurned by the unions. 20 
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242. Finally, the deponent's point regarding whether or not National Treasury 

had or should have stopped the transfer of funds to an organ of State if a 

serious or persistent material breach of prescribed measures occurred does 

not bear on the issues in this litigation. The jurisdictional facts for stopping 

transfers of funds have not been ventilated in the papers a quo, because this 

is extraneous to the relief sought. No mandamus or review regarding the 
[V17 - P1655 to 1656] 

implementation of clauses 3 .1 and 3 .2, and whether this qualified for 

intervention by National Treasury, was sought a quo. If the oblique 
[V17 - P1656] 

contention is that the implementation of clause 3.3 must be inferred to be 

lawful because the transfer of funds had not been stopped before the 1 o 
[V17 - P1655 to 1656] 

implementation of clauses 3.1 and 3.2, then the logic fails in any event. 

Legality or illegality is not established or determined by past conduct. 

[V18 - P1827 to 1829] 

Ad paragraphs 68 to 69 of the PSA's founding affidavit: List of 

grounds of appeal 

243. None of the grounds of appeal identified in these paragraphs, and amplified 

subsequently, qualifies for this Court's consideration. They are neither 

arguable, nor in the interests of justice to consider (inter alia for lacking 

reasonable prospects of success). These jurisdictional requirements are 
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conspicuously addressed only baldly in the "overview" section of the 

PSA's affidavit. 

[V18 - P1829to1831] 

Ad paragraphs 70 to 76 of the PSA's founding affidavit: Substantial 

compliance 

244. There is no merit in the first ground of appeal. Nor is it arguable. 

245. I have already addressed the unions' attempt to contend that Cabinet's 

approach to Resolution I of 2018 somehow can substitute for the 

mandatory legal requirements governing Government's conclusion of 

collective agreements with fiscal implications. Furthermore, the specific 

resort to inferential reasoning by the PSA's deponent is directly 10 

contradicted by primary evidence in the form of Government's extensive 

affidavits. There is no genuine dispute of fact regarding the absence of a 

written (or any other) commitment by National Treasury, or written (or any 

other) agreement by other departments or agencies (least of all any such 

agreement approved, as Regulation 39 requires, by National Treasury). 

This factual dispute cannot be resolved in favour of the unions. Nor is such 

dispute of fact a matter which properly engages this Court's jurisdiction. 
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246. In any event the PSA,s resort to "substantial compliance', fails to meet this 

Court's caselaw. The latter makes it clear that that approach is outmoded. 

The PSA does not aver that the purpose of the statutory provision in 

question has been met by the form of "compliance" for which it contends. 

It therefore fails the test established by this Court in African Christian 

Democratic Party v Electoral Commission 2006 (3) SA 305 (CC), 

confirmed and applied in cases like Al/pay Consolidated Investment 

Holdings (Pty) Ltd v Chief Executive Officer, South African Social Security 

Agency 2014 (1) SA 604 (CC). The purpose of the statutory provision has 

not been met. Its purpose is precisely to prevent majority decision-making 1 O 

at Cabinet level. It specifically recognises the Constitution's specific status 

conferred on National Treasury as department of State with independent 

responsibility for fiscal affairs. As I have shown, this Court similarly 

recognised National Treasury's specific approval powers in Black Sash 

Trust, which is the offshoot of Al/pay. 

24 7. The statutory regune further recognises that budgets of specific 

departments should only be tapped into with their own specific consent, 

and not by inference as a consequence of collective Cabinet conduct. 

Cabinet conduct could rest on multiple mixed reasons and even political 

expediency. The conclusion of collective agreements with fiscal 20 

consequences requires the State department responsible for the budget as 
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contemplated by the Constitution to consider the issue from a public 

finance, not political or any other, perspective. 

248. Similarly the statutory regime recognises that State agencies' budgets 

cannot be redrawn by Cabinet; instead, the written agreement by the agency 

in question is required. This is particularly important on the facts of this 

case. The State agency concerned in this case is the National Prosecuting 

Authority. Its Investigative Directorate is the independent national anti-

corruption agency required - as this Court confirmed in its Glenister line 

of cases - by the Constitution, Article 5 of the African Union Convention 

on Preventing and Combating. Corruption, and Article 36 of the United 10 

Nations Convention Against Corruption. Its constitutional independence 

is affected by the inference sought to be drawn by the PSA and other unions 

in support of their "substantial compliance" construct. It is constitutionally 

incompetent, factually incongruent, and at every level unarguable. 

249. The PSA's argument is further untenable for attributing an entirely 

incorrect construct to the Labour Appeal Court's "findings", and what the 
[V18 - P1830) 

deponent construes as the "implication of this logic" (para 72). The Labour 

Appeal Court did not "render findings" which "suggest" (the diffidence is 
[V17 - P1656) 

justified) that clause 3.3 alone (and not Resolution 1 of 2018) is in breach 

of Regulation 79. The judgment is not susceptible to any such construct. 20 
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Nor are findings appealab1e, I am advised. It is quite correct, as the PSA 

accept, that "Regulation 79 provides that a collective agreement cannot be 

entered into at all unless there is compliance with the regulations" 
[V18 - P1830] 

(para 73). The Labour Appeal Court specifically so held: it in terms held 
[V16- P1591] 

that "the collective agreement breached . . . Regulation 78 and 79" (para 33 
[V17 - P1656] 

of the judgment). None of its "findings'' suggests that it is only clause 3 .3 

"alone" which violated Regulation 79. Nor its order, which is correctly not 

criticised on this or any other basis. The order reflects Government's 
[V17 - P1655 to 1656] 

stance that the past implementation of clauses 3.1 and 3.2 should not be 

undone, and that the unions' members be permitted to retain the benefits of 1 O 

these and other clauses of Resolution 1 of 2018. This, too, impacts on the 

issue of just and equitable relief. 

250. Nor is National Treasury's post hoc conduct capable of constituting 
[V18 - P1831] 

compliance with Regulation 79 (as para 74 contends). Firstly, the 

documents invoked for this proposition do not bear this out, as I have 

already demonstrated. Secondly, Regulation 79(b ){iii) requires "written 

agreement" by the departments and agencies concerned, together with the 

approval of National Treasury. Thus the post hoc informal ratification 

construct for which the PSA apparently contend cannot constitute 

compliance with Regulation 79(b )(iii). It is indeed this provision which, 20 

the PSA correctly accepts, is the applicable empowering provision. 

~~- .\.11~ 
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Therefore the attempt to criticise the court a quo for not considering 

National Treasury's post hoc conduct is untenable. 

251 . It follows that there is no prospect of success on the first point. It is, in 

fact, unarguable. 

[V18 - P1831 to 1837) 

Ad paragraphs 77 to 94 of the PSA's founding affidavit: Null and void 

252. The second ground of appeal comprises various rolled-up subtopics. None 

is tenable. 

253. The specious suggestion that voidness or nullity is not the result of non-

compliance with the empowering provision is inconsistent with this 

Court's caselaw, the rule of law and the doctrine oflegality. In AMCUthis 10 

Court confirmed that the exercise of public power in concluding a 

collective agreement must "conform to minimum standards of lawfulness 

and non-arbitrariness." This Court also confirmed in Khuma/o that the 

State must operate "within the confines of the law" in order to "remain[] 

accountable to those on whose behalf it exercises power." This is, as the 

Court confirmed in EFF, because the Constitution made "a decisive break 

from the unchecked abuse of State power and resources", and "adopted 

accountability, the rule of law and the supremacy of the Constitution as 

~ .. ~~\ 
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values of our constitutional democracy." Hence this Court's insistence on 

Government's compliance with legal requirements intended to protect the 

public interest and resources by ensuring that public funds are applied in a 

democratically accountable manner. 

254. The approach for which the PSA contends not only undermines the rule of 

law. It also repudiates this Court's conclusion in EFF that Government 

officials are slaves to the resources allocated to them. It enables the 

Executive effectively presenting Parliament with afait accompli, forcing 

the reallocation of public funds away from constitutional imperatives to 

which Parliament through national legislation is required to give effect 1 O 

within limited financial resources (as this Court recognised in Black Sash 

Trust). 

255. Contrary to the PSA's argument, it is quite clearly, I am advised, 

constitutionally impermissible to seek - as the PSA did a quo (and now 

seek to do before this Court) - specific performance of a contract despite 

non-compliance with the applicable statutory fiscal requirements. Even in 

a purely contractual setting (as the PSA pitched its case a quo, only now 

attempting to attribute to it some constitutional dimension) constitutional 

control continues to operate, as this Court confirmed in Barkhuizen. And 

even under a purely common law approach to the law of contract 20 

t\1' . \!I~ 
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agreements which are contrary to public policy are not enforced. Public 

policy is now derived from the Constitution. It requires accountability in 

the allocation of public resources, and compliance with the rule of law. 

256. It has always been and still is, I am advised, the general legal position that 

even if (as the PSA's deponent puts it) "[n]o mention is made of 

agreements concluded in breach of the Regulations being null and void" 
[V18 - P1832] 

(para 78.1) then the legal effect is nonetheless to render an unauthorised 

transaction null and void. Otherwise the very effect which the law seeks 

to prevent materialises. In this case the statutory intention is to prevent 

incurring fiscal consequences for which no funding exists. It can only be 1 o 

prevented if contracts concluded contrary to the regulations be visited with 

voidness. No statutory penalty exists under the regulatory regime, and no 

other statutory remedy is provided. Therefore, the ordinary outcome in 

instances of infringements of statutory provisions is also in this case the 

only competent interpretation of the empowering provision. This accords 

with the text of the provision (which provides that "only" if the fiscal 

conditions are met may the State enter into a collective agreement); the 

constitutional principle of legality; and the statutory purpose. It is 

imperative, I am advised, to give effect to these considerations. Neither 

the text, nor the constitutional context, nor the purpose of the provision 20 

supports the extraordinary construct for which the PSA contends. 

"~ - ~~ 
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257. The PSA's deponent's attempt to invoke what he construes as the purpose 

of Regulation 79 is demonstrably self-destructive. He states that the 

purpose of Regulation 79 is "to ensure that public sector employees can 

conclude a collective agreement safe in the knowledge that it has been 
[V18 - P1832 to 1833] 

properly budgeted for" (para 79). But this purpose is not served by the 

PSA's approach. As the facts of this case demonstrate, public sector 

employees could not conclude the agreement "safe" in such knowledge. 

They had actual knowledge at the time, as the papers a quo established, 

that no proper budgetary allocation existed or could be made. They knew, 

on their own affidavits, that cost-cutting measures were required. They 1 O 

emphatically repudiated any such measures, as their affidavits roundly 

record. Thus there is no purposive argument which supports the PSA's or 

any other union's construct. 

258. It is, furthermore, clearly incorrect to contend, as the PSA is driven to do, 
[V18 - P1832] 

for "the primacy of collective agreements" (para 78.3). The words "subject 

to any collective agreement" in section 2(a) does not render the 

Regulations subject to a collective agreement. It renders conditions of 

employment yet to be prescribed subject to a pre-existing and still operative 

collective agreement. It is specious to contend, as the PSA does 
[V18 - P1832] 

(para 78.3), that national legislation is subjugated to agreements. This fails 20 
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to comprehend the rule of law. Law trumps contracts, not the other way 

round. Neither Government nor organised labour is in a constitutional state 

permitted to overrule the law, whether by contract or otherwise. 

259. As regards the PSA's related reliance on the status of collective bargaining 
[V18 - P1833 to 1835) 

(paras 80-87), this fails to recognise this Court's judgment in AMCU to 

which I have already referred. To recapitulate, AMCU confirmed that also 

in concluding collective agreements Government must comply with the 

principle of legality. Thus non-compliance with empowering provisions 

results in nullity. 

[V18 - P1835 to 1836) 

260. As regards the PSA's reliance onpacta sunt servanda (paras 88-91), this is 10 

inconsistent with first principle and precedent. 

261. Firstly, the argument fails in logic. The legal effect of non-compliance 

with a statutory provision (i.e. whether "voidness/nullity" ensues) cannot 

conceivably be determined by this maxim. The maxim presupposes a valid 

pact, otherwise there would be no pacta capable of servanda. If the maxim 

could conceivably have found application to answer the question as regards 

the correct legal effect of non-compliance, then the principle of legality 

(which is also a common law requirement for a valid contract) would never 

find application. On such construct, consensus sans legality would suffice 

~. _\!\~ 
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for a binding contract. This is, I am advised, not the law: it is an essential 

requirement for the conclusion of a valid contract that the agreement be 

lawful. Therefore the deponent's criticism of the court a quo for 

supposedly ignoring some High Court judgment on this common law 

maxim for purposes of detennining the effect of violating the rule of law 
[V18 - P1835] 

(para 89) is flawed. 

262. Secondly, the argument is inconsistent with precedent in the form of this 

Court's judgments in Barkhuizen and Beadica. These judgments confirm 

and reiterate the now well-established legal position: the principle pacta 

sunt servanda is itself subject to the Constitution and public policy. Public 10 

policy precludes specific performance in circumstances where this would 

result in unjust and unfair outcomes. Government specifically pleaded that 

withholding emergency Covid-19 remedial resources from the most 

vulnerable members of society for purposes of instead affording a year-on-

year inflation-beating and private-sector-outperforming pay hike for public 

servants (who are also, unlike the private sector, the beneficiaries of job 

security in these difficult times) is not just and equitable. None of the 

unions denied this. It is a common cause and dispositive issue of fact. It 

is not an issue oflaw, least of all one of general public importance engaging 

this Court's jurisdiction. It is also not one which in the interests of justice 20 

should be entertained by this Court: it bears no prospect of success; it is an 

~- .. l\~ 
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issue of fact; it is not even in issue; and it merely involves the application 

of established precedents by this Court. 

[V18 - P1836 to 1837] 

263. Finally, the suggestion that "misrepresentations by the State" (paras 92-94) 

could somehow change the legal consequences of non-compliance with the 

empowering provision is equally untenable. It is, firstly, in law flawed. 

The same result must follow from a proper interpretation of the 

empowering provision. It cannot depend on the conduct (least of all post 

hoc) of the parties. 

264. Secondly, in fact, there is no foundation for the allegation of any 

misrepresentation by the State. The founding affidavit provides no basis 1 o 

for this accusation. It is common cause that Government required cost-

cutting measures because Resolution l of 2018 did not fall within the 

budget; that National Treasury required that the wage agreement remain 

within the budgetary ceiling; and that the unions unanimously refused any 

cost-saving measure. There was therefore no misrepresentation that the 

wage settlement was within budget. National Treasury furthermore 

explained the circumstances in which the non-compliance with 

Regulation 79 was detected. The PSA's founding affidavit is therefore also 

in this respect factually incorrect in asserting that "[n ]o explanation has 
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been given" (para 93). Thus also on this basis the allegation regarding 

"misrepresentations by the State" is irresponsibly advanced. 

265. Thirdly, and in any event, the proposition that a "misrepresentation" as 

regards compliance with an empowering provision could result in 

consequences prohibited by the empowering provision is legally 

incompetent. It is well-established, I am advised, that a contractant cannot 

confer powers to contract on itself by misrepresentation. Similarly, 

estoppel does not apply against the State, and in any event cannot be 

applied to create results which the law does not permit. 

266. It follows that none of the arguments advanced by the PSA in support of 1 O 

its contention that voidness and nullity does not result from a violation of 

a clear and peremptory empowering provision is tenable. 

[V18 - P1837 to 1838) 

Ad paragraphs 95 to 99 of the PSA's founding affidavit: Just and 

equitable relief 

267. There is no merit in any of the allegations under traversal. The court a 

quo's exercise of its discretion did not depend on the amount by which the 

compensation envelope had been breached. Even if the amount had been 

"only" R13.2 billion in 2018, this still forms a very substantial part of the 

~·~ 
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funds required for Covid-19 vaccinations and other constitutional 

obligations towards particularly vulnerable and poor constitutional right-

bearers. The latter have at least an equal entitlement to have their 

constitutional rights respected. 

268. The PSA's argwnent that the State is somehow solely responsible for 

breaching the compensation envelope, ergo it is just and equitable to 

enforce the wage agreement (despite the absence of available funds, and at 

the expense of the entire public amid the pandemic) is unfounded. Firstly, 

it is because the unions refused cost-cutting measures that the 

compensation envelope was breached. In such circumstances it is not just 1 O 

and equitable to reward organised labour's willful persistence in an 
[V17 - P1656) 

unworkable wage settlement by enforcing clause 3.3. Doing so would 

incentivise the adoption of bargaining positions which inevitably result in 

unsustainable wage bills, with the resulting effect on the entire economy 

and budget. The unsustainable wage increases were, moreover, the 

progeny of an unmandated offer. With full knowledge (or at the very least 

constructive knowledge) of the fiscal fiasco wrought by a ballooning wage 

bill the unions insisted on a wage agreement along the lines of the 

unman dated offer. lt is the ref ore incorrect to contend that the State has 

singlehandedly created the unsustainable situation. 20 
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269. What is, however, correct (but not disclosed with the same alacrity as a 

quo) is that the State singlehandedly sought to ameliorate the situation. 

Singlehandedly, because the unions have refused to negotiate in good faith 
[V17 - P1656) 

when clause 3.3's unaffordability was broached. 

[V17 - P1656) 

270. Government's attempts to renegotiate clause 3 .3 com.menced even before 

Covid-19 struck South Africa. Unfortunately, despite the obligation under 
[V1 - P37] 

clause 16.3 of the bargaining council's constitution to attempt to agree on 

a negotiation process (thus to negotiate in good faith), the trade unions 
[V17 - P1656] 

refused to engage and insisted on the implementation of clause 3-3 (as paras 
[V1 - P19 to 20) 

38.5 and 39.5 of the PSA's founding affidavit filed a quo reflect). As the 10 

same deponent deposed on behalf of the PSA a quo, the unions were "not 
[V1 - P20] 

willing to engage" (para 39.5 of the PSA's founding affidavit filed a quo). 

The PSA persisted - even, in its own words, "during the period of the 
[V1 - P20] 

national lockdown" - in its stance (para 40 of the PSA's founding affidavit 

filed a quo). The PSA resolutely resisted even subsequent attempts by Ms 

Yoliswa Makhasi (the Director-General of the DPSA) to implore Mr Leon 

Gilbert (the PSA's deponent) to return "to the [bargaining] council to 

continue engagements through council processes'' (as an annexure to the 

P.SA's founding affidavit a quo reveals). Indeed, the PSA emphatically 
[V1 - P21] 

and consistently "rejcct[ed] any renegotiation of clause 3.3" (para 44 of its 20 

founding affidavit a quo, emphasis added). 
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271 . Furthermore, even if fault is the relevant criterion in granting just and 

equitable relief, and even if all fault could somehow be attributed to 

Government, then it is still not just and equitable to prejudice the public. 

The public is entirely innocent of the whole affair. Yet it is the public that 

will suffer should the so-called "just and equitable" relief for which the 

PSA contends to be granted. The relief for which it contends is, I reiterate, 

yet another year-on-year increase, outperforming both inflation and the 

private sector's salaries. This in Covid-19 economic conditions. And it is 

sought in the exercise of this Court's remedial discretion, which requires 

the substitution of the discretion exercised unanimously by the court a quo. 1 o 

But no tenable case for interfering with the court a quo's exercise of its 

discretion is established. 

272. The PSA's attempt now to make out a case on the basis of just and equitable 

relief is inconsistent with its founding affidavit a quo and the context in 

which this matter was brought before court and the framework in which it 

must be determined. 

273 . The PSA's founding affidavit filed a quo explicitly claimed section 77(3) 

of the Basic Conditions of Employment Act 75of1997 ("the BCEA") as 

basis on which the court a quo's jurisdiction was invoked. The BCEA's 
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purpose is ''to advance economic development and social justice by 

fulfilling the primary objects of this Act". The Act's primary objects are 

to give effect to the right to fair labour practices (which the PSA did not 

even invoke), and to give effect to South Africa's obligations as a member 

of the International Labour Organisation C'the ILO"). 

274. At the time of deposing the Government's answering papers a quo the 

ILO's data on the impact on the labour market of the Covid-19 pandemic 

already demonstrated the devastating effect on workers, particularly in the 

informal economy, and on hundreds of millions of enterprises worldwide. 

It reported that 1.6 billion workers in the informal economy (comprising 1 o 

almost half of the global workforce) stand in immediate danger of having 

their livelihoods destroyed. These employees are the most vulnerable in 

the labour market, the ILO states. In South Africa the most secure 

employees are those employed in the public sector. 

275. The ILO data further reflects that the first month of the Covid-19 crisis is 

estimated to have resulted in a drop of 60% in the income of informal 

workers globally, and a drop of 81 % in Africa. Without alternative income 

sources, these workers and their families will have no means to survive, the 

ILO observes. 
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276. The latest South African data reflects that the ILO's projections were 

sound. These are contained in StatsSA's Quarterly Labour Force Survey 

for the third quarter of 2020. It only became available after deposing to 

my affidavit a quo, and contains incontrovertible statistical data capable of 

easy verification. The survey records that during the third quarter of 2020 

there had been 1.7 million fewer people employed than in the same quarter 

of the previous year. This signifies a decline in employment of more 

than 10%. As the ILO predicted, the more vulnerable employees' jobs 

were particularly affected. In South Africa 13% of domestic workers 

and 18% of workers in the informal sector had lost their jobs. 

277. In this light the South African Government was clearly required to adopt 

wide-ranging emergency measures to avert fatalities from financial and 

medical conditions following the pandemic. In doing so it has heeded the 

ILO' s "calls for urgent, targeted and flexible measures to support workers 

and businesses, particularly smaller enterprises, those in the informal 

economy and others who are vulnerable." At the same time Government 

not only continued to preserve public sector jobs. It also continued to pay 

the full salaries of the category of civil servants represented by the unions 

participating in this litigation. These salaries, I reiterate, have already been 

10 

inflated by multiple increases over many years - above both inflation and 20 

private sector salaries. 
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278. Civil servants in other categories (i.e. those on salary levels 13 to 16, 

namely senior managers) have since 2008/09 consistently received 

increases at or below CPI. Similarly, since 2019 members of Parliament 

and provincial legislatures and executives of public entities forewent salary 

increases. With effect from 1 December 2019 Cabinet members, Premiers 

and :rvIBCs' salaries were frozen at then-current levels. Although a 3% 

increase was recommended by the Independent Commission for the 

Remuneration of Public Office-Bearers, Cabinet members received no 

increase at all. The Commission recommended a 4% increase in salaries 

of members of Parliament. However, they accepted an increase of 1 o 

only 2.8% (which is below inflation, and therefore not an increase in real 

terms). And, as mentioned, unions in the steel sector accepted wage freezes 

already in 2019. 

279. Thus the unions' members are not only in a vastly more favourable position 

when compared to their peers internationally or to the private sector, but 

also when regard is had to their more senior colleagues in the public sector. 

As the relatively recently published StatsSA's Quarterly Employment 

Survey reflects, salaries and wages paid in the third quarter of 2020 in the 

private sector were over 9% lower than in the same quarter of the previous 
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year. However, the public sector experienced an aggregate salaries and 

wage increase of 1 %. 

280. Therefore the suggestion that it is, in all the above circumstances and the 

current Covid-19 conditions, just and equitable to pay a yet further salary 
[V17 - P1656] 

increase by implementing clause 3.3 - and this despite its illegality - is 

unarguable. No basis for interfering with the court a quo's exercise of its 

discretion exists, and nothing in the paragraphs under traversal (or any 

other part of any of the unions' papers) establishes the contrary. 

[V18 - P1838] 

Ad paragraphs 100 to 101 of the PSA's founding affidavit: What this 

Court "is to provide" 

281. The PSA's founding affidavit concludes by making the curious request that 
[V18 - P1838] 

this Court "is to provide some guidelines as to what ought to happen in 

matters such as the present one". What these "guidelines" should or could 

entail is not suggested, and has not been thought up or ventilated by the 

PSA or anyone else a quo. 

282. Clearly such "guidelines" cannot conceivably relate to renegotiation. 

When Government sought to engage the unions, these attempts were (as 

mentioned) roundly rejected by them. The unions refused throughout to 

10 
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accept a responsibility to negotiate and renegotiate in good faith. First by 

holding Government to an unmandated offer. Then by refusing to 

renegotiate, even despite the crushing effect of Covid-19. 

283. It follows that also the PSA's founding affidavit fails to acquit itself of the 

burden resting on the unions to establish a case properly engaging this 

Court's jurisdiction for purposes of granting leave to appeal. 

Ad NUPSA W's affidavits 

284. The final union seeking leave to appeal is the National Union of Public 

Service and Allied workers (''NUPSA W''). It filed its founding affidavit 

well out of time. 

285. In NUPSAW's accompanying condonation application the reason for the 

non-compliance with the Rules of this Court is simply that its attorney had 

been on holiday for the entire period of dies non and its counsel had 

contracted and recovered from Covid-19. 

286. NUPSA W's counsel's recovery is good news, but it is not a good basis for 

condonation. This is because there is no substantiated averment that his 

self-isolation (he is not stated to have been ill) prevented the settling of the 

~· ~ A ~ 
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very short affidavit eventually filed at any ear1ier opportunity. This under 

any circumstances would have been effected electronically anyway. 

287. In this and other respects NUPSA W's affidavit filed in support of its 

condonation application does not, I am advised, comply with this Court's 

clear and well-established caselaw governing condonation. It does not 

provide the full and detailed information required. It signally fails to 

explain why an affidavit that merely piggybacks on the PSA's affidavit 

(and which comprises only four pages, apart from the citation of the 

parties) required a delay of six court days in addition to the six days since 

NUPSA \V's counsel's two-week isolation period expired. 

288. The prejudice to the administration of justice is clear: it truncates the 
[V17 - P1656] 

already limited time before the expiry of the operation of clause 3 .3 for this 

Court to dispose of this matter. It also required the Government 

respondents to make alternative arrangements to address the founding 

affidavits in a coherent and consolidated form within the ten court days 

permitted. Furthermore and in any event, the prospects of success are - for 

the reasons provided in this affidavit - poor. 

289. Indeed, the poor overall prospects of success already demonstrated in 

traversing the other unions' founding affidavits are compounded by 

~ ... ~t.t~ 

10 
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NUPSA W's founding affidavit. It specifically resorts to estoppel, and 
[V19 - P1865] 

expressly seeks to invoke it (para 4.9). In this respect NUPSA W's 

approach is consistent with SADTU's and the PSA's stance. Both of the 

latter unions' cases depend, albeit more obliquely, on estoppel effectively 

being applied. Applying estoppel to undermine a mandatory legal 

requirement is clearly contrary to the rule of law. It is legally incompetent 

on well-established authority which none of the unions ask this Court to 

overrule. Overruling it would, moreover, require this Court to change the 

law dramatically while sitting as a court of first and final instance. This on 

a crucial issue with far-reaching consequences, also for the rule of law 1 O 

itself. Hence any case relying directly, indirectly, explicitly, implicitly, 

wittingly or unwittingly on estoppel - as the unions' case quite clearly 

does - is unarguable and should not be entertained in the interests of 

justice. 

290. None of the other propositions baldly advanced in NUPSA W's founding 

affidavit has any legal merit, I am advised. They range from the risible 
[V19 - P1865) 

reliance on the "old age [sic] principle of caveat subscriptor" to the 

contention that Government has "condoned" its own non-compliance with 

fiscal restrictions. They are clearly flawed in their own conclusory terms. 

And they are in any event asserted in terms which do not, I am advised, 20 

contain any factual version requiring traversal. 
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291. Finally, the accusation that Government's reliance on the rule of law and 
[V17 - P1656) 

the legality of clause 3 .3 and Resolution I of 2018 is "self-serving" 
[V19 - P1863) 

(para 4.2) is unfounded. In advancing it without providing any factual 

basis, NUPSAW's deponent simultaneously also forebears to engage at all 

with Government's extensive affidavits a quo. They establish 

Government's concern to act in the best interests of the country, all its 

people (not only public servants), and particularly the poor and those 

devastated by the Covid-19 pandemic. 

292. It is, with respect, the unions' approach which is self-serving. They litigate 

only in the financial interests of their members. They have exploited an 1 O 

unsustainable situation to the prejudice of the whole country. 

293 . While the entire nation and the world stare severe strive in the face as a 

result of job losses and salary sacrifices consequent on Covid-19 economic 

conditions, the unions claim a yet further year-on-year inflation-beating 

and private-sector-outperforming salary increase involving billions of 

Rands. This when the State must scrape together whatever funds (currently 

estimated as in deficit by over R200 billion) can be mustered to fund 

vaccines and provide other emergency relief (estimated to require between 

R20 billion and R24 billion). 
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294. Resolution I of2018 is clearly invalid and in any event unenforceable. The 

Labour Appeal Court's unanimous conclusion to this effect is 

demonstrably correct. This is inter alia because the collective agreement 
[V17 - P1656] 

in general and clause 3.3 in particular infringes, firstly, the legal 

requirements governing its conclusion, and therefore the principle of 

legality. Secondly, it violates the doctrine of separation of powers, in that 

Parliament did not approve or ratify the expenditure. Third, it is repugnant 

to public policy, manifested now by constitutional values, and prejudicial 

to the public interest, both of which require that Government 's section 7(2) 10 

constitutional obligations to fulfil fundamental rights be given effect. 

Fourth, enforcing the clause does not qualify as just and equitable relief in 

the current circumstances, where the Covid-19 pandemic impacts severely 

on Government's fiscal constraints, and the plight of the poor enjoins 

Government to apply such funds as can be sacrificed to alleviate human 

suffering and save lives. 

295. Neither the papers filed in this Court nor the papers filed a quo suggest that 

even one single civil servant has suffered or is suffering severe prejudice 
[V17 - P1656] 

as a result of the non-implementation of clause 3.3 of Resolution 1 of 2018. 

They are still being paid full salaries. For the past decade now public- 20 

fl\. . rl\ ,.,_ {'() 
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sector salaries have outperformed increases in the private sector, and 

consistently outpaced inflation. There is therefore no equitable basis on 

which the Labour Appeal Court could have come to a different conclusion. 

Nor is there any basis for interfering with the exercise of its discretion. 

296. The unions accordingly have failed to establish either of the two bases on 

which this Court exercises appeal jurisdiction. It follows that the 

application for leave to appeal falls to be dismissed. 

DOND 

The deponent has acknowledged that he knows and understands the contents of 1 O 
this Afidavjt, which was signed and ~ sworn before me at 

T l.i Pr . on this the {C1/11f- day of February 2021, the 
regur . Ions contained in Government Notice No. R1258 of 21 July 1972, as 
amended, and Government Notice No. RI 648 of 19 A~~~st 1977, as amended, 

having been complied with. . . . .• :. . \ . . .· . .. 

SUID-AFRIKAANSE POLISIEDIENS 
AFDELING: SIGBARE POLISIERING 

2021 -02- 1 9 
Name: 

DIVISION: VISIBLE POLICING 
SOUIB AFRICAN POLIC · . · 9! : 

,.,.,....,,,.....,., ...... , .... ,._ -······- ·· ___ ._ ., .. , ..... -..... ---· 
Position: 

COMMISSIONER OF OATHS 
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Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 

Case CCT 28/21 

First Applicant 

Second Applicant 

Third Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 
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dated 31 March 2021 
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MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

MINISTER OF BASIC EDUCATION 

MINISTER OF POLICE 

SOUTH AFRICAN POLICE UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

NATIONAL EDUCATION, HEALTH AND 
ALLIED WORKERS' UNION 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 10 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Case CCT 29/21 

First Applicant 

Second Applicant 20 

Third Applicant 

Fourth Applicant 

Fifth Applicant 
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MINISTER OF PUBLIC SERVICE 
AND ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 

DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA 

NATIONAL EDUCATION, HEALTH AND 
ALLIED WORKERS' UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE AND 
ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICA DEMOCRATIC TEACHERS 
UNION 

In the matter between: 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS 

and 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

10 
Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 20 

Fourteenth Respondent 

Case CCT 44/21 

Applicant 
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MINISTER OF PUBLIC SERVICE AND 
ADMINISTRATION 

MINISTER OF BASIC EDUCATION 

MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES 

MINISTER OF POLICE 

NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS 

MINISTER OF FINANCE 

DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION 

PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 
OF SOUTH AFRICA 

NATIONAL EDUCATION HEALTH AND 
ALLIED WORKERS UNION 

POLICE AND PRISONS CIVIL RIGHTS 
UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC TEACHERS 
UNION 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

10 
Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 20 

Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Seventeenth Respondent 

Eighteenth Respondent 



Consolidated CCT Record 

(CCT Case No. 21/2021) 
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DIRECTIONS DATED 31 MARCH 2021 

The Chief Justice has issued the following directions: 

1. The application is set down for hearing on Tuesday, 24 August 2021 at 
lOhOO. 

2. The applicants must, on or before Tuesday, 22 June 2021 file a paginated 
record in accordance with rule 20(1) and (2) of this Court''s Rules 
containing only those portions of the record that are strictly necessary for 
the detennination of the issues. 

3. Written arguments, including argument on the merits of the appeal, must 
be lodged by-

a) the applicants, on or before Tuesday, 6 July 2021; and 

b) the respondents, on or before Tuesday, 20 July 202 l. 

4. If, at the time of hearing, the lockdown or state of COVID-19 preclude 
the conduct of a hearing in open court, the Court retains the discretion to 
have the matter decided on the papers or by means of a virtual platfonn. 
Further directions will be issued in due course. 

RSC:il H ll;,,AMI ::""t,. ~·i:: ··: -:•:!f' •··: :·-,:Tl•N1'1.. f;C11.i1".,. ~I" 
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' TO: MDHLULI PEARCE MDZIKWA INCORPORAT-e.r~n-------~ 
Attorneys for the Applicant in CCT 21121 
Block A, First Floor Dunkeld Office Park 

Sixth North Road 
JOHANNESBURG 
Tel: 011 781 3971 
Fax: 011 781 3976 

RF.: •'.31CTH.I\~ O f' Tli F.: C<?N~, rn .11·10N Al, COUl~T OF 
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(CCT Case No. 28/2021 ) 

(CCT Case No. 29/2021 ) 

(CCT Case No. 44/2021) 

DIRECTIONS issued by the Chief Justice of 

the Constitutional Court in the matters under CCT 
Case Nos . 21/2021, 28/2021, 29/2021 and 44/2021 

dated 31 March 2021 

2051 

Email: mlungisi@mpmgroup.co.za 

AND TO: CHEADLE THOMPSON AND HA YSOM INCORPORATED 
Attorneys for the First, Second and Third Applicants in CCT 28/21 
Fifth Floor, Libridge 
25 Ameshoff Street 
JOHANNESBURG 
Tel: 011 403 2765 
Fax: 0114031764 
Email: phillip@cth.co.za I ntombi@cth.co.za 
Ref: SAD 10509/P Masilo/N Maphosa 

AND TO: BOWMANS GILFILLAN IN CORPORA TED 
Attorneys for the First, Second, Third and Fourth Applicants in CCT 29121 
11 Alice Lane 
JOHANNESBURG 
Tel: 011 669 9602 I 011 669 9625 
Fax: 011 669 9001 
Ref: Helen Wilsenach/Nadine Mather/6113295 
Email: nadine.mather@bowmanslaw.com I amy .thompson@bowmanslaw.com I 
he I en. wilsenach@bowmanslaw.com 

AND TO: ND UM ISO VOYI IN CORPORA TED 
Attorneys for the Applicant in CCT 44121 
Ndumiso Voyi Law Offices 
596 Jubilee Avenue 
Halfway House 
JOHANNESBURG 
Tel: 076 970 2554 
Fax: 086 246 2216 
Email: ndumiso@voyi.co.za 
Ref: NP VOYI/ZKJA JAKWl 
c/o NDHLOVU AJ INCORPORATED 
Sixth Floor, Minerals Council Building 
5 Hollard Street 
Marshalltown 
JOHANNESBURG 
Tel: 011 838 4394 / 083 273 7874 

AND TO: STATE ATTORNEY, PRETORIA 

10 
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Attorneys for the Sixth Respondent in CCT 21121 (first application), CCT 29/21 (third 
application) and CCT 44/21 (fourth application) and Third Respondent in CCT 
28/21 (second application) 
SALU Building 
316 Thabo Sehume Street 
PRETORIA 
Tel: 012 309 1575 I 012 387 5073 
Email: zingisa.zenani@treasury.gov.za I zzenani@justice.gov.za 
Ref: 1950/2020/232 
c/o STATE ATTORNEY, JOHANNESBURG 
Tenth Floor, Albertina Sisulu Street 
JOHANNESBURG 
Ref: V. Duhlam 

AND TO: STATE ATTORNEY, PRETORIA 
Attorneys for th~ First to Fifth and Seventh Respondents in CCT 21/21 (first 
application), CCT 29/21 (third application) CCT 44/21 (fourth application) and First, 
Second, Fifth, Sixth, Seventh and Eighth Respondent in CCT 28121 (second 
application) 
SALU Building 

10 

316 Thabo Sehume Street 20 

PRETORIA 
Tel: 012 309 1540 
Fax: 086 507 2371 
Email: ccory@justice.gov.za I cronje.cin@gmail.com 
Ref: 1977 /2020/Z39 

AND TO: NB MAKHANY A ATTORNEYS 
Attorneys for the Ninth Respondent in CCT 28/21 
227 Lynnwood Road 
Brooklyn 
PRETORIA 
Tel: 087 821 7561 I 012 107 3930 
Fax: 086 658 5837 
Email: bridget@makhanyalaw.co.za I admin@makhanyalaw.co.za 
Ref: B MAKI IANY A/SAPUOO 11024 

AND TO: THAPELO KHATAMETSANE ATTORNEYS 
Attorneys for the Twelfth Respondent in CCT 21/21 
Ground Floor, Lakeview Building 
1277 Mike Crawford Avenue 

30 
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CENTURION 
Tel: 012 683 8729 
Fax: 086 566 5554 
Email: thapelo@thapelokattorneys.co.za 
Ref: sapl/0112 

AND TO: NATIONAL TEACHERS UNION 
Eighteenth Respondent in CCT 21/21 (first application), Fourteenth Respondent in CCT 
28/21 (second application), Eighteenth Respondent in CCT 44/21 (fourth application) 
47 Biyela Street 
Empangeni 1 o 
DURBAN 
Tel: 035 772 1608 
Email: cbarnes@natu.org.za 

AND TO: PUBLIC SERVICES CO-ORDINATING BARGAINING COUNCIL 
Eighth Respondent in CCT 21/21 (first application), CCT 29/21 (third application), 
CCT 44/21(fourth application) and Fourth Respondent m CCT 28/21 
(second application) 
260 Basden Avenue 
CENTURION 
Tel: 012 644 8100 
Fax: 012 644 5834 
Email: petunia@pscbc.org.za I frikkie@pscbc.org.za 
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CERTIFICATE 2054 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 
AND SIX OTHERS 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case Nos: 21 /2021 
28/2021 
29/2021 
44/2021 

LC Case No: JS00/2020 

First Applicant 
(First Applicant in the Court a quo) 

Second Applicant 
(Second Applicant in the Court a quo) 

Third to Ninth Applicants 
(Third to Ninth Applicants in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT I HAVE PREPARED THE RECORD OF 

APPLICATION FOR LEAVE TO APPEAL TO THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

IN THE ABOVE-MENTIONED MATTER 

Grant Gardner 

APPEAL DOCUMENT SERVICES 
Cape Town (021) 701-1002 
Johannesburg (011) 463-4248 
Durban (031) 303-9336 
Cell (082) 773-4101 
Ref Mrs C V Gardner 
E-mail info@appealdocs.co.za 



APPLICANT'S ATTORNEY'S CERTIFICATE 2055 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between : 

NATIONAL EDUCATION HEALTH 
AND ALLIED WORKERS UNION 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case No: 21/2021 
LC Case No: JS00/2020 

Fifth Applicant 
(Fifth Applicant in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

APPLICANT'S ATTORNEY'S CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT THE AFOREGOING IS A 

TRUE AND CORRECT COPY OF THE RECORD OF APPLICATION FOR LEAVE TO APPEAL 

Mr Mlungisi 

MDHLULI PEARCE MDZIKWA INC. 
Block 1, First Floor 
Dunkeld Office Park 
Six North Road 
JOHANNESBURG 
2196 
PO Box 2944 
Houghton 
2041 
Tel : (011) 781 -3971 
E-mail : mlungisi@mpmgroup.co.za 
Ref: NHW-001/DPSA/UP/MM 

FILED IN THE ABOVE-MENTIONED MATTER 



APPLICANT'S ATTORNEY'S CERTIFICATE 2056 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between : 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

POLICE AND PRISONS CIVIL RIGHTS UNION 

DEMOCRATIC NURSING ASSOCIATION 
OF SOUTH AFRICA 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case No: 28/2021 
LC Case No: JS00/2020 

Sixth Applicant 
(Sixth Applicant in the Court a quo) 

Seventh Applicant 
(Seventh Applicant in the Court a quo) 

Eighth Applicant 
(Eighth Applicant in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

APPLICANT'S ATTORNEY'S CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT THE AFOREGOING IS A 

TRUE AND CORRECT COPY OF THE RECORD OF APPLICATION FOR LEAVE TO APPEAL 

FILED IN THE ABOVE-MENTIONED MATTER 

Mr P Masi/a 

CHEADLE THOMPSON AND HAYSOM INC. 
Fifth Floor, Libridge 
25 Ameshoff Street 
Braamfontein 
JOHANNESBURG 
2001 
PO Box 30894 
Braamfontein 
2017 
Tel : 
E-mail : 

Ref: 

(01 1) 403-2765 
phillip@cth .co .za 
lshmel@cth.co .za 
SAD10509/P Masilo/ I Moleya 



APPLICANT'S ATTORNEY'S CERTIFICATE 2057 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between : 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case No: 29/2021 
LC Case No: JS00/2020 

First Applicant 
(First Applicant in the Court a quo) 

Second Applicant 
(Second Applicant in the Court a quo) 

Third Applicant 
(Third Applicant in the Court a quo) 

Fourth Applicant 
(Fourth Applicant in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

APPLICANT'S ATTORNEY'S CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT THE AFOREGOING IS A 

TRUE AND CORRECT COPY OF THE RECORD OF APPLICATION FOR LEAVE TO APPEAL 

Ms H Wilsenach 

BOWMAN GILFILLAN INC. 
11 Alice Lane 
Sandton 
JOHANNESBURG 
2196 
PO Box 785812 
Sandton 
2146 
Tel : (011) 669-9602 I 9625 

FILED IN THE ABOVE-MENTIONED MATTER 

E-mail: nadine.mather@bowmanslaw.com 
amy.thompson@bowmanslaw.com 
helen. wilsenach@bowm ans law.com 

Ref: Helen Wilsenach/Nadine Mather/6113295 



APPLICANT'S ATTORNEY'S CERTIFICATE 2058 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between : 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case No: 44/2021 
LC Case No: JS00/2020 

Ninth Applicant 
(Ninth Applicant in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

APPLICANT'S ATTORNEY'S CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT THE AFOREGOING IS A 

TRUE AND CORRECT COPY OF THE RECORD OF APPLICATION FOR LEAVE TO APPEAL 

NP Voyi 

NDUMISO VOYI INC. 
Ndumiso Voyi Law Offices 
596 Jubilee Avenue 
Halfway House 
Midrand 
JOHANNESBURG 
1685 
PO Box 2592 
Halfway House 
1685 
Tel: 
Cell : 
E-mail : 

(010) 012-6010 
(076) 970-2554 
ndumiso@voyi.co.za 
zimkita@voyi.co.za 
alpha@voyi .co.za 

Ref: NP VOYl/ZK/A JAKWI 

FILED IN THE ABOVE-MENTIONED MATTER 



REGISTRAR'S CERTIFICATE 2059 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

In the matter between : 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 
AND SIX OTHERS 

and 

THE MINISTER OF PUBLIC 
SERVICE AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 
AND SEVEN OTHERS 

CCT Case Nos: 21 /2021 
28/2021 
29/2021 
44/2021 

LC Case No: JS00/2020 

First Applicant 
(First Applicant in the Court a quo) 

Second Applicant 
(Second Applicant in the Court a quo) 

Third to Ninth Applicants 
(Third to Ninth Applicants in the Court a quo) 

First Respondent 
(First Respondent in the Court a quo) 

Second to Ninth Respondents 
(Second to Ninth Respondents in the Court a quo) 

REGISTRAR'S CERTIFICATE 

I, THE UNDERSIGNED, DO HEREBY CERTIFY THAT THE AFOREGOING IS A 

TRUE AND CORRECT COPY OF THE RECORD OF APPLICATION FOR LEAVE TO APPEAL 

FILED IN THE ABOVE-MENTIONED MATTER 

REGISTRAR OF THE LABOUR COURT OF SOUTH AFRICA 
(JOHANNESBURG) 



Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Adm inistration and Another in the 

Main Application under LC Case No. J500/2020 
dated 2 July 2020 

2060 
(Labour Court Case No. J500/2020) 

(Main Appl ication Bundle - Page 128) 

IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD IN JOHANNESBURG) 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

THE MINISTER OF PUBLIC SERVICE 
AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICE 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR 
·OF PUBLIC PROSECUTIONS 

THE MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION 

THE PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 
OF SOUTH AFRICA 

CASE NO: J500/20 

1 ST APPLICANT 

~0APPLICANT 

3RD APPLICANT 

4 TH APPLICANT 

5 TH APPLICANT 

1 sr RESPONDENT 

2No RESPONDENT 

3Ro RESPONDENT 

4TH RESPONDENT 

5TH RESPONDENT 

6 TH RESPONDENT 

7TH RESPONDENT 

5TH RESPONDENT 

9 TH RESPONDENT 

10 

20 



Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Admin istration and Another in the 

Main Application under LC Case No. J500/2020 
dated 2 July 2020 

2061 
(labour Court Case No. JS00/2020) 

(Main Application Bundle - Page 129) 

NATIONAL EDUCATION HEAL TH 
AND ALLIED WORKERS UNION 

POLICE AND PRISONS 
CIVIL RIGHTS UNION 

2 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

10TH RESPONDENT 

11 TH RESPONDENT 

12 TH RESPONDENT 

13 TH RESPONDENT 

14TH RESPONDENT 

NOTICE OF APPOINTMENT OF INTENTION TO OPPOSE 

KINDLY TAKE NOTICE THAT the First and Seventh Respondents intends to 

oppose the above application and have appointed the State Attorney, at the address 

mentioned below, as their attorney of record in this matter. 

DATED at PRETORIA on this 02 day of JULY 2020. 

FIRST AND SEVENTH 
RESPONDENTS' ATTORNEY 
THE STATE ATTORNEY 
SALU BUILDING 

10 

316 THABO SEHUME STREET 20 
Cnr THABO SEHUME & 
FRANCIS BAARD STREET 
Ref: 1977/2020/Z39/KD 
Enq: c CRONJe 
DIRECT Tel: (012) 309 1540 
DIRECT FAX: 086 507 2371 
EMAIL: Ccory@justice.gov.za 



Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Administration and Another in the 

Main Appl ication under LC Case No. J500/2020 
dated 2 July 2020 

(Labour Court Case No. J500/2020) 

(Main Application Bundle - Page 130) 

3 

TO: THE REGISTRAR OF THE 
LABOUR COURT 
JOHANNESBURG 

AND 

5TH FLOOR, ARBOUR SQUARE BUILDING 
CNR JUTA AND MELLE STREETS 
BRAAMFONTEIN 
2001 
TEL: (011) 359 5700 
FAX: (011) 403 9327 
EMAIL: FNtuli@judiciary.org.za 

TO: FIRST APPLICANT'S ATTORNEY 
BOWMAN GILFILLAN INC. 

AND 

11 ALICE LANE 
SANDT ON 
TEL: (011) 669 9602/25 
FAX: (011) 669 9001 
EMAi L: amy. thompson@bowma nslaw. com 

Nadine.mather@bowmanslaw.com 
helen.wilsenach@bowmanslaw.com 

REF: 6113295 

TO: SECOND APPLICANT 
NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 
NAPTOSA HOUSE 
270 PRINCES PARK AVENUE 
PRETORIA 
0070 
TEL: (012) 324 1365 
FAX: (012) 324 1366 
EMAIL: basilm@naptosa.orq.za 

info@naptosa.org.za 

2062 
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Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Administration and Another in the 

Main Appl ication under LC Case No. JS00/2020 
dated 2 July 2020 

(Labour Court Case No. JS00/2020) 

(Main Application Bundle - Page 131 ) 

4 

AND 
TO: THIRD APPLICANT 

AND 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 
BUILDING C 
242 JEAN AVENUE 
DIE HOEWES 
CENTURION 
0157 
TEL: (012) 664 6353 
FAX: (012) 664 6366 
EMAIL: legalservices@hospersa.co.za 

TO: FOURTH APPLICANT 

AND 

SOUTH AFRICAN TEACHERS UNION 
278 SERENE STREET · 
PRETORIA 
0081 
TEL: (012) 436 0900 
FAX: (086) 687 2476 
EMAIL: saou@saou.co.za 

TO: FIFTH APPLICANT 
NATIONAL TEACHERS UNION 
47 BIYELA STREET 
EMPANGENI 
DURBAN, KWAZULU-NATAL 
3880 
TEL: (035) 772 1608 
FAX: (035) 772 1651 
EMAIL: letstalk@nato.org.za 

2063 
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Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Min ister of 
Public Service and Admin istration and Another in the 

Main Application under LC Case No. JS00/2020 
dated 2 July 2020 

(Labour Court Case No. JS00/2020) 

(Main Application Bundle - Page 132) 

AND 
TO: 

AND 
TO: 

AND 
TO: 

5 

SECOND RESPONDENT 
MINISTER OF BASIC EDUCATION 
222 STRUBNEN STREET 
PRETORIA 
0001 
TEL: (012) 357 3000 
FAX: (012) 323 5989/5027 
EMAIL: mabua.s@dbe.gov.za 

info@dbe.gov.za 
Lorika.Elliot@westerncape.gov.za 

THIRD RESPONDENT 
MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES 
124 WF CNR NKOMO STREET & 
SOPHIE DE BRUYN STREETS 
POYNTONS BUILDING(WEST BLOCK) 
PRETORIA 
0001 
TEL: (012) 305 8874 
FAX: (012) 406 4680 
EMAIL: DeMorabe@justice.gov.za 

ZaneNdlovu@justice.gov.za 
Ministry@justisce.gov.za 
B.Sarela@justice.gov.za 

FOURTH RESPONDENT 
MINISTER OF POLICE 
231 PRETORIUS STREET 
756-7TH FLOOR 
WACHTHUIS BUILDING 
PRETORIA 
0002 
TEL: (012) 393 2800 
FAX: (012) 393 2812 
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Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Administration and Another in the 

Main Application under LC Case No. JS00/2020 
dated 2 July 2020 

(Labour Court Case No. J500/2020) 

(Main Application Bundle - Page 133) 

AND 
TO: 

AND 
TO: 

AND 
TO: 

6 

EMAIL: GaehlerSMK@saps.gov.za 

FIFTH RESPONDENT 
THE NATIONAL DIRECTOR 
OF PUBLIC PROSECUTIONS 
VGM BUILDING 
123 WESTLAKE AVENUE 
WEAVIND PARK 
SILVERTON 
PRETORIA 
0084 
TEL: (012) 845 6758 
FAX: (012) 804 7335 
EMAIL: ngcingco@npa.gov.za 

SIXTH RESPONDENT 
c/o ST ATE ATTORNEY PRETORIA 
316 THABO SEHUME & FRANCIS BAART STREET 
REF: 1950/2020/Z32 
ENG: Z ZENANI 
TEL: (012) 309 1575 
EMAIL: Zingisa .zenani@treasury.gov.za 

EIGHTH RESPONDENT 
THE PUBLIC SERVICES CO-ORDINATING 
BARGAINING COUNCIL 
PUBLIC SERVICES CO-ORDINATING BARGAINING COUNCIL 
BUILDING B & D 
260 BASDEN AVENUE 
LYTTLETON 
0176 
TEL: (012) 644 8100 
FAX: (012) 644 5834 
EMAIL: info@pscbc.org.za 

frikkie@pscbc.org.za 
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Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Admin istration and Another in the 

Main Application under LC Case No. J500/2020 
dated 2 July 2020 

(Labour Court Case No. J500/2020) 

(Main Application Bundle - Page 134) 

7 

AND 
TO: NINTH RESPONDENT 

AND 

DEMOCRATIC NURSING ASSOCIATION OF SOUTH AFRICA 
605 STANZA BOPAPE HOUSE 
PRETORIA 
0001 
TEL: (012) 343 2315 
FAX: (012) 344 0750 
EMAIL: johannab@denosa.org.za 

info@denosa.org.za 

TO: TENTH RESPONDENT 
NATIONAL EDUCATION HEALTH 
AND ALLIED WORKERS 
NEHAWU HOUSE 

AND 

56 MARSHALL STREET 
MARSHALL TOWN 
JOHANNESBURG 
2000 
TEL: (011) 833 2902 I 082 455 2934 
FAX: (011) 833 0757 
EMAIL: tshepo@nehawu.org.za 

info@nehawu.org .za 

TO: ELEVENTH RESPONDENT 
POLICE AND PRISONS CIVIL RIGHTS UNION 
1 MARIE ROAD 
AUCLAND PARK 
JOHANNESBURG 
2006 
TEL: (011) 242 4600 
FAX: (086) 625 3054 
EMAIL: gs@popcru.org.za 
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Consolidated CCT Record NOTICE of Intention to Oppose and 

Appointment as Attorneys of Record of the Minister of 
Public Service and Administration and Another in the 

Main Application under LC Case No. J500/2020 
dated 2 July 2020 

(Labour Court Case No. J500/2020) 

(Main Application Bundle - Page 135) 

8 

AND 
TO: TWELFTH RESPONDENT 

AND 

NATIONAL UNION OF PUBLIC SERVICES 
AND ALLIED WORKERS UNION 
SUCCESS MATAITSANE HOUSE 
814 STANZA BOPAPE STREET 
EASTWOOD 
PRETORIA 
0083 
TEL: (012) 342 1674 
FAX: (086) 667 8362 
EMAIL: generalsecretary@nupsaw.co.za 

info@nupsaw.co.za 

TO: THIRTEENTH RESPONDENT 

AND 

SOUTH AFRICAN POLICING UNION 
THAPELO KHARAMETSANE ATTORNEYS 
GROUND FLOOR, LAKEVIEW BUILDING 
1277 MIKE CRAWFORD AVE 
CENTURION 
TEL: (012) 683 8729 
FAX:086 566 5554 
EMAIL: thapelo@thapelokattorneys.co .za 
Ref: sap1/0112 

TO: FOURTEENTH RESPONDENT 
SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 
SADTU VILLAGE, PORTION 7 4 
CORNER DANN ROAD & LOAM STREET 
GLEN MARAIS, EXT 144 
KEMPTON PARK 
1619 
TEL: (011) 331 1444 I 011-971 2000 
FAX: (011) 331 1445 
EMAIL: cmthembu@sadtu.org .za 

sadtu@sadtu.org .za 
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Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

2068 
(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 16) 

IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG, BRAAMFONTEIN) 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

THE MINISTER OF POLICE 

Case no: J500/20 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

10 



Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. JS00/2020 

dated 29 August 2020 

2069 
(Labour Court Case No. JS00/2020) 

(Counter-Appl ication Bundle - Page 17) 

THE NATIONAL DIRECTOR OF 

PUBLJC PROSECUTIONS 

THE MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC 

SERVICE AND ADMINISTRATION 

THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

NATIONAL EDUCATION HEALTH 

AND ALLIED WORKERS UNION 

POLICE AND PRISON CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteen~Responde~ 

NOTICE OF INTENTION TO OPPOSE 

10 



Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

2070 
(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 18) 

KINDLY TAKE NOTICE that the Tenth Respondent (NEHAWU) hereby gives its 

notice of intention to oppose the counter application. 

KINDLY TAKE NOTICE further that the Tenth Respondent hereby appoints 

MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC, as its attorneys of record 

and shall accept service of all pleadings, notices and documents in the above matter 

at the address stipulated below: 

MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC 

Block A, First Floor 

Dunkeld Office Park 

Dunkeld West, 6 North Road 

Tel: 011 781 3972 

Fax: 011 781 3976 

Email: matome@mpmgroup.co.za and mlungisi@mpmgroup.co.za 

DATED AND SIGNED AT JOHANNESBURG ON THIS THE 29th OF AUGUST 
2020 

MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC 

Tenth Respondent's Attorneys 

Block A, First Floor 

10 

Dunkeld Office Park 20 

Dunkeld West, 6 North Road 

Tel: 011 781 3972 

Fax: 011 781 3976 

Email: matome@mpmqroup.co.za and 

mlungisi@mpmgroup.co.za 



Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

2071 
(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 19) 

TO: THE REGISTRAR OF THE ABOVE HONOURABLE COURT 

AND TO: 

AND TO: 

AND TO: 

Johannesburg 

BOWMANS GILFILLAN INC 

First Applicant's attorneys 

11 Alice Lane 

Sandton 

Fax: 011 669 9001 

Tel: 011 669 9602/25 

Email: amy.thompscn@bowmanslaw.com 

Nadine.mather@bowmanslaw.com 

Helen .wilsenach@bowmanslaw.com 

Ref: 6113295 

NATIONAL PROFESSIONAL TEACHERS ORGANISATION OF 
SOUTH AFRICA 

Second Applicant 

NAPTOSA House 

270 Princes Park Avenue 

Pretoria 

Fax: 012 324 1365 

Tel: 012 324 1365 

Email: basilm@naptosa.org.za 

lnfo@naptosa.org.za 

HEAL TH AND OTHER SERVICES PERSONNEL TRADE UNION OF 
SOUTH AFRICA 

Third Applicant 

Building C 

242 Jean Avenue 

10 

20 



Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 20) 

AND TO: 

AND TO: 

AND TO: 

DIE HOEWES 

Centurion 

Fax: 012 664 3666 

Tel: 012 664 6353 

Email: legalservices@hospera.co.za 

SOUTH AFRICAN TEACHERS UNION 

Fourth Respondent 

278 Serene Streets 

Pretoria 

Fax: 086 687 2476 

Tel: 012 436 0900 

Email: saou@saou.co.za 

NATIONAL TEACHERS UNION 

Fifth Applicant 

4 7 Biyela Street 

Empangeni 

Durban, Kwazulu - Natal 

Fax: 035 772 1651 

Tel: 035 772 1608 

Email: letstalk@nato.org.za 

STATE ATTORNEY (PRETORIA) 

First and Seventh Respondent Attorney 

SALU Building 

316 Thabo Sehume Street 

Cnr Thabo Sehume and Francis Baard Street 

Fax: 086 507 2371 
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Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 21 ) 

AND TO: 

Tel: 0123091540 

Email: Ccorv@justice.gov.za 

Enq: C CRONJe 

Ref: 1977/2020/Z39/KD 

MINISTER OF BASIC EDUCATION 

Second Respondent 

222 Strubnen Street 

Pretoria 

Fax: 012 323 5989/5027 

Tel: 012 357 3000 

Email: mabua.s@dbe.dbe.gov.za 

info@dbe.gov.za 

Lorika. Elliot@westemcape.gov .za 

ALTERNATIVELY SERVE AT C/O STATE ATTORNEY 

AND TO: MINISTER OF JUSTICE AND CORRECTIONAL SERVICES 

Third Respondent 

124 WF CNR Nkomo Street and 

Sophie De Bruyn Streets 

Poyntons Building r.yvest Block) 

Pretoria 

Fax: 012 406 4680 

Tel: 012 305 8874 

Email: DeMorabe@justice.gov.za 

ZaneNdlovu@justice.gov.za 

Ministry@justice.gov.za 

B.Sarela@justice.gov.za 

ALTERNATIVELY SERVE AT C/O STATE ATTORNEY 
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Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. JS00/2020 

dated 29 August 2020 

(Labour Court Case No. J500/2020) 

(Counter-Appl ication Bundle - Page 22) 

AND TO: MINISTER OF POLICE 

Fourth Respondent 

231 Pretorius Street 

756 - 7th Floor 

Wachthuis building 

Pretoria 

Fax: 012 393 2800 

Tel: 012 393 2812 

Email: GaehlerSMK@saps.gov.za 

ALTERNATIVELY SERVE AT C/O STATE ATIORNEY 

AND TO: 

AND TO: 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

Fifth Respondent 

VGM Building 

123 West Lake Avenue 

Weavind Park 

Silverton 

Pretoria 

Fax: 012 804 7335 

Tel: 012 845 6758 

Email: ngcingo@npa.gov.za 

STATE ATTORNEY (PRETORIA) 

Attorneys for the Sixth Respondent 

316 Thabo Sehume and Francis Baart Street 

Tel: 012 309 1575 

Email: zingisa.zenani@treasurv.gov.za 

Enq: Z Zenani 
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Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 2075 
(Labour Court Case No. J500/2020) in the Counter-Application in the matter 
(Counter-Application Bundle - Page 23) under LC Case No. JS00/2020 

AND TO: 

AND TO: 

AND TO: 

dated 29 August 2020 

Ref: 1950/2020/z32 

THE PUBLIC SERVICES CO-ORDINATING BARGAINING COUNCIL 

Eighth respondent 

Building B and D 

260 BASDEN AVENUE 

LYTTLETON' 

Tel: 012 644 8100 

Fax: 012 644 5834 

Email: info@pscbc.org.za 

Frikkie@pscbc.org.za 

DEMOCRATIC NURSING ASSOCIATION OF SOUTH AFRICA 

Ninth Respondent 

605 Stanza Bopape House 

Pretoria 

Tel: 012 343 2315 

Fax: 012 344 0750 

Email: johannab@denosa.org.za 

lnfo@denosa.org.za 

POLICE AND PRISON CIVIL RIGHTS UNION 

Eleventh Respondent 

1 Marie Road 

Auckland Park 

Johannesburg 

Tel: 011 242 4600 

Fax: 086 625 3054 

EmaiJ: gs@popcru.org.za 

10 
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Consolidated CCT Record NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

2076 
(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 24) 

AND TO: 

AND TO: 

AND TO: 

NATIONAL UNION OF PUBLIC SERVICES AND ALLIED WORKERS 
UNION 

Twelfth Respondent 

Success Mataitsane House 

814 Stanza Bopape Street 

Eastwood 

Pretoria 

Tel: 012 342 1674 

Fax: 086 667 8362 

Email: generalsecretary@nupsaw.co.za 

info@nupsaw.co.za 

THAPELO KHARAMETSANE ATTORNEYS 

Attorneys for the Thirteenth Respondent 

Ground Floor, Lake view Building 

1277 Mike Crawford avenue 

Centurion 

Tel: 012 683 8729 

Fax: 086 566 5554 

Email: thapelo@thapelokattomeys.co.za 

Ref: sap1/0112 

SOUTH AFRICAN DEMOCRATIC TEACHER UNION 

Fourteenth Respondent 

SADTU Village, PORTION 7 4 

Comer Dann Road and Loam Street 

Glen Maris, Ext 144 

Kempton Park 

Tel: 011 331 1444/ 011 971 2000 

10 
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Consolidated CCT Record 

(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 25) 

NOTICE of Intention to Oppose of NEHAWU 

in the Counter-Application in the matter 
under LC Case No. J500/2020 

dated 29 August 2020 

Fax: 011 331 1445 

Email: cmthembu@sadtu.org.za 

sadtu@sadtu.org.za 

2077 



Consolidated CCT Record NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. JS00/2020 

dated 1 September 2020 

2078 
(labour Court Case No. J500/2020) 

(Counter-Appl ication Bundle - Page 26) 

IN THE LABOUR COURT OF SOUTH AFRICA 
HELD AT JOHANNESBURG 

CASE NO: J500/2020 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION First Applicant 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Second Applicant 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA Third Applicant 

SOUTH AFRICAN TEACHERS UNION Fourth Applicant 

NATIONAL TEACHERS UNION Fifth Applicant 

and 

THE MINISTER OF PUBLIC SERVICE 
AND ADMINSITRATION First Respondent 

THE MINISTER OF BASIC EDUCATION Second Respondent 

THE MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES Third Respondent 

THE MINISTER OF POLICE Fourth Respondent 

THE NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS Fifth Respondent 

THE MINISTER OF FINANCE Sixth Respondent 

THE DEPARTMENT OF PUBLIC 
SERVICE AND ADMINISTRATION Seventh Respondent 

THE PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL Eighth Respondent 

DEMOCRATIC NURSING ASSOCIATION 
OF SOUTH AFRICA Nineth Respondent 

10 

20 



Consolidated CCT Record 

(Labour Court Case No. JS00/2020) 

(Counter-Appl ication Bund le - Page 27) 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

2079 

NATIONAL EDUCATION HEAL TH 
AND ALLIED WORKERS UNION Tenth Respondent 

POLICE AND PRISON CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVCIE AND 
ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DE MOC RA TIC 
TEACHERS UNION 

Eleventh Respondent 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

NOTICE OF INTENTION TO OPPOSE 

TAKE NOTICE THAT the nineth, eleventh and fourteenth respondents hereby give 10 

notice of their intention to oppose the counter application. 

TAKE NOTICE FURTHER that the nineth, eleventh and fourteenth have appointed 

the offices of Cheadle Thompson & Haysom Incorporated Attorneys, of the 

address set out hereunder, where they will accept notices and service of all 

documents in these proceedings. 

DATED AT JOHANNESBURG ON THIS THE 1st DAY OF SEPTEMBER 2020 

CHEADLE THOMPSON & HAYSOM INC. 
Nineth, Eleventh and Fourteenth 
Respondents' Attorneys 20 
5th Floor, Libridge 
25 Ameshoff Street, Braamfontein 
PO Box 30894 
Braamfontein, 2017 
Tel: (011) 403 2765 
Fax: (011) 403 1764 
Email: phillip@cth.co.za 
Ref: SAD10509/P Masilo 



Consolidated CCT Record 

(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 28) 

TO: 
THE REGISTRAR OF THE 
ABOVE HONOURABLE COURT 

AND TO: 
BOWMAN GILFILLAN INC. 
First Applicant's Attorneys 
11 Alice Lane 
Sandton 
Tel: 011 669 9602/25 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

2080 

Fax: 011 669 90001 10 
Email: Amy.thompson@bowmanslaw.com 

Nadine.mather@bowmanslaw.com 
Helen.wilsenach@bowmanslaw.com 

Ref: 6113295 

AND TO: 
NATIONAL PROFESSIONAL TEACHERS ORGANISATION OF SOUTH 
AFRICA 
Second Applicant 
NAPTOSA House 
270 Prince Park Avenue 20 
Pretoria 
Tel: 012 324 1365 
Fax: 012 324 1365 
Email: basilm@naptosa.org.za 

lnfo@naptsoa.org.za 

AND TO: 
HEAL TH AND OTHER SERVICES PERSONNEL TRADE UNION OF SOUTH 
AFRICA 
Third Applicant 
Building C 30 
242 Jean Avenue 
Die Hoewes 
Centurion 
Tel: 012 664 6353 
Fax: 012 664 3666 
Email: legalservices@hospera.co.za 



Consolidated CCT Record 

(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 29) 

AND TO: 
SOUTH AFRICAN TEACHERS UNION 
Fourth Respondent 
278 Serene Streets 
Pretoria 
Tel: 012 436 0900 
Fax: 086 687 2476 
Email: saou@saou.co.za 

AND TO: 
NATIONAL TEACHERS UNION 
Fifth Applicant 
47 Biyela Street 
Empangeni 
Durban, Kwazulu Natal 
Tel: 035 772 1608 
Fax: 035 772 1651 
Email: letstalk@nato.org.za 

AND TO: 
STATE ATTORNEY (PRETORIA) 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

First and Seventh Respondents' Attorneys 
SALU Building 
316 Thabo Sehume Street 
Cnr Thabo Sehume and Francis Baard Streets 
Tel: 012 309 1540 
Fax: 086 507 2371 
Email: Ccory@justice.gov.za 
Enq: C Cronje 
Ref: 1977 /2020/239/KD 

AND TO: 
MINISTER OF BASIC EDUCATION 
Second Respondent 
222 Strubnen Street 
Pretoria 
Tel: 012 357 3000 
Fax: 012 323 598915027 
Email: mabua.s@dbe.gov.za 

info@dbe.gov.za 
Lorika. Elliot@westerncape.gov .za 

Alternatively serve at clo State Attorney 
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Consolidated CCT Record 

(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 30) 

AND TO: 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES 
Third Respondent 
124 WF Cnr Nkomo Street & Sophie De Bruyn Streets 
Poyntons Building (West Block) 
Pretoria 
Tel: 012 305 8874 
Fax: 012 406 4680 
Email: DeMorabe@justice.gov.za 

ZaneNdlovu@justice.gov.za 
Ministrv@justice.gov.za 
B.Sarela@justice.gov.za 

Alternatively serve at c/o State Attorney 

AND TO: 
MINISTER OF POLICE 
Fourth Respondent 
231 Pretorius Streets 
756 - 7th Floor 
Wachthuis Building 
Pretoria 
Tel: 012 393 2812 
Fax: 012 393 2800 
Email: GaehlerSMK@saps.gov.za 
Alternatrvely serve at clo State Attorney 

AND TO: 
THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 
Fifth Respondent 
VGM Building 
123 West Lake Avenue 
Weavind Park 
Silverton 
Pretoria 
Tel: 012 845 6758 
Fax: 012 804 7335 
Email: ngcingo@npa.gov.za 

2082 
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Consolidated CCT Record 

(Labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 31 ) 

AND TO: 
STATE ATTORNEY (PRETORIA) 
Sixth Respondent's Attorneys 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Appl ication in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

316 Thabo Sehume and Francis Baart Street 
Tel: 012 309 1575 
Email: Zingisa.zenani@treasurv.gov.za 
Enq. Z Zenani 
Ref: 1950/2020/z32 

AND TO: 
THE PUBLIC SERVICES CO-ORDINATING BARGAINING COUNCIL 
Eighth Respondent 
Building Band D 
260 Basden Avenue 
Lyttleton 
Tel: 012 644 8100 
Fax: 012 644 5834 
Email: info@pscbc.org.za 

Frikkie@pscbc.org .za 

AND TO: 
MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC. 
Tenth Respondent's Attorneys 
Block A, First Floor 
Dunkeld Office Park 
Dunkeld West, 6 North Road 
Tel: 011 781 3972 
Fax: 011 781 3976 
Email: matome@mpmgroup.co.za 

mlungisi@mpmgroup.co .za 

AND TO: 

2083 
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NATIONAL UNION OF PUBLIC SERVIES AND ALLIED WORKERS UNION 30 
Twelfth Respondent 
Success Mataisane House 
814 Stanza Bopape Street 
Eastwood 
Pretoria 
Tel: 012 342 1674 
Fax: 086 667 8362 
Email: generalsecretary@nupsaw.co.za 

info@nupsaw.co.za 



Consolidated CCT Record 

(Labour Court Case No. J500/2020) 

(Counter-Application Bundle - Page 32) 

AND TO: 

NOTICE of Intention to Oppose of DENOSA and 

Two Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 1 September 2020 

THAPELO KHATAMETSANE ATTORNEYS 
Attorneys for the Thirteenth Respondent 
Ground Floor, Lakeview Building 
1277 Mike Crawford Avenue 
Centurion 
Tel: 012 683 8729 
Fax: 086 566 5554 
Email: thapelo@thapelokattorneys.co.za 
Ref: sap1/0112 

2084 
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Consolidated CCT Record NOTICE of Intention to Oppose of the PSA and 

Four Others in the Counter-Appl ication in the 
matter under LC Case No. JS00/2020 

dated 3 September 2020 

2085 
(labour Court Case No. JS00/2020) 

(Counter-Application Bundle - Page 33) 

IN THE LABOUR COURT OF SOUTH AFRICA 

(HELO AT JOHANNESBURG) 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 

ASSOCIATION OF SOUTH AFRICA 

HEAL TH AND OTHER SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

and 

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR 

OF PUBLIC PROSECUTIONS 

MINISTER OF FINANCE 

THE DEPARTMENT OF PUBLIC SERVICE 

AND ADMINISTRATION 

THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

OF SOUTH AFRICA 

CASE NO: JS00/20 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 
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NATIONAL EDUCATION HEALTH 

AND ALLIED WORKERS UNION 

NOTICE of Intention to Oppose of the PSA and 

Four Others in the Counter-Application in the 
matter under LC Case No. J500/2020 

dated 3 September 2020 

2086 

2 

Tenth Respondent 

POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS UNION 

SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 

TEACHERS UNION 

Twelfth Respondent 

Thirteenth Respondent 

Fourteenth Respondent 

NOTICE OF INTENTION TO OPPOSE COUNTER-APPLICATION 

PLEASE TAKE NOTICE THAT the First to Fifth Applicants hereby give notice of their 10 

intention to oppose the First and Seventh Respondents' counter application filed under 

case number JS00/20. 

TAKE NOTICE FURTHER THAT the Applicants' founding and replying affidavits 

dated 30 April 2020 and 3 August 2020, respectively, together with the relevant 

confirmatory affidavits, filed in the main application will be used in support of this notice 

of intention to oppose and the Applicants will accordingly not be filing any further 

answering affidavit. 

DATED at CAPE TOWN on this the _b! day of SEPTEMBER 2020. 

BOWMAN GILFILLAN INC. 20 
First to Fifth Applicants' Attorneys 

11 Alice Lane 
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3 

SAND TON 
Tel: (011) 669 9602125 

Fax: (011) 669 9001 
Ref: Helen Wilsenach/Nadine Mather/ 

6113295 

TO: THE REGISTRAR OF THE LABOUR COURT 
51h Floor, Arbour Square Building 

ANO TO: 

Cnr Juta and Melle Streets 
Braamfontein 
2001 
Tel: (011) 359-5700 
Fax: (011) 403-9327 
E-mail: FNtuli@judiciary. or~§ 

STATE ATTORNEY {PRETORIA) 
First and Seventh Respondents' Attorneys 
SALU Building 
316 Thabo Sehume Street 
Cnr Thabo Sehume & Francis Baard Street 
Tel: (021) 309 1540 
Fax: (086) 507 2371 
E-mail: CCory@justi~~9.9Y.:.~£ 
Ref: 1977 /2020/239/KD 

ANO TO: THE MINISTER OF BASIC EDUCATION 
Second Respondent 
222 Struben Street 
Pretoria 
0001 
Tel: (012) 357 3000 
Fax: (012) 323 5989/5027 
E-mail: mabua.s@dbe.gov .za 

info@dbe.gov.za 
Lorika.elliot(cl)westerncape .gov .za 

Alternatively serve at C/O State Attorney 
E:mail: ZNhlayisi@iustice.gov .z.a 
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AND TO: 

AND TO: 

AND TO: 

THE MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES 
Third Respondent 
124 WF Cnr Nkomo Street & 
Sophie De Bruyn Streets 
Poyntons Building (West Block) 
Pretoria 

0001 
Tel: (012) 305 8874 
Fax: (012) 406 4680 
E-mail: DeMoraba@justice.gov.za 

ZaneNdlovu@justice.gov.za 
Ministry@justice.gov.za 
B .Sarela@justice.gov.za 

Alternatively serve at C/O State Attorney 
E:mail: ZNhlayisj@justice.gov.za 

THE MINISTER OF POLICE 
Fourth Respondent 
231 Pretorius Street 
756-7th floor 
Wachthuis Building 
Pretoria 
0002 
Tel: (012) 393 2800 
Fax: (012) 393 2812 
E-mail: gaehler.SMK@saps.gov.za 
Alternatively serve at C/O State Attorney 
E:mail: ZNhlavisi@justice.gov.za 

THE NATIONAL DIRECTOR 
OF PUBLIC PROSECUTIONS 
Fifth Respondent 
VGM Building 
123 Westlake Avenue 
Weavind Park 
Silverton 
Pretoria 
0084 
Tel: (012) 845 6758 
Fax: (012) 804 7335 
E-mail: nqcingo@npa.gov .za 

2088 
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AND TO: 

AND TO: 

AND TO: 

AND TO: 

Alternatively serve at C/O State Attorney 
E:mail: ZNhlayisi@justice.gov.za 

STATE ATTORNEY (PRETORIA) 
Sixth Respondent's Attorneys 
SALU Building 
316 Thabo Sehume Street 
Cnr Thabo Sehume & Francis Baard Street 
Tel: (021) 309 1575 
E-mail: ZZenani@juslice.gov.za 
Ref: 1950/2020/z32 

THE PUBLIC SERVICE CO-ORDINATING 
BARGAINING COUNCIL 
Eighth Respondent 
Public Service Co-ordinating Bargaining Council 
Building B & D 
260 Basden Avenue 
Lyttelton 
0176 
Tel: (012) 644 8100 
Fax: (012) 664 5834 
E-mail: f.dhki.~.@Qscbc . org . za 

febogangp(d!pscbc.org .za 

CHEADLE THOMPSON & HAYSOM INC. 
Ninth, Eleventh and Fourteenth Respondents' Attorneys 
51h Floor, Libridge 
25 Ameshoff Street 
Braamfontein 
2017 
Tel: (011) 403 2765 
Fax: (011) 403 1764 
E-mail: pJiillip@cth .co.za 
Ref: SAD10509/P Masilo 

MDHLULI, PEARCE, MDZIKWA AND ASSOCIATES INC. 
Tenth Respondent's Attorneys 
Block A. First Floor 
Dunkeld Office Park 

2089 
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AND TO: 

AND TO: 

Dunkeld West, 6 North Road 

Johannesburg 
Tel: (011) 781 3972 

Fax: (011) 781 3976 
E-mail: matome<CDmpmgroup.co.za 

mlungisi@mpmgroup.co.za 

NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION 
Twelfth Respondent 
Success Mataitsane House 
814 Stanza Bopape Street 

Eastwood 
Pretoria 

0083 
Tel: (012) 342 1674 
Fax: (086) 667 8362 
E-mail: generalsecretary@nupsaw.co.za I 

smataitsane@nupsaw.co.za 

SOUTH AFRICAN POLICING UNION 
Thirteenth Respondent's Attorneys 

Ground Floor, Lakeview Building 
1277 Mike Crawford Avenue 
Centurion 
Tel: (012) 683 8729 
Fax: (086) 566 5554 
E-mail: thapelo@thapelokattorneys.co.za 
Ref: sap1/0112 

2090 
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EXCLUDED - DUPLICATION OF PAGES 

Pages 39 to 46 
Notice of NEHAWU in terms of Rule 11 
of the Labour Court Rules and Rules 35(12) and (14) 
of the Rules regulating the conduct of proceed ings of the 
several provincial and local divisions of the Supreme Courts 
of South Africa in the Counter-Application in the 
matter under LC Case No. J500/2020, 
dated 10 September 2020 
(Duplication of Pages 1346 to 1353 - Volume 13) 

Pages 47 to 54 
Notice of DENOSA and Two Others 
in terms of Rule 11 of the Labour Court Rules 
and Rule 35(12) of the Rules regulating the conduct 
of proceedings of the several provincial and local 
divisions of the Supreme Courts of South Africa , 
read with Section 34 of the Constitution 
in the Counter-Application in the matter 
under LC Case No. J500/2020, 
dated 14 September 2020 
(Duplication of Pages 1338 to 1345 - Volume 13) 

---oOo---
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IN THE LABOUR COURT OF SOUTH AFRICA . 

[SITTING IN JOHANNESBURG] 

In the matter between: 

PUBLIC SERVANTS ASSOCIATION 

NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA 

HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA 

SOUTH AFRICAN TEACHERS UNION 

NATIONAL TEACHERS UNION 

And 

THE MINISTER OF PUBLIC SERVICE 
AND ADMINISTRATION 

THE MINISTER OF BASIC EDUCATION 

THE MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

THE MINISTER OF POLICE 

THE NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS 

THE MINISTER OF FINANCE 

THE PUBLIC SERVICE CO-ODINATING 
BARGAINING COUNCIL 

DEMOCRATIC NURSING ASSOCIATION 

NATIONAL EDICATION HEALTH 
AND ALLIED WORKERS UNION 

POLICE AND PRISON CIVIL RIGHTS UNION 

NATIONAL UNION OF PUBLIC SERVICE AND 
ALLIED WORKERS UNION 

CASE NO: JS00/2020 

FIRST APPLICANT 

SECOND APPLICANT 

THIRD APPLICANT 

FOURTH APPLICANT 

FIFTH APPLICANT 

FIRST RESPONDENT 

SECOND RESPONDENT 

THIRD RESPONDENT 

FOURTH RESPONDENT 

FIFTH RESPONDENT 

SIXTH RESPONDENT 

EIGHT RESPONDENT 

NINETH RESPONDENT 

TENTH RESPONDENT 

ELEVENTHRESPONDENT 

TWELFTH RESPONDENT 
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SOUTH AFRICAN POLICING UNION 

SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION 

THIRTEENTH RESPONDENT 

FOURTEENTH RESPONDENT 

NOTICE OF INTENTION TO OPPOSE 

Be pleased to take notice that the twelfth respondent hereby give notice of their 
intention to oppose the Counter- application. 

KINDLY TAKE NOTICE FURTHER THAT the Twelfth Respondents will accept 
service of notices and services of all documents in this matter at the following address 
below: 

SIGNED AT PRETORIA ON THIS DAY 1 STH SEPTEMBER 2020 

SERVICE AND ALLIED WORKERS 

TWELFTH RESPONDENT 

SUCCESS MATAITSANE HOUSE 

814 STANZA BOPAPE STREET, 

EASTWOOD, PRETORIA 

TELL: 012 342 1674 

FAX: 086-667 8362 

TO: THE REGISTRAR OF THE ABOVE HONOURABLE COURT 

5th floor, arbour square building 

Cnr juta & melle street 

Braamfontein, 2001 

AND: FIRST APPLICANT ATTORNEY 

BOWMAN GILIFILLAN INC. 

11 ALICE LANE 
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SANDTON 

Tell: 011 669 9602/25 

Fax: 011 669 9001 

Email: amy.thompson@bowmanslaw.com 

Nadine.Mather@bowmanslaw.com 

Helen.wilsenach@bowmanslaw.com 

Ref:6113295 

AND TO: SECOND APPLICANT ATTORNEY 

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

NAPTOSA HOUSE 

270 PRINCES PARK AVENUE 

Tel: 012 3241365 

Fax: 012 342 1366 

Email: basilm@naptosa.org .za 

info@naptosa.org.za 

AND TO: THIRD APPLICANT 

HEAL TH AND OTHER SERVICES PERSONNEL TRADE 

UNION OF SOUTH AFRICA 

BUILDING C 

242 JEAN AVENUE 

DIE HOEWES 

CENTURION 

0157 

Tel: 012 664 6353 

Fax: 012 664 6366 

Email: legalservices@hospersa.co.za 

AND TO: FOURTH RESPONDENT 

SOUTH AFRICAN TEACHERS UNION 

278 SERENE STREET 

PRETORIA 
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0081 

Tel: 012 436 0900 

Fax: 086 687 2476 

Email: saou@saou.co.za 

AND TO: FIFTH APPLICANT 

AND TO: 

AND TO: 

AND TO: 

NATIONAL TEACHERS UNION 

47 BIYELA STREET 

EMPANGENI 

DURBAN,KWAZULU-NATAL 

3880 

Tel: 035 772 1608 

Fax: 035 772 1651 

Email: letstalk@nato.org.za 

FIRST RESPONDENT 

MINISTER OF PUBLIC SERVICE AND ADMINISTRATION 

SECOND RESPONDENT 

MINISTER OF BASIC EDICATION 

222STRUBENSTREET 

PRETORIA, 0001 

Tel: 012 357 3000 

Fax: 012 323 5989/5027 

Email: mabua.s@dbe.gov.za 

info@dbe.gov.za 

Lorika.Elliot@westerncaoe.gov.za 

THIRD RESPONDENT 

MINISTER OF JUSTICE AND CORRESTIONAL SERVICES 

124 WF NKOMO STREET &SOPHIE DE BRUYN STREET 
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AND TO: 

AND TO: 

AND TO: 

POYNTONS BUILDING (WEST BLOCK) 

PRETORIA 

Tel: 012 305 8874 

Fax: 012 406 4680 

Email: DeMarabe@justice.gov.za 

ZaneNdlovu@justice.gov.za 

Ministry@justice.gov.za 

B.Sarela@justice.gov.za 

FOURTH RESPONDENT 

MINISTER OF POLICE 

23 PRETORIOUS STREET 

756-7TH FLOOR 

WACHTHUIS BUILDING 

PRETORIA, 0002 

Tel: 012 393 2800 

Fax: 012 393 2812 

Email: GaehlerSMK@saps.gov.za 

FIFTH RESPONDENT 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

VGN BUILDING 

123 WESTLAKE AVENUE 

WEAVIND PARK 

SILVORTON 

PRETORIA, 0084 

Tel: 012 845 6758 

Fax: 012 804 7335 

Email: ngcingco@npa.gov.za 

SIXTH RESPONDENT 

C/O STATE ATTORNEY PRETORIA 

316 THABO SEHUME & FRANCIS BAART STREET 
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REF: 1950/2020/232 

ENG: Z ZENANI 

Tel: 012 309 1575 

Email: Zingisa.zenani@treasury.gov.za 

AND TO: EIGHTH RESPONDENT 

AND TO: 

THE PUBLIC SERVICE CO-ORDINATING BARGAINING COUNCIL 

BUILDING B & D 

260 BASDEN AVENUE 

LYTTLETON, 0176 

Tel: 012 644 8100 

Fax: 012 644 5834 

Email: info@pscbc.org.za 

frikkie@pscbc.org .za 

NINETH, ELEVENTH & FOURTEENTH RESPONDENT 

DEMOCRATIC NURSING ASSOCIATION OF SOUTH AFRICA 

605 STANZA BOPAPE HOUSE 

PRETORIA, 0001 

Tel: 011 403 2765 

Fax: 011 403 1764 

Email: philip@cth.co.za 

Ref: SAD10509/P Masi lo 

AND TO: TENTH RESPONDENT 

NATIONAL EDICATION HEALTH AND ALLIED WORKERS 

NEHAWU HOUSE 

56 MARSHALL STREET 

MARSHALL TOWN 

JOHANNESBURG, 2000 

Tel: 011 833 2902/082 445 2934 

Fax: 011 833 0757 

Email: tshepo@nehawu.org.za 

info@nehawu.org.za 
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AND TO: THIRTEENTH RESPONDENT 

SOUTH AFRICAN POLICE UNION 

THAPELO KHARAMETSANE ATTORNEYS 

GROUND FLOOR, LAKEVIEW BUILDING 

1277 MIKE CRAWFORD AVE 

CENTURION 

Tel: 012 683 8729 

Fax: 086 566 5554 

Email: thapelo@thapelokattorneys.co.za 

Ref: sap 1/0112 

2098 

10 


	VOLUME 16
	VOLUME 17
	VOLUME 18
	1780-1798.pdf
	1781-1786 done
	1787-1790 done
	1791-1796 done
	1797-1800 done


	VOLUME 19
	VOLUME 20

