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The claim by the unions for enforcement   

1. The unions claimed specific performance or enforcement of clause 3.3 

Resolution 1 of 2018 (the collective agreement) by way of an application in 

the Labour Court. In particular, they sought an order directing Government 

to pay the increase provided for in clause 3.3.   

  

2. It is undisputed that –  

- The collective agreement was concluded on 21 May 2018 in the 

PSCBC between a number of unions and DPSA (acting on behalf 

of Government); 

 

- clause 3 of the collective agreement provided for wage increases 

over a 3-year period from 2018 – 2021 for all Government 

employees in the bargaining unit, employed at salary levels 1 – 12 

in the public sector; and 

  

- clause 3.3 provided for a wage increase for the 2020/21 year (from 

April 2020 to March 2021). 

  

3. According to DPSA1-  

- the cost of enforcing clause 3.3 exceeded its approved budget by 

R30,2 billion in May 2018;2  

 

                                                 
1  The Department of Public Service & Administration who is the seventh respondent and whose 

affidavits in the application were signed by the Minister of Public Service & Administration who is 

the first respondent. 
2   Record V2/ p 136/para 53. 
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- By the time that enforcement was sought in 2020, the cost of 

enforcing clause 3.3 exceeded its approved budget by R37,8 

billion;3  

 

- There were no funds to pay the excess, funds were never allocated 

to the DPSA budget, nor were funds available from other budgets 

to pay for the enforcement of clause 3.3 and NT had never approved 

the excess cost of the collective agreement; 

 

- If enforcement of clause 3.3 was ordered, Government would have 

to borrow in excess of R70 billion, just to pay R37,8 billion in the 

2020/21 period. It would then have to borrow again, or reduce the 

funding going to other budgets, to fund the cost of clause 3.3 into 

the future. 

 

4. According to NT4 the current cost of enforcing clause 3.3 exceeds the 

approved budget of DPSA by R29 billion.5  

 

5. Both DPSA and NT contended the following at the LAC: 

5.1 The conclusion of the collective agreement did not comply with the 

mandatory statutory requirements laid down by Regulations 78(2) 

                                                 
3   Record V2/pg166/para106. 
4  National Treasury whose affidavits in the application were signed by its Director-General, on behalf 

of the Minister of Finance who is the sixth respondent. 

 See particularly the NT affidavit in the CC at Record/V19/p 1926 /para 27. 
5  See Heads/NT at p 3. 
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and 79(c) of the 2016 Public Service Regulations.6  

5.2 Therefore, in law, the collective agreement was invalid and clause 

3.3 was unenforceable. 

 

5.3 The consequences of enforcing clause 3.3, include a devastating 

fiscal crisis and a cost that will be suffered for many years into the 

future;7  

 

5.4 Even if the collective agreement were valid or clause 3.3 were 

enforceable, it would be unjust and inequitable to enforce it because 

that would fundamentally undermine the constitutional imperative 

and duty upon Government to fund the medical, social and economic 

costs of assisting the poor and vulnerable during the Covid-19 

pandemic.8 

 

6. At the prompting of Government, all the parties agreed to have the claim 

                                                 
6  Record V9/ p 888-891/paras 15-27; Record V12/ p 1158/para 10;  Record V9/ p 888/para 14; Record 

V 12/pp 1163-1164/paras 32-33; Record V15/ pp 1500-1504/paras 12-24.  
7  Record V1/p14/para 14. 

 Record V2/pp120-141/paras 26-59. 

 Record V2/pp149-167/paras 82-111. 

 Record V2/pp172-4/paras 128-131. 

 Record V2/pp106-175. 

 Record V9/pp882-938. 

 Record/V9/p885/para 7. 

 Record V9/pp896-922/paras 42-109. 

 Record V9/p908/para 75. 

 Record V9/p914/para 91. 

 Record V9/p916/para 96. 

 See, Record V9/922/para 110 that is not denied at Record V12/1165-1166/paras 40-42 and, that at 

Record V12/p1160/para 17 and V12/p1162 para 27 and V12/p1165 para 3, is baldly denied coupled 

with a qualification that it is too early to say what the final economic and fiscal impact of Covid-19 

and the Moody’s downgrade will be. 
8  Record V9/p90/para 55. 
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decided by the LAC as a court of first instance.9   

 

The main questions before the LAC 

7. The main questions before the LAC were these: 

- Did conclusion of the collective agreement comply with the 

mandatory statutory requirements for its conclusion and validity, 

prescribed by Regulations 78(2) and 79(c) of the 2016 Public 

Service Regulations? 

  

- Is clause 3.3 unenforceable because it was concluded in breach of 

mandatory statutory requirements for its validity? 

 

- If the collective agreement did comply with Regulations 78 and 79, 

was it nonetheless just and equitable for the LAC (exercising its 

remedial powers unders172(1)(b) of the Constitution) to enforce 

clause 3.3? 

  

The LAC judgment 

8. The LAC dismissed the claim for enforcement but made no costs order and 

in doing so, made the following findings: 

8.1 The application and counter-application before it were inextricably 

linked in that the defence to the main application (the validity and 

enforcement of clause 3.3) and the counter application (the validity 

and enforcement of clause 3.3) are inextricably linked and it dealt 

                                                 
9  Record V9/p936/para 155. 
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with both;10 

  

8.2 The key question was whether the collective agreement is invalid 

for non-compliance with mandatory statutory requirements 

prescribed by Regulations 78 and 79.11  

 

8.3 The LAC found that the answer to that question lay in the application 

of the wording of the two regulations (read together) to the facts. 

When read together, they impose the following requirements for the 

conclusion of a collective agreement by the State:12 

- The ‘cost of the collective agreement must be covered 

from the budget of the relevant department of State’ or 

  

- The cost must be covered ‘on the basis of a written 

commitment from the Treasury to provide additional 

funds’; or  

 

- The cost must be covered from the budget of other 

departments or agencies with their written consent 

together with approval from National Treasury’. 

 

8.4 It appeared from the affidavits that the cost could not be covered 

solely from the budget of the DPSA. No written commitment was 

                                                 
10  Record V16/p1579/para 5. 
11  Record V16/ p1581/ para 11. 
12  Record V 16/p1583/ para 14. 



 
 

 8 

provided by NT to provide additional funding. And no written 

agreement from another department or agency with the approval of 

NT was procured to fund the deficit from other budgets.13  

 

8.5 The LAC rejected the contention by the unions, that NT had 

approved the cost by which the collective agreement exceeded the 

approved budget of DPSA, because the Committee of Ministers 

(COM) had approved the draft collective agreement and the 

Minister of Finance was a member of the COM and the political 

head of NT.14  

 

8.6 That contention was rejected because the LAC found that there is 

no evidence of any commitment by NT of the kind required by 

Regulation. Nor is there evidence of any written agreement to fund 

the deficit by any other department.15 

 

8.7 The contentions that DPSA had delayed in challenging the validity 

of the collective agreement, made some two years after its 

conclusion in the counter-application, and that the delay should not 

be condoned, were also rejected.16 

 

8.8 The LAC did not find that the counter-application was a collateral 

challenge. But it found that even if it were, there was no requirement 

                                                 
13  Record V16/ p1583/ para 15. 
14  Record V 16/p1592/para 33. 
15   Record V 16/p1587/para 23.. 
16   Record V16/p1590/para 31 
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for a formal condonation application, that the LAC should be slow 

in permitting delay to trump legal invalidity, and that the prejudice to 

the public interest in overlooking legal invalidity because of delay in 

the context of Covid-19, as against the prejudice to an interest 

group (the bargaining unit) that is a minority, was too great not to 

condone delay.17  

 

8.9 The LAC found that here, the consequence of invalidity is that 

clause 3.3 should not be enforced. It found that in the exercise of its 

s172(1)(b) remedial discretion it would not be just and equitable to 

‘expend significant and scarce financial resources on employees 

whose jobs are already secured and salaries have been paid in full 

… where the imperative exists for the recovery of the economy to 

the benefit of millions of vulnerable people’.18  

  

8.10 And, the LAC found that the contentions by the unions about a 

compromise staggered approach remedy, was not supported by 

any evidence of how it should be structured, or how it would work 

                                                 
 
17  Following Khumalo v MEC for Education, Kwa Zulu Natal 2014 (5) SA 579 (CC) at [44]-[45] at 

Record V16/p 1589/ para 29. 
18  See Record V16/p 1594/para 43 where the LAC held that SITA SOC Ltd v Gijima Holdings (Pty) 

Ltd 2018 (2) SA 23 (CC) was distinguishable. There, after a long delay, the State sought by way of 

a self-review to set aside a contract a contract that had been awarded by way of a tender that did not 

comply with procurement law, where Gijima was the innocent party. The CC held that the award 

should be declared invalid, with the rider that the declaration of invalidity should not divest Gijima 

of rights to which it might have been entitled, but for the declaration of invalidity. The LAC was 

apparently also alive to the difference between the two instances of invalidity. Here, the invalidity 

of the collective agreement followed from its conclusion failing to apply with mandatory statutory 

requirements, where there was no approval of the funding of the cost of the deficit. Gijima was not 

concerned with statutory formalities, such as written approval of the cost of funding the award. 
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in the context of the undisputed fiscal constraints on Government.19  

 

Appeal issues  

9. Arising out of the attack on the judgment in the applications for leave to 

appeal, the appeal questions are set out below, and then answered.  

 

10. Does the CC have jurisdiction to hear this application? In particular: 

10.1 Does the LAC judgment implicate constitutional rights?  

 

10.2 If so, which constitutional rights are implicated?  

 

10.3 Does the appeal raise an arguable point of law or public interest? 

  

10.4 If so, what is the point, why is it arguable, and why is it in the public 

interest?  

  

11. Have mandatory statutory preconditions or requirements for the conclusion 

of Resolution 1 of 2018, laid down in regulation 78 and 79(c) of the Public 

Service Regulations20 been met? 

  

12. Or, 

- could the costs of Resolution 1 be covered by the DPSA budget? or 

  

-  did NT give a written commitment to cover the costs of Resolution 

                                                 
19  Record V16/p1595/para 48. 
20  GNR 877 of 29 July 2016: Public Service Regulations, 2016 (Government Gazette No. 40167) 
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1? or  

 

- could the cost of Resolution 1 be covered by the budgets of other 

departments or agencies with their written consent and NT 

approval?  

 

(PSA - NT in COM agreed, therefore granted a deviation under reg 

4. Does not have to be in writing. PSA/58. Section 5(6)/3(5) of PSA.) 

  

13. Is clause 3.3 enforceable in law if the conclusion of Resolution 1 does not 

meet or comply with the requirements of resolution 79(c)?  

  

14. Are the Minister21 and DPSA estopped from relying on non-compliance with 

the requirements of regulation 79?   

 

15. Is the application by the Minister/DPSA a collateral challenge?   

 

16. If it is, was the LAC right on the facts and in law to condone the delay by the 

Minister/DPSA in seeking a declaration that clause 3.3 is unenforceable? 

  

17. Was the LAC wrong in law/fact in declining to grant relief short of or 

alternative to enforcement of clause 3.3? 

 

                                                 
21  Minister of Public Service & Administration. 
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Jurisdiction   

The allegations of jurisdiction 

18. The unions allege the jurisdiction of the CC on three grounds  –  

 

18.1 They invoke  s 23(5) of the Constitution22 that grants every trade 

union “the right to engage in collective bargaining”;23    

 

18.2 They say that there is arguable point of law of general public 

importance,24 that is “whether an employer may rely on intervening 

circumstances that adversely affect the employer’s ability to comply 

with its obligations”;25 

 

18.3 They say that the interests of justice demand that leave to appeal 

be granted.26 

 

19. The three grounds are really one. It is best summarized as follows:  once 

concluded, collective agreements bind the State regardless of the latter’s 

inability to implement them, because the inability to implement a collective 

agreement, is a breach of the right to engage in the constitutionally 

protected right of collective bargaining. 

  

Invalidity – not inability  

20. The first problem with this allegation of jurisdiction is that it substitutes 

                                                 
22   Founding affidavit of Sadtu & Others, Vol 18, p1768, para 116. 
23  Section 23(5) of the Constitution. 
24   Founding affidavit of Sadtu & Others Vol 18, p1768, para 117. 
25   Founding affidavit of Sadtu & Others, Vol 18, p1768, para 117. 
26   Founding affidavit of Sadtu & Others, Vol 18, p1769, para 119. 
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inability for invalidity. As we show below, the conclusion of the collective 

agreement did not comply with the mandatory statutory requirements 

prescribed by Regulations 78(2) and 79 (c). Because the prescribed 

requirements protect the public interest of expenditure on salaries for which 

there is approved budget or written approval by NT, the collective 

agreement is invalid, and clause 3.3 is unenforceable. 

 

Our law does not enforce invalid collective agreements 

21. The second problem with this allegation is that it is in conflict with existing 

law. Our courts do not enforce collective agreements that do not comply 

with mandatory statutory requirements.27  

 

No implication of the constitutional right to bargain collectively 

22. The third problem with this allegation, is that the refusal by the LAC to 

enforce clause 3.3 does not implicate the constitutional right to bargain 

collectively.     

 

23. Sadtu and Nupsaw identify section 23(5) of the Constitution as their basis 

for asserting that this application raises a constitution issue.  The PSA does 

not do so in terms. But it relies on clause 3.3 being a product of a collective 

bargaining process as a basis for establishing the jurisdiction of this Court.  

 

24. The complaint of the unions has never been that the unenforceability of 

clause 3.3 prejudices the constitutional right to bargain collectively. The 

                                                 
27  Greathead v SACCAWU 2001 (3) SA 464 (SCA) at [12]-[13]. 
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complaint has always been that there is a signed collective agreement. They 

are entitled to its enforcement.  

 

25. That much is apparent from the letter dated 27 March 2020 from the PSA.  

The relevant portion reads as follows –  

 

“The (DPSA) is bound by an agreement regulation the salary 

adjustments and improvements of service in the public service for 

the period 2018/2019, 2019/2020 and 2020/2021, as incorporated 

in Resolution 1 of 2018 of the Public Service Co-ordinating 

Bargaining Council (PSCBC)”28 

 

26. Assuming that the unions can somehow allege the implication of the 

constitutional right to collective bargaining, what is the content of that right?  

  

27. That question was answered by O’Reagan J.29  She found that collective 

bargaining may not be abolished by legislation, unless abolition is justified 

under s36 of the Constitution.   

  

28. Regulations 78/9 do not abolish of even interfere with collective bargaining. 

They prohibit the Minister/DPSA from concluding a collective agreement 

that has financial implications, unless the cost of the collective is covered 

by approved budget or by written approval by NT.  

 

29. So here, collective bargaining is not implicated. As we point out below, 

                                                 
28   Record V1 / p89. 
29  SANDU v Minister of Defence 2007 (5) SA 400 (CC) at para [50].  
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Regulations 78/9 prohibit spending public funds on public sector salaries, 

unless approved budget has been allocated for it, or it has been approved 

in writing by NT.     

 

30. Here, the evidence is that far from any brake on collective bargaining, there 

was vigorous collective bargaining by the unions, before the conclusion of 

the collective agreement. 

30.1 On 25 January 2018 the State tabled an offer before the trade union 

parties which they rejected.30  

 

30.2 On 26 January 2018 the State presented a revised offer, the parties 

stood down and reverted to a facilitation process.31 

 

30.3 The facilitation process resumed on 4 April 2018, the union parties 

requested a caucus and the facilitation process continued.32  

 

30.4 On 5 April 2018 the facilitation process continued, labour indicated 

that it preferred to negotiate on the basis of the document that the 

State had presented at the meeting on 26 January 2018, and that it 

did not wish to engage on the basis of the document presented on 

4 April 2018.33 

 

30.5 Facilitation continued on 9 April 201834 and on 10 April 2018 the 

                                                 
30   Record V4, p294. 
31   Record V4, p294. 
32   Record V4, p304. 
33  Record V4, p304. 
34   Record V4, p309. 
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State advised the union parties that it was unable to obtain a 

mandate.35 

 

30.6 Facilitation continued further on 1736 and 18 April 2018 where 

labour enquired from the State whether it had obtained a mandate.  

When the union parties were informed that a mandate had not yet 

been obtained, they clearly communicated their dissatisfaction with 

that response.37 

 

30.7 Facilitation continued on 19 April 2018.38  This facilitation process 

occurred on the same date as a meeting of the Committee of 

Ministers (“COM”) where it was held that the State only had two 

options being to implement a cost of living adjustment of CPI across 

the board or implementing the offer that had been presented on 25 

January 2018.39   

 

30.8 On 25 April 2018 the COM confirmed conditionally the offer of 25 

January 2018 and on 2 May 2018 the budget envelope of R110Bn 

over the 2018 MTEF was confirmed.40 

  

The unions cannot invoke s25 in the presence of the LRA  

31. The fourth problem with this allegation is that even if the right to collective 

                                                 
35   Record V4, p311. 
36   Record V4, p311. 
37   Record V4, p312. 
38   Record V4, p313. 
39   Record V4, p334. 
40   Record V4, 315.  
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bargaining were implicated, the unions cannot invoke s25 of the Constitution 

for constitutional jurisdiction.  

 

32. Under our law, they must rely on the provisions of the LRA (that gives effect 

to the constitutional right to collective bargaining) when vindicating their right 

to collective bargaining.41 None of the unions invoke any provision of the 

LRA when complaining that the unenforceability of clause 3.3 infringes or 

interferes with their right bargain collectively. 

 

No arguable point of law  

33. In Paulsen42 this Court explained what an arguable point of law is: the point 

must not be one of fact43 and an unmeritorious point of law cannot be 

arguable.44    

 

34. There were two main questions decided by the LAC. The first, required it to 

apply regulations (whose meaning was not contentious) to the facts, to 

determine whether on the facts, the mandatory statutory 

requirements/formalities were met. Primarily, the LAC was required to 

determine the facts relevant to the conclusion of the collective agreement. 

The facts were capable of objective establishment through 

contemporaneous documents. They were mostly common cause. Disputed 

facts must be decided on the version of Government.  

 

                                                 
41  See SANDU at [51]-[52]. 
42  Paulsen And Another v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 (CC) at  
43  At para 20. 
44  At para 21. 
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35. The second question required the LAC to exercise its remedial discretionary 

jurisdiction under s172(1)(b). That is a question of mixed fact and law. But 

it is not arguable. Nor is the first question. 

 

36. That there are constitutional imperatives on the fiscus was never in 

dispute.45 That is hardly surprising. Government’s constitutional duties 

owed to the vulnerable in the time of Covid-19 and economic crisis are 

beyond quibbling. Nor was it in dispute that there was no budget for the cost 

of enforcing clause 3.3 at the time of the conclusion of the collective 

agreement. It was never disputed that at the time that enforcement is 

sought, there is no funding available to fund the cost of clause 3.3. And it 

was never disputed that there is huge strain on Government’s fiscal 

capabilities to discharge its constitutional duties to the vulnerable during 

Covid-19.  

  

37. What is left to argue? That the LAC should have enforced clause 3.3 in a 

staggered way?  

 

38. The LAC did not enforce clause 3.3 because it is invalid. That finding (see 

below) is unarguable in law.  

 

39. In so far as the unions sought just and equitable relief (other than 

enforcement of clause 3.3) the LAC did not, for two reasons, grant it. Both, 

we submit, are unarguable.  

                                                 
45  Record V16/p 1594/para 44.   
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40. The first, is that the unions never put up any evidence in the affidavits to 

support its claim for alternative just and equitable relief.46  

 

41. The second, is that the LAC found that dispensing monetary relief to 

employees is a polycentric exercise, and that Government, not courts, are 

best placed to carry out that exercise.47   

 

No interests of justice 

42. The requirements of the interests of justice only arise where the jurisdiction 

of this Court is established.48  None has been established.  

  

43. Even if it were established, not every constitutional matter or arguable point 

of law, requires the attention of this Court. That is particularly so where there 

are no reasonable prospects of success.49 There is none here. We show 

that below. 

 

The mandatory statutory requirements for the conclusion of the 

collective agreement have not been satisfied 

The requirements of Regulations 78/9  

44. Regulation 78(2) reads as follows: 

78(2) An executive authority may enter into a collective agreement 

                                                 
46  Record V16/p1595/para 47. 
47  Record v16/p1595/para 47-48. 
48  General Council of the Bar of South Africa v Jiba and Others [2019] ZACC 23 at para 35. 

49   Beadica 231 CC and Others v Trustees for the time being of the Oregon Trust and Others 

(CCT109/19) [2020] ZACC 13 at para 19.  
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on a matter of mutual interest only if that authority 

  

(a) is responsible for managing collective bargaining on behalf of 

the State as employer in that forum; 

   

  (b) has authority to deal with the matter concerned; and 

 

  (c) meets the fiscal requirements contained in regulation 79. 

  

45. Regulation 79(c) reads as follows 

An executive authority shall enter into a collective agreement in the 

appropriate bargaining council on any matter that has financial 

implications only if 

   

  (c) he or she can cover the cost 

   

  (i) from his or her departmental budget; 

   

(ii) on the basis of a written commitment from the Treasury to 

provide additional funds; or  

 

 (iii) from the budgets of other departments or agencies with their 

written agreement and Treasury approval. 

 

46. It is undisputed that the collective agreement has financial implications. It is 

an agreement primarily for salary increases over a three-year period.   

  

47. According to Regulation 78(1)(c) the collective agreement could only be 

concluded by the DPSA, if it met the fiscal requirements of regulation 79.  

  

48. Regulation 79(c) sets out three requirements in the alternative. They are 
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that in May 2018, the DPSA could conclude the collective agreement only 

if:  

48.1 the Minister could cover the cost from the departmental budget; or  

 

48.2 on the basis of a written commitment from NT to provide additional 

funds; or 

 

48.3 the cost can be covered from the funds of other departments or 

agencies with their written consent and the approval of NT. 

 

The meaning of Regulations 78/9   

49. The LAC was first required to find what these regulations mean. After 

construing their meaning, it was required to apply them to the undisputed 

facts (or to respondents’ version if there were a factual dispute). As is 

apparent from the affidavits, there was no genuine dispute about the facts.  

There was no dispute (or even debate) about the meaning of Regulations 

78(2) and 79(c) before the LAC.   

 

50. There is no debate over the meaning of their wording before the CC. The 

unions accept that one of the three alternative requirements in Regulation 

78(c) has to be met as required by Regulation 78(2).  

 

51. The linguistic meaning of their wording is plain.50  So is their purpose.51 

                                                 
50  Suider Afrikaanse Koӧperatiewe Sitrusbeurs Beperk v Direkteur-Generaal: Handel en Nywerheid  

[1997] 2 All SA 321 (A) at 326 
51  See, Metro Western Cape (Pty) Ltd v Ross [1986] 2 All SA 288 (A) at 291-2, relying on Standard 

Bank v Estate Van Rhyn 1925 AD 266 at 274. 
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They prevent the DPSA and unions from using collective agreements to dip 

into public funds, where the DPSA does not have budget to cover their cost 

and where NT has not approved their cost in writing – to put it plainly, where 

there is no public funds to pay for the cost of the collective agreement. 

Regulations 78(2) and 79(c) are not capable here of interpretation or 

application in a way that is different to the way that they were interpreted 

and applied by the LAC.52     

  

The mandatory statutory requirements were not met here 

52. The next question is whether the factual requirements for the validity of the 

collective agreement are present here. The LAC found that they are not.  

 

53. That finding is supported by the evidence. It can be summarized as follows: 

53.1 Parliament allocated only R128,5 billion in public money to fund the 

cost of the compensation envelope for all public service employees 

over the period 2018/19 – 2020/21.53   

 

53.2 Of that amount, R110 billion was allocated to fund the cost of 

compensation (the fiscal envelope) for employees in the bargaining 

unit (or the cost of the collective agreement.) 54  

 

53.3 The balance of the R18.5 billion was allocated for the remuneration 

of public service employees at salary levels 13 – 16 and who are not 

                                                 
52   Record V16/p1591/para 33.  
53  Record V2/p120/para26-28. 
54  See exposition of the budgeting process at Record V2/ p 118/ para 22 – 29. 
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in the bargaining unit.55 The allocation of budgetary funding to pay 

their remuneration for the same period is not relevant here. 

 

53.4 At the time, the cost of implementing clause 3.3 was calculated to 

exceed the allocated fiscal envelope by R30.2 billion and currently 

the cost is R37,8 billion.  

 

53.5 The unapproved, excess cost of implementing clause 3.3 could only 

be avoided by the implementation of cost-cutting measures.56   

 

53.6 At the time of the conclusion of the collective agreement, NT had not 

given any written undertakings to provide additional funds. On the 

contrary, NT had twice confirmed in writing that no additional funds 

were available:  

 

53.7 Minister Gigaba had, on 14 February 2018 and before the conclusion 

of Resolution 1, by letter, informed the Committee of Ministers, of 

which the DPSA Minister was a member, that there were no funds 

available for expenditure on compensation over and above the funds 

provided for in the fiscal envelope57.  

 

53.8 Minister Nene, the Finance Minister who replaced Minister Gigaba, 

had on 11 July 2018 and after the conclusion of Resolution 1, re-

                                                 
55  Record V2/p120/para 28.  
56  Record V2/p142/para 64-77.  
57  Record V2/p 136/para 55-57.  
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iterated his predecessor’s position that there were no addition funds 

available from NT to cover the R30.2 bn58.  

 

53.9 The Minister of Finance had, in the 2017 Medium Terms Budget 

Policy Statement (MTBPS) stated that shifting resources from other 

departmental budget lines into compensation was not a viable option 

because it would compromise service delivery.59 

 

53.10 The Minister of Finance had already signalled that multiple 

Departments were at risk of - or had already – breached their 

compensation ceilings set by Parliament. 

 

53.11 DPSA had communicated to labour as early October 2017 - that the 

contingency reserves that had historically been used to finance wage 

agreements concluded above CPI had been depleted due to over-

use.60 

 

53.12 It was never disputed that the unapproved, excess cost of clause 3.3 

could not be covered from other departmental budgets.61  

 

54. That much is obvious from the fact that DPSA was mandated to seek and 

enforce cost-cutting measures to bring Resolution 1 within the fiscal 

                                                 
58  Record V9/p 890/ para 24.  
59  Record V2/p 123/ para 33.  
60  Record V 2/ p 130/ para 37.3. 
61  See fn 7.  
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envelope62.   

The belated deviation allegation should not be entertained by the CC  

55. Attempting to get behind the formidable statutory fence put up by 

Regulations 78(2) and 79(c) PSA argue in the leave to appeal, that the 

DPSA Minister – in terms of regulation 4 - authorised a deviation from 

regulations 78 and 79. That argument is not supported by any allegations in 

the affidavits before the LAC. Nor was it raised in argument at the LAC.  

  

56. Regulation 4 permits the Minister ‘under justifiable circumstances’ to 

‘authorize a deviation from any regulation’. The Minister is only permitted to 

authorize a deviation ‘under justifiable circumstances’.  

 

57. For the deviation argument to succeed, this allegation must first have been 

raised in the affidavits. It is not a legal point that appears from allegations 

canvassed in the affidavits. It is an argument that relies on an alleged fact. 

That is that the Minister had authorized a deviation from Regulations 78(2) 

and 79(c). And it relies on the existence of a jurisdictional fact required by 

Regulation 4. That is that the Minister may only authorize a deviation in 

justifiable circumstances.   

 

58. To rely on this argument, PSA must have raised it in the affidavits so as to 

give the Minister an opportunity to answer the allegation that he had 

authorized a deviation. What this means is that under our law, this argument 

cannot be relied on by PSA in the leave to appeal application. 63   

                                                 
62  Record V2/ p 142 / para 64 – 77.  
63  A law point may be advanced for the first time on appeal, provided that would not be unfair to any 
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59. Then, of course, there are the allegations and the evidence relied on in the 

affidavits. In his answering affidavit before the LAC, the DPSA Minister 

explicitly labelled the 25 January 2018 offer that led to the conclusion of the 

collective agreement as “not mandated”64. The PSA did not dispute that the 

offer was not mandated.65 And, significantly, it did not allege that the 

Minister had authorized a deviation from compliance with the requirements 

of Regulations 78(2) and 79(c).  

 

Cabinet never authorized the collective agreement concluded 

60. Although this is not the deviation argument, the unions also contended 

before the LAC, that Cabinet had unconditionally authorised the conclusion 

of the collective agreement. That, they contended, included  the R30.2 Bn 

in additional funds required to fund clause 3.3 at the time.  

 

61. But that contention is factually flawed. It relies on an approval by Cabinet 

that was on its face and in its own terms conditional on the successful 

implementation of cost-cutting measures to protect the integrity of the 

limitations of the fiscal envelope. And, significantly that mandate does not 

approve the conclusion of a collective agreement at additional cost, 

plunging the budget into deficit. The last page of Cabinet’s mandate reads 

as follows:  

                                                 
party and provided it arises out of the pleadings: 

 Innes CJ in Cole v Government of the Union of South Africa 1910 AD 263 at 272-3  

 CUSA v Tao Ying Metal Indsutries [2008] ZACC 15 at [68]. 

 Theron JA in Quatermark Investments (Pty) Ltd v Mkhwanazi 2014 (3) SA 96 (SCA) at [20]. 
64  Record V2 /p 135/ para 51. 
65  Record V11/p 1160 /para 18 – 18.4.  
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"[... ] this offer does not inject any new funds into the current 

personnel expenditure ceiling of R110Bn [ ... ]66 

 

The failure to comply with the requirements of Regulations 78(2) and 79(c) 

means that the collective agreement is invalid 

62. The LAC concluded that the mandatory requirements prescribed by 

Regulations 78/9 had not been met. Consequently, the collective agreement 

was invalid; i.e. invalidity was a consequence of the failure by the DPSA to 

conclude a collective agreement in compliance with Regulations 78(2) and 

79(c).67   

  

63. Stuck with the wording of Regulations 78(2) and 79(c) that prescribe 

mandatory statutory requirements for validity, the unions argue that the 

Regulations do not expressly provide that invalidity is a consequence of the 

failure to conclude a collective agreement in accordance with its prescribed 

requirements.68 

  

64. The LAC conclusion, that invalidity follows the failure to conclude the 

collective agreement in compliance with the mandatory statutory 

requirements of Regulations 78/9, is good law.   

 

65. The legal rationale for the consequence of invalidity is that courts should not 

validate the very mischief that legislation or regulations seek to prevent.69 

                                                 
66  Record V19/p 1909/para 46.  
67  Record V16/p 1581/para 16.  
68  See NEHAWU’s written submissions paras 49-52; NUPSAW’s written submissions para 13; 

SADTU, POPCRU and DENOSA’s written submissions paras 97-100. 
69   Pottie v Kotze 1954 (3) SA 719 (A) at 724H-727A. 
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(Here, the mischief that Regulations 78(2) and 79(c) seek to prevent is the 

consumption by unions and the DPSA of public funds without approved 

funding.70) The rationale for invalidity has been confirmed in subsequent 

decisions.71 So, for example, our courts have held that transactions or conduct 

that do not comply with mandatory public purpose or public interest requirements 

prescribed by statute/regulation, are invalid.72 

 

No enforcement of clause 3.3 because that would subvert the purpose of 

Regulations 78(2) and 79(c) 

66. Enforcing clause 3.3 means fleecing the fiscus for R29 bn (on NT estimates 

in the leave to appeal affidavits) for an increase for employees at levels 1 – 

12 only, for which there has never been funding, for which DPSA has never 

had budget and for which there has never been written NT approval. That, 

we submit, subverts the very mischief that the regulations seek to prevent. 

Our courts do not enforce the mischief that regulations prevent.73 And that 

                                                 
70  See the outlay of the regulatory context by DPSA in the affidavits at V2/ pp118 – 128.  
71  In Suider Afrikaanse Koӧperatiewe Sitrusbeurs Beperk v Direkteur-Generaal: Handel en 

Nywerheid, supra, at 327-9. 
72  See, ABSA Insurance Brokers (Pty) Limited v Luttig NO 1977 (4) SA 229 (SCA) at  236-41, that 

concerned a contract (between broker and registered insurer) in conflict with the requirements of 

s20bis of the Insurance Act 27 of 1943, in that the contract permitted the broker to withhold 

premiums in a way not permitted by that Act. There, the SCA held that s20bis made statutory inroads 

into the relationship between a registered insurer and its agent, to protect the interests of the 

registered insurer, broker and policy holders.  

See Lupacchini NO v Minister of Safety and Security [2011] 2 All SA 138 (SCA) at [16]-[18] 

approving Simplex (Pty) Ltd v Van der Merwe NNO 1996 (1) SA 111 (W) at 112-113. In Simplex, 

a contract concluded by a trustee before before he was authorized to act as trustee under s6(1) of the 

Trust Property Control Act 57 of 1988, was held to be invalid because s6(1) is not only for the 

benefit of trust beneficiaries but it is also in the public interest for outsiders to be presented with 

authorized written proof of the incumbency of the office of the trustee. Section 6(1) provides that a 

person may only act as trustee ‘if authorized thereto by the Master’. Lupachinni held that contracts 

concluded in conflict with mandatory statutory requirements that are prescribed for a public purpose 

or for the benefit of the public (such as s6(1) of the Trust Property Control Act)  are invalid and have 

no legal consequences, particularly where, as here, no criminal sanction is prescribe. 
73  Pottie v Kotze 1954 (3) SA 719 (A) at 726H-727A 
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is why the LAC decision not to enforce clause 3.3 is correct.  

 

67. But it is also correct because it is consistent with the legality rule, a common 

rule of law endorsed by and incorporated into our Constitution. According to 

the legality rule, our courts do not sanction something that the law prohibits. 

Put differently, under our Constitution conduct or a transaction is not 

permitted, if it is prohibited by law.74  

 

Estoppel/waiver– bad in law here 

68. The argument appears to be that Cabinet condoned the conclusion of the 

collective agreement. Therefore Government cannot rely on Regulations 

78(2) and 79(c).75   

 

69. As DPSA points out in the leave to appeal affidavits, there is no evidence 

that Cabinet authorized the conclusion of the collective agreement on which 

the unions rely.76 On the contrary, the evidence is that Cabinet never 

authorized the agreement signed. And it never authorized the deficit.77 The 

Ministers of Finance made it clear that NT would not authorize the deficit.  

 

70. The success of an estoppel/waiver argument depends on evidence; i.e. 

there must be evidence of conduct by Government that precludes it from 

                                                 
74  Schierhout v Minister of Justice 1926 AD 99 at 109 

 Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council 1999 (1) SA 

374 (CC) at [59] 

 And see Pillay J in Heyneke v Umhlatuze Municipality (2010) 31 ILJ 2608 (LC) for the proposition 

and authorities that the legality rule regulates all public conduct and transactions. 
75  Record V12/p 1213-1214/ para 46.1; Record V14/ pp 1360-1361/ paras 3.8. 
76  Record V19/ p 1901 / para 48.  
77  Record V19/ p 1901 / para 47. 
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relying on Regulations 78/9.78 Since there is no evidence that Cabinet 

condoned non-compliance with the regulations, that puts an end to any 

estoppel argument. 

 

71. If there were evidence of conduct by Government precluding it from relying 

on Regulations 78/9, that would not result in the estoppel argument 

succeeding.  

 

72. Here, Government does not rely for invalidity on internal requirements or 

formalities. As was pointed out by Ponnan JA79 if a party contracts in good 

faith with a statutory body, in the absence of knowledge to the contrary they 

may  assume that there has been compliance with internal formalities and 

requirements; i.e. you are entitled to argue that the statutory body may not 

rely on its failure to comply with internal formalities and requirements. 

 

73. But, the failure of a statutory body to comply with formalities or requirements 

prescribed by statute or regulation for the validity of a transaction, cannot 

be remedied by estoppel. That would lend validity to a transaction that is not 

permitted by the law. Any conduct condoning non-compliance with 

requirements prescribed by statute or regulation would be ultra vires.  

 

74. Estoppel/waiver cannot be invoked to perpetuate or ratify something that is 

prohibited by law in the public interest.80 Nor can it be invoked to rely on 

                                                 
78  Powell NO v Van der Merwe NO 2005 (5) SA 62 (SCA) at para 49. 
79  In City of Tshwane Metropolitan Municipality v RPM Bricks 2008 (3) SA 1 (SCA) at [11]-[13]. 
80  See, City of Tshwane Metropolitan Municipality v RPM Bricks, supra, at [16] relying on Hoisain v 

Town Clerk, Wynberg 1916 AD 236 at 239-40. 
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conduct by Cabinet that is not permitted by the regulations. Regardless of 

Cabinet’s wishes, Regulation 79(c) only permits the conclusion of a 

collective agreement that exceeds funding or budget, on the approval in 

writing by NT. 

 

75. Lastly, the SCA has held that estoppel/waiver cannot operate against a 

collective agreement that does not comply with mandatory statutory 

requirements.81 

 

Counter application  

Collateral Challenge/Delay  

76. As is shown in the leave to appeal affidavits, on the papers, SADTU 

complained about a delay in the sense that there was no explanation by 

DPSA for the delay in bringing the counter-application. It never complained 

about a collateral review challenge being out of time under PAJA. It raised 

the collateral challenge delay point in a supplementary submission 

submitted a day before argument in the LAC. 

 

77. Without deciding whether it was a collateral challenge, the LAC decided that 

it had a discretion to condone the delay (not of the counter-application) but 

in raising invalidity, only when enforcement of clause 3.3 was sought more 

than two years after the conclusion of the collective agreement.82   

 

                                                 
 Eastern Cape Provincial Government v Contractprops 25 (Pty) Ltd 2001 (4) SA 142 (SCA) at [12] 

– [13]. 
81  Greathead v SACCAWU, supra, at [17]-[18]. 
82   Vol 16, p1588, para 26. 
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78. We submit that in raising the invalidity of the conclusion of the collective 

agreement, DPSA did not raise a collateral challenge. What is a collateral 

challenge?  Courts permit litigants,  to raise invalidity as a defence to an act 

of coercion by a functionary to comply with an unlawful administrative act, 

without first setting aside that act, where the functionary relies directly on 

the administrative act for coercion.83   

 

79. Here, the State is not a functionary seeking to coerce compliance with an 

unlawful administrative act. On the contrary, the unions seek to enforce a 

provision of a collective agreement. In seeking to enforce clause 3.3, they 

do not rely on any administrative (or even legislative) provision.  

 

80. In opposing the enforcement claim, Government pleads that the contract 

that the unions seek to enforce is invalid for want of compliance with 

mandatory statutory requirements/formalities that are prescribed for validity. 

Government relies on Regulations 78/9. But it does not rely on them to 

enforce compliance with an administrative act. It relies on them because 

they prescribe the formalities or requirements for the conclusion of a valid 

collective agreement. It follows that the defence of invalidity is not a 

collateral challenge. 

 

81. We submit that relying on Khumalo,84 the LAC was right in finding that, 

whatever the nature of the objection to validity, it had a discretion to decide 

                                                 
83  Oudekraal Estates (Pty) Ltd v City of Cape Town 2004 (6) SA 222 (SCA) at [32]-[36]. 

 Merafong City v Anglogold Ashanti 2017 (2) SA 211 (CC) at [31]-[32]. 
84   Record V16 /p 1590 / para 30. 
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whether to condone any delay in raising the defence of validity. It was also 

right in finding that it had to abide by the approach of the CC in Khumalo to 

delay in the face of legal invalidity.    

 

82. Refusing to condone the delay would not have affected the defence of 

invalidity. But it would have meant that the LAC would have refused to 

declare unlawful a collective agreement that was concluded in conflict with 

the mandatory requirements of Regulations 78/9.  

 

83. Had the LAC done that, it would have amounted to abandoning its duty 

imposed on in by the Constitution under s172(1)(a). The Constitutional 

Court has left us in no doubt about that duty. Courts must declare unlawful 

and invalid conduct or transactions that is inconsistent with the Constitution. 

A collective agreement whose conclusion does not comply with Regulations 

78/9, breaches the legality rule and is therefore inconsistent with the 

Constitution. 

 

84. We submit that the reasoning of the LAC in paragraph 30 of the judgment 

cannot be faulted.  The evidence is overwhelming. The prejudice to the 

State far outweighs any prejudice that the union parties and their members 

may have suffered as a result of the delay. 

 

Remedy 

85. The question in the affidavits was whether despite invalidity, clause 3.3 

should be enforced.  
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86. At the hearing PSA for the first time led the charge for a staggered 

implementation of clause 3.3; i.e. for the first time the unions sought relief 

less than full enforcement of clause 3.3.  

 

87. As the LAC pointed out in its judgment,85 the problem with that change in 

the remedial relief sought was twofold. The first is that there was no 

evidential basis on which the LAC could decide it, because the unions had 

not put up any evidence to support that form of relief. The second was that 

because of the polycentric nature of the remedy sought, the LAC was least 

suited to deciding on what increase Government should pay employees, 

short of the increase provided for in clause 3.3.  

  

88. That approach, those findings by the LAC, we submit are correct. A just 

and equitable remedy - under s172(1)(b) -  requires first, a factual basis for 

determination and second, it involves a consideration of fairness to all 

implicated parties.86  

 

89. No facts were put up by the unions. Government put up evidence that was 

undisputed.  

 

90. It is in a parlous fiscal state during Covid-19 and the economic crisis. 

Because of the pandemic and the economic crisis, it must discharge 

constitutional obligations to the poor and vulnerable by applying its already 

                                                 
85   Record V16 /p 1595 / para 47. 
86   Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa Limited 2015 

(5) SA 245 (CC) at [47]. 
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crisis ridden, stretched and dwindling financial resources to assist them.87 

Imposing any additional cost on the fiscus for which it would have to borrow 

expensively, thereby placing even greater strain on its capacity to deliver on 

its constitutional obligations, is not fair to all implicated parties.  

 

Conclusion 

91. The unions’ applications do not engage this Court’s jurisdiction. Their 

applications for leave to appeal should be dismissed for that reasons. Their 

applications should also be dismissed because they fail on the merits.  

  

T J Bruinders SC 

Jabu Thobela-Mkhulisi 

Erin Richards 

July 2021 

 

  

                                                 
87  See paragraph 5.3 and footnote 9 above. 
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