
CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Case CCT 21/2021 
 
In the matter between: 
 
NATIONAL EDUCATION, HEALTH 
AND ALLIED WORKERS’ UNION Applicant 
 
and 
 
MINISTER OF PUBLIC SERVICES AND  
ADMINISTRATION First Respondent 
 
MINISTER OF BASIC EDUCATION Second Respondent 
 
MINISTER OF JUSTICE AND CORRECTIONAL  
SERVICES Third Respondent 
 
MINISTER OF POLICE Fourth Respondent 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 
 
MINISTER OF FINANCE Sixth Respondent 
 
DEPARTMENT OF PUBLIC SERVICE AND 
ADMINISTRATION Seventh Respondent 
 
PUBLIC SERVICE CO-ORDINATING BARGAINING 
COUNCIL Eighth Respondent 
 
DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA Ninth Respondent 
 
POLICE AND PRISONS CIVIL RIGHTS UNION Tenth Respondent 
 
NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION Eleventh Respondent 
 
SOUTH AFRICAN POLICE UNION Twelfth Respondent 
 
SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION Thirteenth Respondent 
 
PUBLIC SERVANTS ASSOCIATION Fourteenth Respondent 
 
NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Fifteenth Respondent 
 
HEAL TH AND OTHER SERVICES PERSONNEL 



Page 1 
 

 
 

TRADE UNION OF SOUTH AFRICA Sixteenth Respondent 
 
SOUTH AFRICAN TEACHERS UNION Seventeenth Respondent 
 
NATIONAL TEACHERS UNION Eighteenth Respondent 
 
 

Case CCT 28/2021 
 
In the matter between: 
 
SOUTH AFRICAN DEMOCRATIC 
TEACHERS UNION First Applicant 
 
POLICE AND PRISONS CIVIL RIGHTS UNION Second Applicant 
 
DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA Third Applicant 
 
and 
 
DEPARTMENT OF PUBLIC SERVICES AND  
ADMINISTRATION First Respondent 
 
MINISTER OF PUBLIC SERVICES AND  
ADMINISTRATION Second Respondent 
 
MINISTER OF FINANCE Third Respondent 
 
PUBLIC SERVICE CO-ORDINATION 
BARGAINING COUNCIL Fourth Respondent 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 
 
MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES Sixth Respondent 
 
MINISTER OF EDUCATION Seventh Respondent 
 
MINISTER OF POLICE Eighth Respondent 
 
SOUTH AFRICAN POLICE UNION Ninth Respondent 
 
PUBLIC SERVANTS ASSOCIATION Tenth Respondent 
 
NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Eleventh Respondent 
 
HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA Twelfth Respondent 



Page 2 
 

 
 

 
SOUTH AFRICAN TEACHERS UNION Thirteenth Respondent 
 
NATIONAL TEACHERS UNION Fourteenth Respondent 
 
NATIONAL EDUCATION, HEALTH AND ALLIED 
WORKERS’ UNION Fifteenth Respondent 
 
NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION Sixteenth Respondent 
 
 

Case CCT 29/2021 
 
In the matter between: 
 
 
PUBLIC SERVANTS ASSOCIATION First Applicant 
 
NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Second Applicant 
 
HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA Third Applicant 
 
SOUTH AFRICAN TEACHERS UNION Fourth Applicant 
 
NATIONAL TEACHERS UNION Fifth Applicant 
 
and 
 
MINISTER OF PUBLIC SERVICES AND  
ADMINISTRATION First Respondent 
 
MINISTER OF BASIC EDUCATION Second Respondent 
 
MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES Third Respondent 
 
MINISTER OF POLICE Fourth Respondent 
 
NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS Fifth Respondent 
 
MINISTER OF FINANCE Sixth Respondent 
 
DEPARTMENT OF PUBLIC SERVICE 
AND ADMINISTRATION Seventh Respondent 
 
PUBLIC SERVICE CO-ORDINATING 



Page 3 
 

 
 

BARGAINING COUNCIL Eighth Respondent 
 
DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA Ninth Respondent 
 
NATIONAL EDUCATION, HEALTH AND 
ALLIED WORKERS’ UNION Tenth Respondent 
 
POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 
 
NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION Twelfth Respondent 
 
SOUTH AFRICAN POLICE UNION Thirteenth Respondent 
 
SOUTH AFRICAN DEMOCRATIC TEACHERS  
UNION Fourteenth Respondent 
 
 

Case CCT 44/2021 
 
In the matter between: 
 
NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION Applicant 
 
and 
 
MINISTER OF PUBLIC SERVICES AND  
ADMINISTRATION First Respondent 
 
MINISTER OF BASIC EDUCATION Second Respondent 
 
MINISTER OF JUSTICE AND CORRECTIONAL  
SERVICES Third Respondent 
 
MINISTER OF POLICE Fourth Respondent 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Fifth Respondent 
 
MINISTER OF FINANCE Sixth Respondent 
 
DEPARTMENT OF PUBLIC SERVICE AND 
ADMINISTRATION Seventh Respondent 
 
PUBLIC SERVICE CO-ORDINATING BARGAINING 
COUNCIL Eighth Respondent 
 
DEMOCRATIC NURSING ORGANISATION 
OF SOUTH AFRICA Ninth Respondent 



Page 4 
 

 
 

 
NATIONAL UNION OF PUBLIC SERVICE 
AND ALLIED WORKERS UNION Tenth Respondent 
 
POLICE AND PRISONS CIVIL RIGHTS UNION Eleventh Respondent 
 
SOUTH AFRICAN POLICE UNION Twelfth Respondent 
 
SOUTH AFRICAN DEMOCRATIC TEACHERS 
UNION Thirteenth Respondent 
 
PUBLIC SERVANTS ASSOCIATION Fourteenth Respondent 
 
NATIONAL PROFESSIONAL TEACHERS 
ORGANISATION OF SOUTH AFRICA Fifteenth Respondent 
 
HEALTH AND OTHER SERVICES PERSONNEL 
TRADE UNION OF SOUTH AFRICA Sixteenth Respondent 
 
SOUTH AFRICAN TEACHERS UNION Seventeenth Respondent 
 
NATIONAL TEACHERS UNION Eighteenth Respondent 
 
 

SADTU, POPCRU AND DENOSA’S WRITTEN SUBMISSIONS 



CONTENTS 

OVERVIEW ............................................................................................................ 1 

THE FACTS ........................................................................................................... 4 

LITIGATION HISTORY ........................................................................................ 10 

Referral of the dispute ................................................................................................. 10 

The LAC judgment ...................................................................................................... 11 

LEAVE TO APPEAL SHOULD BE GRANTED ..................................................... 12 

THE GOVERNMENT’S DELAY SHOULD NOT HAVE BEEN OVERLOOKED .... 15 

THE APPLICATION IS NOT MOOT ..................................................................... 20 

THE COLLECTIVE AGREEMENT IS LAWFUL ................................................... 22 

The government’s representatives were authorised to conclude the agreement ......... 22 

The government’s interpretation of regulations 78 and 79 is tenuous .......................... 24 

THE APPROPRIATE REMEDY ........................................................................... 30 

CONCLUSION ..................................................................................................... 38 

  



Page 1 
 

 
 

OVERVIEW 

1 This is an application for leave to appeal against the judgment and order of 

the Labour Appeal Court (“LAC”).1  We shall refer to the applicants in the 

Case CCT 28/21, on behalf of whom these written submissions are filed, 

collectively as “SADTU”.2 

2 The LAC held that a collective agreement between the government and trade 

unions representing various members employed in the public service (in both 

national and provincial spheres of government) was unlawful.3  As a result, the 

LAC dismissed the application to enforce the collective agreement.4 

3 The collective agreement concerned annual adjustments of remuneration for 

the public service employees over three financial years.5 The collective 

agreement was implemented for the first two financial years, 2018/2019 and 

2019/2020.6  However, when the government had to implement the terms for 

the final financial year, 2020/2021, the government sought to review and 

renegotiate the terms for that financial year.7  When it did not get its way, it 

abandoned the terms for the 2020/2021 financial year and contended that the 

agreement was invalid for various reasons.  The reasons were, amongst 

others, that: 

 
1  Public Servants Association v Minister of Public Service and Administration [2021] 3 BLLR 255 (LAC); (2021) 

42 ILJ 796 (LAC) (“LAC judgment”). 

2  CC directions vol. 20 p 2046; CC notice of motion vol. 18 pp 1729 to 1734. 

3  LAC judgment vol. 16 p 1596, para 51. 

4  LAC judgment vol. 16 p 1596, para 50. 

5  Collective agreement vol. 17 pp 1655 to 1661. 

6  DSPSA LC AA vol. 2 p 110, para 9. 

7  PSA LC FA vol. 1 p 18, para 34; 17 March 2020 Council meeting minute vol. 8 pp 700 and 701. 
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3.1 The government contravened the regulatory framework and the 

Constitution of the Republic of South Africa, 1996 when it concluded 

the collective agreement.8 

3.2 As a result of intervening circumstances, the terms for the 2020/2021 

financial year were unaffordable.9  It was now impossible to comply 

with its obligations in terms of the collective agreement for the 

2020/2021 financial year.10 

4 As a result, the government did not implement the terms for the 2020/2021 

financial year.11 

5 The unions referred a dispute to the Public Service Bargaining Council 

(“Council”).  After conciliation was unsuccessful, the dispute was referred to 

arbitration. The Public Servants Association and four other unions approached 

the Labour Court to enforce the collective agreement as part of their terms and 

conditions of employment.12  The arbitration proceedings were postponed by 

agreement pending the outcome of the Labour Court proceedings. 

6 In the Labour Court proceedings, the Minister of Public Service and 

Administration and the Department of Public Service and Administration 

(“DPSA"), and the National Treasury opposed the enforcement of the 

 
8  DSPSA LC AA vol. 2 p 111, paras 12 and 13. 

9  17 March 2020 Council meeting minute vol. 8 p 701; DSPSA LC AA vol. 2  p 116 and 117, paras 14.11 and 
14.12 and paras 16 and 17; DSPSA LC AA vol. 2 pp 172 to 174, paras 126 to131.  

10  DSPSA LC AA vol. 2  p 118,  para 20. 

11  DSPSA LC AA vol. 2  p 111, para 12. 

12  PSA’s notice of motion vol. 1 pp 2 and 3. 



Page 3 
 

 
 

collective agreement.  Furthermore, DPSA and National Treasury launched 

counter-applications to have the collective agreement declared invalid and set 

aside.13  SADTU and the other unions that had referred the dispute to 

arbitration did not take an active part in the application to the Labour Court 

until the government respondents sought orders to declare the collective 

agreement, in particular clause 3.3, and its enforcement unlawful.14 

7 The LAC held that the collective agreement was invalid because it was 

concluded in contravention of regulations 78 and 79 of the Public Service 

Regulations and section 216 of the Constitution.15 

8 We respectfully submit that the LAC misdirected itself in relation to various 

issues in determining the matter.  

9 In what follows, we demonstrate why the LAC judgment cannot stand and why 

SADTU should succeed. In sum, we submit that: 

9.1 The LAC applied the wrong test to determine whether DPSA and 

National Treasury’s delay in challenging the legality of the collective 

agreement was unreasonable. The delay was necessarily 

unreasonable because there was no explanation for it. 

9.2 The LAC did not have a basis to overlook the DPSA and National 

Treasury’s unreasonable delay because the purported unlawfulness or 

 
13  DPSA’s notice of counter-application vol. 12 pp 1883 to 1185. 

14  SADTU LC AA vol. 12 pp 1197 to 1244. 

15  LAC judgment vol. 16 p 1591, para 33. 
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illegality of the collective agreement is not clear and is not undisputed.  

The LAC failed to exercise its discretion judicially. 

9.3 In any event, after concluding that the collective agreement was 

constitutionally invalid and unlawful, the LAC erred in failing to grant 

an appropriate remedy in the circumstances of the application before 

it. 

10 We also demonstrate that the issues that arise in this application engage this 

Court’s jurisdiction and that it is in the interests of justice for this Court to grant 

leave to appeal.  The appeal is not moot.  But, even if it is, the order of this 

Court will have practical effect.  So, it would be in the interests of justice to 

decide this matter given the practical impact of this Court’s judgment. 

11 Our submissions follow the scheme of the table of contents. 

THE FACTS 

12 The key facts are simple and do not appear to be in dispute, although their 

legal effect is contested. 

13 The collective agreement was a product of collective bargaining between the 

government, represented by DPSA, and unions admitted into the Council.  The 

negotiations commenced in December 2017. 
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14 On 25 January 2018, the Cabinet approved the conclusion of the collective 

agreement on the basis of a proposal that the unions later accepted.16  On 

14 February 2018, the Minister of Finance wrote a letter to the Minister of 

Public Service and Administration.17 

14.1 The Minister of Finance referred to a meeting of the Committee of 

Ministers (“COM”) convened on 7 February 2018 at which the Minister 

of Finance was requested to consider “increasing the mid-term 

envelope available for improvements in salaries and conditions of 

service by R15 billion, from an amount of R110 billion currently 

provided in the compensation baseline.”18 

14.2 The Minister of Finance informed the Minister of Public Service and 

Administration that “no additional funding can be made available to 

fund the wage negotiations outcome which exceeds the provided 

funding envelop over the 2018 MTEF.  The compensation budgets 

remain hard ceilings.” 

14.3 The Minister of Finance proposed measures that would ensure that the 

budget ceilings were not exceeded and suggested that the measures 

be included in the offer that DPSA would make to the labour parties at 

the negotiations.  The measures included a proposal of voluntary early 

retirement and the exit of 19 000 public servants to free up R12 billion 

in additional resources.  The Minister explained that these funds would 

 
16  DPSA’s LC AA vol. 2 pp 142 to 144. 

17  19 April 2018 DPSA presentation to COM vol. 18 pp 1778 and 1779.  

18  19 April 2018 DPSA presentation to COM vol. 18 p 1778. 
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be used to fund above-CPI cost-of-living adjustments and the following 

salary adjustments for the three financial years: 

Levels 2018/2019 2019/2020 2020/2021 

Salary Levels 1-7 CPI + 0.15% CPI + 0.25% CPI + 0.50% 

Salary Levels 8-10 CPI + 0.00% CPI + 0.20% CPI + 0.30% 

Salary Levels 11-12 CPI + 0.00% CPI + 0.00% CPI + 0.20% 

15 Following the letter of 14 February 2018, on 19 April 2018, the Minister of 

Public Service and Administration made a presentation at a COM meeting.19  

The presentation set out the government's options at the time in relation to the 

ongoing negotiations. 

16 The Minister of Finance is a member of COM.  In terms of section 2(2A)(b)(ii) 

of the Public Service Act 103 of 1994, the COM consists of the Minister of 

Public Service and Administration, the Minister of Finance and the members 

of the services and such other Ministers as the Cabinet may designate (if any), 

and shall function the same as a committee of the Cabinet.  In terms of 

section 2(2A)(a) of the Public Service Act, and subject to the Labour Relations 

Act 66 of 1995 and any collective agreement, the determination of any 

conditions of service for: 

 
19  19 April 2018 DPSA presentation to COM vol. 18 pp 1780 to 1978. 
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16.1 employees in general or for a particular category in terms of the 

Public Service Act; and 

16.2 educators or members of the services in general or for a particular 

category in terms of the laws governing their employment, 

shall be made with the concurrence of a committee of Ministers. 

17 The presentation to the COM stated the following on the breakdown of the 

R30.2 billion required to meet the obligations the government would undertake 

under the collective agreement over the three-year period:  

“- The approved budget envelope for the MTEF period is R110bn  

- Additional expenditure per year:  

- 2018/19 – R6.2bn  

- 2019/20 – R10.7bn 

- 2020/21 – R13.2bn Total over MTEF R30.2bn”.20 

18 On 25 April 2018, Cabinet resolved that the government could not withdraw 

the 25 January 2018 offer and must present it to the unions in the Council.  In 

brief, Cabinet’s reasons for not withdrawing the offer was that it sought to avoid 

being accused by the unions of negotiating in bad faith, negative public 

perception and possible labour unrest. 

19 The negotiations continued between 2 May 2018 and 18 May 2018.  A draft 

agreement was circulated on 21 May 2018.21  The government signed the 

 
20  19 April 2018 DPSA presentation to COM Vol. 18 p 1795. 

21  SADTU’s CC FA vol. 18 p 1747, para 42. 
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collective agreement on 21 May 2018.22  A majority was achieved within the 

Council on 8 June 2018.23 

20 The following clauses of the collective agreement are relevant for purposes of 

determining the issues in the application: 

20.1 Clause 2.1, which provides that the collective agreement binds the 

government and government employees who fall within the registered 

scope of the Council.24 

20.2 Clause 3.3, which provides: 

“The salary adjustment for the period 1 April 2020 to 31 March 
2021, effective from 1 April 2020, for employees on salary levels 1-
12 will be as follows: 

3.3.1 Level 1 to 7: Projected CPI + 1.0% 

3.3.2 Level 8 to 10: Projected CPI + 0.5%; and 

3.3.3 Level 12 to 12: Projected CPI."25 

21 The terms of the collective agreement were enforced, and the parties 

performed their respective obligations.  But, on 20 February 2020, the 

government informed the unions that it wanted to review and revise the 

implementation of clause 3.3 of the collective agreement.  The unions rejected 

the government’s proposal to revise the implementation of clause 3.3 of the 

collective agreement.26 

 
22  SADTU’s CC FA vol. 18 p 1747, para 42; DSPSA LC AA vol. 2 p 109, para 7. 

23  SADTU’s CC FA vol. 18 p 1747, para 42; DSPSA LC AA vol. 2 p 109, para 7. 

24  Collective agreement vol. 17 p 1655. 

25  Collective agreement vol. 17 p 1656. 

26  Minutes dated 17 March 2020  vol. 8 p 700. 
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22 On 25 February 2020, the government made a presentation at the Council on 

“the management of the public service bill, its growth, cost and 

unsustainability” and sought to review the implementation of clause 3.3 of the 

collective agreement on the basis that the government could not afford to 

implement clause 3.3.27 

23 On 6 March 2020, the Council wrote to the government (the director-general 

of DPSA) to inform it that labour had requested that the government formally 

announce the total salary adjustment for the employees and calculate the 

CPI% for the 2020/2021 financial year.  The government responded on 

11 March 2020 and requested a meeting in the Council to discuss a review of 

clause 3.3 of the collective agreement. 

24 A special council meeting was held on 17 March 2020.28  At the meeting, the 

government tabled a presentation to review clause 3.3 on the ground that it 

was unaffordable.  The government proposed an amendment of the clause, 

with the effect being that the employees would not receive salary adjustments 

or increments for 2020/2021.29  In other words, clause 3.3 would not be 

implemented at all, then or in the future. 

25 On 25 March 2020, another special council meeting was convened.30  The 

government tabled a revised proposal in terms of which clause 3.3 would be 

 
27  25 February Presentation by DPSA Vol. 7 pp 691 to 699. 

28  Minutes dated 17 March 2020 vol. 8 p 700. 

29  Minutes dated 17 March 2020 vol. 8 p 701. 

30  Minutes dated 17 March 2020 vol. 8 pp 703 to 710. 
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amended.  The employees would receive lower salary increments than agreed 

to in terms of clause 3.3 of the collective agreement.  The union members 

rejected the revised proposal.  The union members did not agree to any 

amendment of clause 3.3.  The union members insisted that the government 

must comply with its obligations in terms of clause 3.3 of the collective 

agreement. 

26 On 27 March 2020, one of the unions, the PSA, wrote to the government 

demanding that the government should implement clause 3.3 by 1 April 2020 

(as contemplated in the collective agreement), failing which the PSA would 

take the necessary steps to compel the government to comply with clause 3.3.  

However, despite the demand, the government did not implement clause 3.3 

of the collective agreement (clause 3.3) on 1 April 2020. 

LITIGATION HISTORY 

Referral of the dispute 

27 SADTU (and other unions) referred a dispute against the government about 

the enforcement of the collective agreement to the Council on 2 April 2020.  

The dispute was conciliated on 20 May 2020.  The conciliation was 

unsuccessful, with the issue about the enforcement of clause 3.3 of the 

collective agreement remaining unresolved.  As a result, the member unions 

referred the dispute to arbitration. 

28 Before the arbitration was finalised, on 8 June 2020, Public Servants 

Association and other unions launched an application in the Labour Court 
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seeking an order to compel the government to comply with the collective 

agreement for the 2020/2021 financial year.  DPSA and National Treasury 

launched counter-applications seeking declaratory relief about the legality of 

the collective agreement and its enforcement. The arbitration was 

subsequently postponed by agreement pending the outcome of the Labour 

Court application. 

29 The parties agreed to request the LAC to hear the matter as a court of first 

instance in terms of section 175 of the Labour Relations Act.  The request was 

granted. 

The LAC judgment 

30 The LAC held that regulations 78 and 79 of the Public Service Regulations, 

2016 impose a requirement on the government to ensure that the cost of a 

collective agreement is covered from the budget of the relevant State 

department.  Alternatively, there must be a written commitment from the 

National Treasury to provide additional funds to the relevant State department 

from whose budget the cost of the collective agreement could not be covered.  

National Treasury could also provide additional funds to cover the cost of the 

collective agreement from other State departments or agencies if these State 

departments or agencies provided written consent.31 

 
31  LAC judgment vol. 16 p 1583, para 14. 
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31 The LAC also found that the cost of the collective agreement could not be 

covered from DPSA’s budget.32 

32 The LAC held that the prejudice that would arise from ordering the government 

to pay R37.2 billion justified the Court overlooking DPSA and National 

Treasury’s delay in challenging the collective agreement.33 

33 In relation to the just and equitable remedy, the LAC held that this matter is 

significantly different from that which confronted this Court in Gijima.34  The 

dispute in this matter was complex and polycentric.  The LAC concluded that 

the Court did not have sufficient information before it to make a value judgment 

about the order proposed by SADTU.35 

LEAVE TO APPEAL SHOULD BE GRANTED 

34 This case engages this Court’s jurisdiction under section 167(3)(b)(i) of the 

Constitution.36  The matter is about the enforcement of a collective agreement 

that sets out minimum wages and conditions of employment.  The issues 

engage this Court’s jurisdiction through section 23(5) of the Constitution,37 

which gives unions and employers the right to engage in collective bargaining. 

 
32  LAC judgment vol. 16 p 1583, para 15. 

33  LAC judgment vol. 16 pp 1589 and 1590, paras 28, 30 and 31. 

34  LAC judgment, para 43; State Information Technology Agency SOC Limited v Gijima Holdings (Pty) Limited 
2018 (2) BCLR 240 (CC); 2018 (2) SA 23 (CC) (“Gijima”). 

35  LAC judgment vol. 16 p 1594, paras 44 and 45. 

36  SADTU’s CC FA vol. 18 pp 1767 and 1768, para 115. 

37  SADTU’s CC FA vol. 18 p 1759, para 90.  
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35 The right to participate in collective bargaining includes the right to insist on 

compliance with the provisions of a collective agreement that is the product of 

such collective bargaining process.38  The right to enforce a collective 

agreement is an important manifestation of the constitutional right to fair labour 

practices.39  As this Court held in CUSA v Tao Ying Metal Industries: 

“Compliance with a collective bargaining agreement is crucial not 
only to the right to bargain collectively through the forum constituted 
by the bargaining council, but it is also crucial to the sanctity of 
collective bargaining agreements.  The right to engage in collective 
bargaining and to enforce the provisions of a collective agreement 
is an especially important right for the workers who are generally 
powerless to bargain individually over wages and conditions of 
employment.  The enforcement of collective agreements is vital to 
industrial peace, and it is indeed crucial to the achievement of fair 
labour practices which is constitutionally entrenched.  The 
enforcement of these agreements is indeed crucial to a society 
which, like ours, is founded on the rule of law.”40 

36 This application thus raises significant constitutional issues. 

37 In relation to the requirement that it must be in the interests of justice to grant 

leave to appeal, we submit that it is so in the present instance for the following 

reasons.  First, the matter raises important issues of principle that go beyond 

the interests of the parties before the Court.  The appeal raises an arguable 

point of law of general public importance and public interest,41 which ought to 

be considered by this Court as contemplated in section 167(3)(ii) of the 

Constitution.42 

 
38  CUSA v Tao Ying Metal Industries 2009 (2) SA 204 (CC); 2009 (1) BCLR 1 (CC), para 55. 

39  SADTU’s CC FA vol. 18 pp 1759 and 1760, para 90. 

40  CUSA v Tao Ying Metal Industries, para 56. 

41  National Treasury’s LC AA vol. 9 p 937, para 157. 

42  SADTU’s CC FA vol. 18 pp 1767 and 1768, para 115. 
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38 The points of law are substantial and implicate the interests of all employees 

who are parties to or are negotiating a collective agreement.  The public has 

an interest in having a definitive judgment from this Court on the enforcement 

of a collective agreement in the light of factors that arise after the collective 

agreement is concluded.  This is a matter of general public importance.  

Effectively, the LAC judgment permits an employer to refuse to comply with its 

obligations in terms of a collective agreement by relying on events that arise 

after the collective agreement is concluded.  The LAC Judgment, if allowed to 

stand, will thus undermine the right to collective bargaining. 

39 Second, SADTU has demonstrated why the LAC judgment should be 

overturned on appeal and why it has good prospects of success on the merits.  

There is a compelling argument before this Court that the LAC applied the 

incorrect test in determining whether to overlook the government’s delay to 

review and set aside the collective agreement and failed to exercise its 

discretion judicially when considering the just and equitable remedy.  In the 

result, this Court may very well find for SADTU. 

40 Finally, since the parties agreed to request the LAC to hear the matter as a 

court of first instance, SADTU has not had any other appeal mechanism other 

than to this Court.  If this application fails, the LAC will have sat as the court of 

first and last instance. 

41 For the reasons set out above, we submit that this Court has jurisdiction to 

hear the matter, and it is in the interests of justice to grant leave to appeal. 
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THE GOVERNMENT’S DELAY SHOULD NOT HAVE BEEN OVERLOOKED 

42 DPSA and National Treasury oppose the enforcement of the collective 

agreement by submitting that the agreement was concluded in contravention 

of regulations 78 and 79, and the Constitution. 

43 In Member of the Executive Council for Health Eastern Cape v Kirland 

Investments (Pty) Ltd t/a Eye & Lazer Institute, the Court explained that:43 

“Even where the decision is defective – as the evidence here 
suggests – government should generally not be exempt from the 
forms and processes of review.  It should be held to the pain and 
duty of proper process.  It must apply formally for a court to set 
aside the defective decision, so that the court can properly consider 
its effects on those subject to it. 

The reasons spring from deep within the Constitution's scrutiny of 
power.  The Constitution regulates all public power. Controls the 
power the state exercises over its subjects.  When government errs 
by issuing a defective decision, the subject affected by it is entitled 
to proper notice, and to be afforded a proper hearing, on whether 
the decision should be set aside.  Government should not be 
allowed to take shortcuts.  Generally, this means that government 
must apply formally to set aside the decision.  Once the subject has 
relied on a decision, the government cannot, barring specific 
statutory authority, simply ignore what it has done.  The decision, 
despite being defective, may have consequences that make it 
undesirable or even impossible to set it aside.  That demands a 
proper process, in which all factors for and against are properly 
weighed."44 

44 So, in the event of a contravention of the relevant statutory provisions, DPSA 

and National Treasury were required to launch the counter-applications to 

review DPSA’s decision to conclude the collective agreement without National 

Treasury’s approval for the collective agreement.  In Gijima, this Court found 

 
43  Member of the Executive Council for Health Eastern Cape v Kirland Investments (Pty) Ltd t/a Eye & Lazer 

Institute 2014 (3) SA 481 (CC); 2014 (5) BCLR 547 (CC). 

44  Kirland, paras 64 and 65. 
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that such review must be brought in terms of the principle of legality rather 

than the Promotion of Administrative Justice Act 3 of 2000.45   

45 National Treasury filed a counter-application on 24 July 2020.  DPSA filed its 

counter-application on 27 August 2020.46  In the counter-applications, 

45.1 National Treasury asked for a declarator that clause 3.3 of collective 

was unlawful, invalid and unenforceable.  National Treasury also 

challenged the collective agreement on the basis that it “falls foul of the 

constitutional principle of legality”.47   

45.2 DPSA asked for a declaration in terms of section 172(1)(a) of the 

Constitution that the collective agreement is inconsistent with the 

Constitution and invalid.48 

46 The manner in which National Treasury and DPSA’s challenges against the 

collective agreement were brought was defined in Merafong City Local 

Municipality as a reactive or collateral challenge.49  This Court stated: 

“While reactive challenges, in the first instance, and perhaps in 
origin, protect private citizens from state power, good practical 
sense and the call of justice indicate that they can usefully be 
employed in a much wider range of circumstances.  There is no 
practical, or conceptual, justification for strait-jacketing them to 
private citizens.  It is readily conceivable, for instance, that an organ 
of state may, through legal proceedings, seek unjustly to subject 
another organ of state to a form of coercion.  Where appropriate, 
that other should be able to raise a defensive or reactive challenge.  
Categorical exclusions should be eschewed.  A reactive challenge 

 
45  Gijima, para 38. 

46  DPSA’s notice of counter-application vol. 12 pp 1183 and 1184. 

47  National Treasury’s LC AA vol. 9 p 888, para 15; National Treasury’s CC AA vol. 20 p 1936, para 52. 

48  DPSA’s counter-application RA vol. 14 p 1374, para 14. 

49  Merafong City Local Municipality v AngloGold Ashanti Ltd 2017 (2) SA 211 (CC); 2017 (2) BCLR 182 (CC). 
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should be available where justice requires it to be.  That will depend, 
in each case, on the facts.”50 

47 The nature of such challenge is that of a category that necessitates scrutiny in 

regard to delay.51 The long-standing rule is that legality reviews must be 

initiated without undue delay and that a court has the discretion to refuse a 

review application in the face of an undue delay or to overlook the delay.52 

48 In Altech Radio Holdings (Pty) Ltd, the SCA held that the “delay rule is a 

principle that flows directly from the rule of law and its requirement for 

certainty.”53  Finality and certainty are also in the public interest.  This is 

especially in relation to decisions and agreements that have a far-reaching 

impact, such as the collective agreement.  It is not in the public interest to allow 

the government to rely on its alleged non-compliance with its regulatory 

prescripts opportunistically. 

49 National Treasury and DPSA did not challenge the validity of the collective 

agreement until July 2020 (DPSA’s formal counter-application was filed on 

27 August 2020).54  This is just short of 24 months after the collective 

agreement was concluded in June 2018.  DPSA and National Treasury do not 

even attempt to engage with the lapse of 24 months since the collective 

agreement was concluded.55  DPSA and National Treasury do not only fail to 

 
50  Merafong City Local Municipality, para 55. 

51  Merafong City Local Municipality, para 72. 

52  Altech Radio Holdings (Pty) Ltd v City of Tshwane Metropolitan Municipality 2021 (3) SA 25 (SCA); [2020] 
JOL 48656 (SCA), para 18. 

53  Altech Radio Holdings (Pty) Ltd, para 16. 

54  DPSA’ notice of counter-application vol. 12 pp 1183 and 1184. 

55  DPSA’s counter-application FA vol. 12 pp 1193 and 1196. 
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provide an explanation but deny that there has been a delay at all.56  In its 

replying affidavit in the counter-application, DPSA asserted that “Any attempt 

to raise a collateral attack in anticipation of the litigation or an auto-review on 

the basis of legality prior to this date would have been premature.”57 

50 We submit that since there is no attempt at a detailed (or even a scant) 

explanation of the delay in challenging the legality of clause 3.3, the delay 

must be found to be unreasonable.58  Respectfully, we submit that the LAC 

failed to consider whether the delay was unreasonable.59  Therefore, the LAC 

did not exercise its discretion judicially or misdirected itself.  If the LAC had 

exercised its discretion judicially, the Court would have found that the 

unexplained delay was necessarily unreasonable before it considered whether 

to excuse the delay.  Instead, the LAC immediately considered potential 

prejudice that would arise if the Court refused to adjudicate the legality of 

clause 3.3 of the collective agreement in the circumstances.60  

51 We respectfully submit that the LAC misdirected itself when it only considered 

the prejudice that would arise in the light of the fact that “prejudice to the public 

interest at large given that R37.2 billion would have to be found to finance the 

costs of increases pursuant to clause 3.3 of the collective agreement” and 

 
56  DPSA’s counter-application RA vol. 14 p 1384, para 44. 

57  DPSA’s counter-application RA vol. 14 pp 1384 and 1385, para 44. 

58  Buffalo City Metropolitan Municipality v Asla Construction (Pty) Limited 2019 (6) BCLR 661 (CC); 2019 (4) 
SA 331 (CC), para 52; Valor IT v Premier, North West Province 2021 (1) SA 42 (SCA); [2020] 3 All SA 397 
(SCA), para 30; Central Energy Fund SOC Ltd v Venus Rays Trade (Pty) Ltd [2020] ZAWCHC 164, para 
289. 

59  LAC judgment vol. 16 pp 1588 to 1591, paras 26 to 31. 

60  LAC judgment vol. 16 p 1591, para 31. 
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“State finances are in an even more parlous state than they were before the 

advent of Covid 19”. 

52 The LAC did not consider the prejudice of overlooking the delay on the 

constitutional right to collective bargaining between the government and trade 

unions representing employees in the public service.  The LAC did not exhibit 

vigilance, consideration and propriety before overlooking DPSA and the 

National Treasury’s unreasonable delay in challenging the collective 

agreement.61  The Court failed to consider ameliorating, through a just and 

equitable remedy, the prejudice that arises by overlooking an unreasonable 

delay.   

53 By only considering the impact of COVID-19 on the State's finances, the LAC 

determined the legality of the collective agreement by assessing the effect of 

the implementation of the agreement.  This was also mistaken. 

54 In Buffalo City Metropolitan Municipality, this Court held that “where the 

unlawfulness of the impugned decision is clear and not disputed, then this 

Court must declare it as unlawful.”62  As we demonstrate elsewhere in these 

written submissions, there was substantive compliance with regulations 78 

and 79.  The alleged unlawfulness of the collective agreement was therefore 

not clear, and it was disputed by SADTU and the other trade unions.  The 

alleged breach of the Constitution was not clearly established on the facts 

 
61  Department of Transport v Tasima (Pty) Ltd 2017 (1) BCLR 1 (CC); 2017 (2) SA 622 (CC), para 160. 

62  Buffalo City Metropolitan Municipality, paras 63 and 66; Notyawa, paras 48 to 52. 
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before LAC, and the illegality of the impugned decisions was not clearly 

established on the facts. 

THE APPLICATION IS NOT MOOT 

55 The collective agreement lapsed on 31 March 2021.63  As a result, National 

Treasury argues that this application is moot.64 

56 The application is not moot.  If the collective agreement is valid, the delay in 

getting the matter resolved by the courts has not extinguished the 

government’s obligations.  The government may be ordered to meet its 

obligations with effect from when they fell due.  It may also be ordered to meet 

them in the future in accordance with the terms of a just and equitable remedy.  

It is absurd for the government to contend that its litigation tactics must result 

in its obligations becoming academic.  Such an approach would reward delays 

by government to avoid obligations towards its employees.  It is not conduct 

that this Court should countenance. 

57 Furthermore, there is a continuing relationship between DPSA and the unions 

(representing the public service employees).  Therefore, a decision on the 

dispute about what measure of approval is sufficient for purposes of complying 

with regulations 78 and 79 when concluding a collective agreement will have 

a practical effect and guide negotiations between the parties in the future 

(including the ongoing negotiations following the lapse of the collective 

 
63  National Treasury’s CC AA p 1949, para 85. 

64  National Treasury’s CC AA pp 1949 and 1950, paras 85 and 86. 
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agreement).65  Another issue that remains, and in respect of which a judgment 

of this Court would have a practical effect, is whether the government or any 

employer may abandon a collective agreement as a result of circumstances 

that arise after the collective agreement is concluded. 

58 In any event, even if this Court finds that this application is moot, mootness is 

not an absolute bar to the justiciability of an issue.66  This Court may entertain 

an appeal, even if moot, where the interests of justice so require. 

59 In Langeberg Municipality, this Court held that the relevant factors that a court 

must consider when deciding whether a matter is moot include the practical 

effect the order may have, the importance of the issues, and the complexity of 

the arguments advanced.67 

60 The LAC decided a number of issues that affected the enforcement of 

clause 3.3 of the collective agreement.  First, the LAC misdirected itself by 

failing to consider and decide whether the delay in seeking the review and 

setting aside of clause 3.3 of the collective agreement was unreasonable.  

Instead, the LAC seemingly considered the prejudice that would arise if it failed 

to decide the legality of clause 3.3 of the collective agreement.  This is not in 

line with the authorities of this Court and the Supreme Court of Appeal.  As we 

will demonstrate below, the LAC's failure to evaluate whether the delay is 

unreasonable was a failure to exercise its discretion judicially.  We submit that 

 
65  Natal Rugby Union v Gould 1999 (1) SA 432 (SCA) at 444I–445B; [1998] 4 All SA 258 (A) at 268E-G. 

66  Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC); 2001 (9) BCLR 883 
(CC) (“Langeberg Municipality”), para 9. 

67  Langeberg Municipality, para 11. 
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there are reasonable prospects that a Court that properly considered whether 

the delay was reasonable would have found that it was, in fact, unreasonable. 

And since there was no explanation given for the unreasonable delay, the 

Court would not have had jurisdiction to excuse or overlook such delay in the 

circumstances. 

61 We submit that it is in the interests of justice to determine the merits of this 

appeal, despite any mootness. 

THE COLLECTIVE AGREEMENT IS LAWFUL 

The government’s representatives were authorised to conclude the 
agreement 

62 DPSA was authorised to act on behalf of the government at the Council.68  

Cabinet approved an offer that would be presented at Council, and DPSA 

made the offer to the unions, which the unions accepted. 

63 In terms of section 91(2) of the Constitution, once Cabinet approved the offer 

to be made to the unions, i.e., the January 2018 offer, all Ministers were bound 

by it, including the Minister of Public Service and Administration and the 

Minister of Finance (National Treasury).  This is the consequence of collective 

Cabinet responsibility.69 

 
68  National Treasury’s LC AA vol. 9 p 924, para 118. 

69  Stuart Woolman & Michael Bishop in Constitutional Law of South Africa ‘Chapter 18: The President and the 
National Executive’ (2nd Edition Juta Cape Town, 2014) at 18-32. 
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64 The grounds upon which the government refuses to comply with its contractual 

and constitutional obligations should not be conflated: the COVID-19 

pandemic cannot be the basis upon which the authority of the government 

representatives who signed the collective agreement is challenged. 

65 The authority of the respective government representatives is ascertainable, 

as a matter of fact.  There is no requirement for National Treasury to approve 

DPSA's decisions at the Council.  In any event, the decisions regarding the 

offer to the unions and the conclusion of the collective agreement were already 

approved at the highest executive level in terms of the Constitution, that is, by 

the Cabinet.  Accordingly, the submissions that DPSA exceeded its mandate 

when it concluded the collective agreement are untenable in the 

circumstances.70 

66 Regulation 78 provides that “[i]n the Public Service Coordinating Bargaining 

Council, which deals only with matters transverse to the public service, the 

Minister [of Public Service and Administration] is responsible for negotiations 

on behalf of the State as an employer.” 

67 The Minister of Public Service and Administration is the government’s 

representative in the Council.  So, it is sufficient for the Minister or his 

representative to negotiate with the unions (as the public service employees’ 

representatives) for purposes of complying with the Council’s Constitution. 

 
70  National Treasury’s LC AA vol. 9 p 927, paras 126 and 128. 
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68 National Treasury cannot submit that clause 3.3 of the collective agreement is 

unlawful because the collective agreement was concluded by a person other 

than the Minister of Public Service and Administration.71  No collective 

agreement concluded in the Council has ever been signed by a Minister or 

indeed by a director-general.72 

69 Additionally, the director-general of DPSA confirmed that DPSA had indeed 

agreed to the terms of the collective agreement when he wrote to the unions 

saying: 

“The [government] is fully committed to the implementation of the 
PSCBC Resolution 1 of 2018.  We indicated in the Council on 25 
March that we are experiencing difficulties in the course of 
implementation.”73 

70 Therefore, the government cannot seek to dispute its own authority 

considering these representations to the unions.  The collective agreement 

should not be impugned on the basis of the government’s lack of authority to 

conclude the collective agreement. 

The government’s interpretation of regulations 78 and 79 is tenuous 

71 Regulation 78 specifies the jurisdictional factors that must exist before a 

collective agreement is concluded by the government.  In particular, 

regulation 78 states: 

“(2) An executive authority may enter into a collective agreement 
on a matter of mutual interest only if that authority— 

 
71  National Treasury’s LC AA vol. 9 pp 927 and 928, para 129. 

72  National Treasury’s LC AA vol. 9 p 928, para 129. 

73  Letter from DPSA vol. 18 p 1799. 
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(a) is responsible for managing collective bargaining on 
behalf of the state as employer in that forum; 

(b) has authority to deal with the matter concerned; and 

(c) meets the fiscal requirements contained in 
regulation 79.” 

72 In turn, regulation 79 provides: 

“An executive authority shall enter into a collective agreement in the 
appropriate bargaining council on any matter that has financial 
implications only if— 

(a) he or she has a realistic calculation of the costs involved in both 
the current and the subsequent fiscal year; 

(b) the agreement does not conflict with the Treasury Regulations; 
and 

(c) he or she can cover the cost— 

(i) from his or her departmental budget; 

(ii) on the basis of a written commitment from the Treasury 
to provide additional funds; or 

(iii) from the budgets of other departments or agencies with 
their written agreement and Treasury approval.” 

73 We submit that in terms of regulation 79, National Treasury’s approval is only 

necessary if, at the time of concluding a collective agreement, the Minister of 

Public Service and Administration required additional funds from National 

Treasury or could only cover the financial implications of a collective 

agreement from the budgets of other departments or agencies. 

74 The offer that DPSA made to the unions in the Council was approved by the 

Cabinet in January 2018.  The Minister of finance (National Treasury) is a 

member of the Cabinet.  We submit that, to the extent that approval from 

National Treasury was necessary at the time of making the offer that was 

accepted by the unions and became the collective agreement, the approval 

was obtained. Simply, National Treasury is represented by the Minister of 
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Finance and the decisions to which he is party, therefore, constitute those of 

National Treasury.  As such, any allegation that National Treasury was 

required to provide its approval of the offer as apart from the approval of 

Cabinet is contrived and unsustainable. 

75 In terms of section 92(2) of the Constitution, the National Treasury was not 

permitted and is still not permitted to renege from the Cabinet decision.  In 

Duwayne Esau v Minister of Co-Operative Governance and Traditional 

Affairs,74 the SCA held that: 

“Ministers act collectively with the President and they are all 
‘collectively and individually accountable to Parliament under 
section 92(2) of the Constitution’.  That means that the entire 
collective is responsible for every decision, whether or not particular 
individual members were party to a particular decision.”75 

76 In any event, the presentation to the COM indicates that the Minister of Public 

Service and Administration intended to implement other measures to obtain 

funding for the additional R30.2 billion.76 

77 The Minister of Public Service and Administration failed to take the LAC into 

its confidence to explain what Cabinet resolved in the light of the presentation 

regarding where the additional R30.2 billion would be sourced, given that the 

presentation envisaged that this additional expenditure would be spread over 

the three-year period of the collective agreement.  All that the Minister said 

 
74  Duwayne Esau v Minister of Co-Operative Governance and Traditional Affairs [2021] 2 All SA 357 (SCA); 

2021 (3) SA 593 (SCA). 

75  Duwayne Esau v Minister of Co-Operative Governance and Traditional Affairs, para 55. 

76  19 April 2018 presentation to COM vol. 18 pp 1780 to 1798.   
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was that Cabinet decided to present the offer of January 2018 to the unions 

for expedient reasons. 

78 It is therefore unreasonable to infer that Cabinet deliberately resolved to 

breach regulations 78 and 79 of the Public Service Regulations, read with 

sections 213 and 216 of the Constitution. 

79 The more reasonable inference to draw from the facts is not that Cabinet 

chose to abuse its powers and ignore the requirements of regulations 78 and 

79, as well as sections 213 and 216 of the Constitution.  It is that it considered 

ways in which it would raise funds to meet the R30,2 billion additional funding 

required when the collective agreement became effective.  This inference is 

reasonable because the LAC and this Court should not be expected to assume 

that the highest authority under the Constitution on these matters, the national 

executive established under section 85 of the Constitution, chose deliberately 

to abuse its powers in breach of the rule of law.   

80 Additionally, it is clear from the 19 April 2018 presentation to the COM that 

central to Cabinet’s decision was the source for the additional funding.77  It 

made the decision whilst aware that the funding must be covered in line with 

the requirements of regulation 79, and the Minister of Public Service and 

Administration and Minister of Finance were part of that decision and are in 

any event bound by it.  The government knew the law.  Yet, it claims to have 

made an offer acting in deliberate contravention to receive the benefits of 

 
77  19 April 2018 presentation to COM vol. 18 pp 1780 to 1798. 
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industrial peace, whilst aware that the employees would not receive the 

benefits for which they had bargained.  So, if what is to be inferred is that the 

government went ahead knowing full well that it was in contravention, this 

Court should not allow the government to abandon its obligations to the public 

service employees by using a collateral challenge when doing so is clearly in 

bad faith. 

81 If the government really wanted the LAC and this Court to make the 

unreasonable inference that Cabinet deliberately flouted its constitutional and 

legal obligations, the government should have disclosed Cabinet minutes from 

January 2018 until the conclusion of the collective agreement in May 2018.   

82 Regulations 78 and 79 are relevant in relation to the conclusion of a collective 

agreement.  The government’s reliance on these regulations to support the 

proposition that the government would be contravening these regulations if the 

government implemented clause 3.3 is mistaken.  The regulations cannot be 

applied retrospectively.  As we submit, the only reasonable inference to draw 

from the facts is that Cabinet considered and complied with regulation 79 when 

it made its decision to present the offer of January 2018 to the unions and 

conclude a collective agreement on that basis. 

83 It is significant that when the government implemented the collective 

agreement over the two years, no issue was raised regarding compliance with 

regulations 78 and 79 and sections 213 and 216 of the Constitution.   
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84 There is no reason for the Court not to infer that Cabinet intended to cover the 

R30,2 billion additional funding for purposes of the present collective 

agreement in the same way that it did with the 2015 collective agreement. 

85 Where Cabinet decided to do so, that would be consistent with regulation 79 

and would not breach sections 213 and 216 of the Constitution.  By selective 

disclosure, the state has prevented this Court and the parties from properly 

investigating and determining how Cabinet planned to source the additional 

funding of R30,2 billion.  The Court cannot infer that the national executive 

chose simply to breach the rule of law.  It must proceed on the assumption 

that public functionaries, as highly placed as the President, Deputy President, 

and Ministers in Cabinet, would exercise their powers in accordance with the 

rule of law, knowing that abuses of power are subject to judicial review. 

86 Therefore, there is no basis for invalidating the collective agreement on the 

basis of regulations 78 and 79 or sections 213 and 216 of the Constitution.  In 

any event, the power to initiate the relevant legislation under section 213(2) is 

vested in the national executive under section 85(2)(d) of the Constitution.  If 

the relevant legislation was not in place when the collective agreement was 

concluded, nothing prevents the Cabinet from initiating the relevant legislation 

so that it may lawfully meet its obligations in terms of the collective agreement.  

The absence of the legislation does not entitle the state to renege from its 

obligations under the collective agreement lawfully. 
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87 The lack of funds may require the relaxation of the manner in which, and the 

duration over which, the obligation is met.  We address this further under just 

and equitable remedy. 

88 The government’s reasons for being unable to afford increases are primarily a 

function of events that occurred after the collective agreement was concluded 

as contemplated in regulations 78 and 79.  These new or recent occurrences 

are irrelevant to regulations 78 and 79 because they occurred after the fact, 

and the wording and context of the regulations do not allow a reading that 

regulations 78 and 79 are relevant during the term of a collective agreement – 

after the agreement is concluded. As at the time of the conclusion of the 

collective agreement, the state was fully aware that it would have to lawfully 

find a source for the R30,2 billion and opted to conclude the collective 

agreement notwithstanding. 

THE APPROPRIATE REMEDY 

89 If this Court finds that the LAC misdirected itself when it overlooked DPSA and 

National Treasury's unreasonable delay in challenging the legality of the 

collective agreement or when it found that the collective agreement was 

unlawful, we submit that the Court should order that the government should 

fulfil its obligations in the collective agreement in a staggered or phased-in 

manner.  The parties should negotiate and agree to the phased-in manner, 

failing which the issue should be referred to the Council for resolution within a 

reasonable time.78 

 
78  SADTU CC FA vol. 18, para 113. 
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90 In terms of section 172(1)(a) of the Constitution, a court is required to declare 

any and all conduct that it finds to be inconsistent with the Constitution invalid 

to the extent of its inconsistency.  Once a basis for a legality challenge has 

been established, section 172(1)(a) of the Constitution requires the decision 

to be declared unlawful.  The court has no discretion in this regard.79 

91 If this Court finds that the collective agreement is unlawful because it 

contravenes the principle of legality, we accept that this Court is required to 

make a declaration to that effect.  That, however, is not the end of the matter.  

In terms of section 172(1)(b) of the Constitution, this Court “may make any 

order that is just and equitable”. 

92 We respectfully submit that it would be just and equitable to grant an order 

directing the government to compensate the public service employees within 

the budgeted and approved compensation envelope.80 

93 On 14 February 2018, National Treasury wrote a letter in terms of which it 

“advised that DPSA consider the measures described above as part of the 

employer offer to labour parties at the PSCBC”.81  National Treasury refers to 

this letter as the approval granted by National Treasury,82 which the collective 

agreement exceeded.83 

 
79  Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd 2011 (4) SA 113 (CC); 2011 (3) BCLR 

229 (CC), para 84 

80  DPSA LC RA vol. 14 p 1390 and 1391, para 67. 

81  National Treasury’s Letter dated 14 February 2018 vol. 18 1179.  

82  National Treasury’s CC FA vol. 20 p 1935, para 48. 

83  National Treasury’s CC FA vol. 20 p 1935, para 49. 
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94 It would be just and equitable for this Court to order that the compensation 

increase for the 2020/2021 financial year should be implemented in 

accordance with clause 3.3 of the collective agreement. 

95 This relief is appropriate, and just and equitable because: 

95.1 The government employees are innocent bystanders that could not 

have ensured that DPSA complied with its constitutional and regulatory 

obligations.  The alleged illegality of the collective agreement arises 

exclusively from DPSA’s conduct.  The government should not benefit 

from the illegality of its conduct by avoiding obligations that were 

voluntarily assumed through DPSA.84 

95.2 Throughout the wage negotiations, the representatives of the public 

service employees engaged in good faith and took the representatives 

of the government to have been doing the same. 

95.3 National Treasury and DPSA’s reliance on the 14 February 2018 letter 

to dispute the legality of the collective agreement is opportunistic 

considering that DPSA continued to negotiate between 4 April and 19 

April 2018,85 and again from 2 May 2018 to 18 May 2018.86  The unions 

were entitled and justified to take assurance from the continued 

negotiations that DPSA was authorised to present the offers that it 

presented to the unions throughout these negotiations. 

 
84  SADTU CC FA vol. 18 p 1766, paras 110 and 111. 

85  Special Council Meeting Minutes vol. 4 p 307 to 313. 

86  Special Council Meeting Minutes vol. 4 p 365 to 376. 
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95.4 The affected employees would have fashioned their lives on the basis 

that the collective agreement is valid and enforceable.  

95.5 The government employees’ constitutional right to bargain would be 

vindicated.87 

95.6 DPSA and National Treasury have delayed the challenge to the 

collective agreement, and the government employees planned their 

lives in line with the terms of the collective agreement and with the 

legitimate expectation that they were entitled to and would receive the 

wage increases contemplated in the collective agreement for the 

2020/2021 financial year.  So, this Court should not set aside the 

collective agreement even if it declares the collective agreement 

unlawful for want of compliance with regulations 78 and 79.  This would 

be in line with this Court’s judgment in Buffalo City Metropolitan 

Municipality, where this Court held: 

“In these circumstances, justice and equity dictate that the 
Municipality should not benefit from its own undue delay and in 
allowing the respondent to proceed to perform in terms of the 
contract.  I, therefore, make an order declaring the Reeston contract 
invalid but not setting it aside so as to preserve the rights to that the 
respondent might have been entitled.  It should be noted that such 
an award preserves rights which have already accrued but does not 
permit a party to obtain further rights under the invalid 
agreement.”88 (Our emphasis) 

96 The purpose of the negotiated salary adjustment is important to secure a 

foreseeable future for members that would ensure that they are protected 

through the uncertainty that is caused by economic variables.  The employer 

 
87  SADTU CC FA vol. 18 p 1767, para 114. 

88  Buffalo City Metropolitan Municipality, para 105. 
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(the government) benefitted from the security of not being exposed to strike 

action for the term of the collective agreement.89  The employer had industrial 

peace.  In the circumstances, the employer obtained the full benefit of the 

collective agreement, whereas the employees are denied their security and 

benefit from the collective agreement.  It would not be just for this Court to 

condone such a situation.  The employer must honour its obligations in terms 

of the collective bargain – even if the obligations are limited to the offer and 

approval in the 14 February 2018 letter. 

97 Section 23(5) of the Constitution gives unions and employers the right to 

engage in collective bargaining.  Section 23 of the Labour Relations Act 

provides for the nature and effect of collective agreements in the following 

terms: 

“(1) A collective agreement binds— 

(a) the parties to the collective agreement; 

(b) each party to the collective agreement and the members 
of every other party to the collective agreement, in so far 
as the provisions are applicable between them; 

(c) the members of a registered trade union and the 
employers who are members of a registered employers’ 
organisation that are party to the collective agreement if 
the collective agreement regulates— 

(i) terms and conditions of employment; or 

(ii) the conduct of the employers in relation to their 
employees or the conduct of the employees in 
relation to their employers; 

. . .  

(2) A collective agreement binds for the whole period of the 
collective agreement every person bound in terms of 
subsection (1)(c) who was a member at the time it became 
binding, or who becomes a member after it became binding, 

 
89  See Association of Mineworkers and Construction Union v Chamber of Mines of South Africa 2017 (3) SA 

242 (CC); [2017] 7 BLLR 641 (CC), para 10. 
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whether or not that person continues to be a member of the 
registered trade union or registered employers’ organisation for 
the duration of the collective agreement. 

(3) Where applicable, a collective agreement varies any contract 
of employment between an employee and employer who are 
both bound by the collective agreement. 

. . .” 

98 Section 31 of the Labour Relations Act similarly provides for the binding nature 

of collective agreements concluded in bargaining councils.90 

99 The unions and DPSA also concluded a service charter on 8 June 2013.  In 

terms of the service charter, DPSA commits to recognising that public servants 

have a right to engage in collective bargaining.  

100 Once the government and the unions concluded the collective agreement, the 

agreement became binding for the term of the agreement in terms of sections 

23 and 31 of the Labour Relations Act.  The government employees’ right to 

collective bargaining is therefore protected in terms of the Constitution 

(section 23), the Public Service Act, the Labour Relations Act (sections 23 and 

31), and the service charter of June 2013. 

101 Included in vindicating the right to collective bargaining is the security that 

collective agreements will be enforceable once concluded in the manner 

provided for in the Council’s Constitution.  The enforcement of collective 

agreements is the concomitant of the right to engage in collective bargaining; 

 
90  Free Market Foundation v Minister of Labour and Others 2016 (4) SA 496 (GP), paras 13 and 15. 
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it is vital to industrial peace; it is crucial to fair labour practices and to a society 

that, like ours, is founded on the rule of law.  

102 In CUSA v Tao Ying Metal Industries, this Court held: 

“The issues raised in this case are matters of public interest.  This 
case also concerns the enforcement of a bargaining council 
agreement that sets out minimum wages and other conditions of 
employment and requires us to apply the provisions of the LRA.  
The right of every trade union and every employers' organisation 
and employer to engage in collective bargaining is entrenched in 
section 23(5) of the Constitution.  The concomitant of the right to 
engage in collective bargaining is the right to insist on compliance 
with the provisions of the collective agreement, which is the product 
of the collective bargaining process.  

Compliance with a collective bargaining agreement is crucial not 
only to the right to bargain collectively through the forum constituted 
by the bargaining council but it is also crucial to the sanctity of 
collective bargaining agreements.  The right to engage in collective 
bargaining and to enforce the provisions of a collective agreement 
is an especially important right for the workers who are generally 
powerless to bargain individually over wages and conditions of 
employment.  The enforcement of collective agreements is vital to 
industrial peace, and it is indeed crucial to the achievement of fair 
labour practices which is constitutionally entrenched.  The 
enforcement of these agreements is indeed crucial to a society 
which, like ours, is founded on the rule of law."91 

103 There cannot be an issue of facts that arise after the conclusion of the 

collective agreement that upsets the validity and enforcement of the collective 

agreement. 

104 Throughout the wage negotiations in 2018, Cabinet deliberately chose to 

present the offer of January 2018 after all the parties took time to obtain 

mandates from their principals.  The offer was unqualified as presented to the 

unions.  There was no indication that Cabinet had failed to comply with its 

 
91  CUSA v Tao Ying Metal Industries, paras 55 and 56. 
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constitutional and legal obligations in placing the offer before the unions to 

accept. Any qualifications in this regard, including the letter of 

14 February 2018, were kept close to the government’s chest and not 

presented to the unions as a predicate for any collective agreement to be 

concluded. 

105 The government should not be permitted to avoid the collective agreement on 

the basis that it deliberately breached the rule of law, whilst it failed to disclose 

relevant documents that would enable the proper and full interrogation of such 

an extraordinary claim.  That in itself would undermine the rule of law, which 

requires the enforcement of collective agreements. 

106 A complete denial of the wage increases even in accordance with what was 

proposed in terms of the 14 February 2018 letter would be unjust.  This would 

lead to distrust between government employees and DPSA during any wage 

negotiations in the future.  Any such negotiations would be rendered futile.  

There will be no reason to rely on any representation from DPSA or National 

Treasury during wage negotiations because they have proven that they cannot 

be trusted to honour obligations they assume as a result of collective 

bargaining between the parties.  This severely undermines the constitutional 

right to collective bargaining as enshrined in section 23(5) of the Constitution. 

107 Finally, the prevailing financial constraints resulting from the impact of the 

COVID-19 pandemic should not extinguish the government’s contractual 



Page 38 
 

 
 

obligations.  Under the common law currently, subjective impossibility to 

perform does not terminate or extinguish such an obligation.92 

CONCLUSION 

108 In conclusion, we respectfully submit that this Court should grant leave to 

appeal and uphold the appeal.  

109 The LAC’s order is set aside and replaced with the following order: 

109.1 DPSA and National Treasury’s delay to review and set aside the 

decision to conclude the collective agreement (and the collective 

agreement) was unreasonably delayed, and the delay may not be 

overlooked or excused. 

109.2 Alternatively, if the unreasonable delay is overlooked, the 

government’s decision to conclude the collective agreement was lawful 

and constitutionally valid.  The collective agreement is lawful. 

109.3 The just and equitable remedy is for the government to meet its 

obligations in terms of the budget and compensation envelope 

approved in the 14 February 2018 letter in a staggered or phased-in 

manner. 

 
92  Unibank Savings and Loans Ltd (formerly Community Bank) v ABSA Bank Ltd 2000 (4) SA 191 (W) at 198B-

C.   
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109.4 The parties are ordered to commence negotiations in good faith for 

determining a reasonable manner in terms of which the government 

would comply with its obligations. 

109.5 In the event of the parties failing to agree on the reasonable manner in 

terms of which the government would comply with its obligations, this 

issue must be referred to the Council for resolution within a reasonable 

time. 

 

Ngwako Maenetje SC 

Mfundo Salukazana 

Counsel for SADTU, POPCRU AND DENOSA 

Chambers, Sandton  

6 July 2021 
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