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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 

CC CASE NO: CCT 44/21 

 

 

In the matter between: 

 

 

NATIONAL UNION OF PUBLIC SERVICE 

AND ALLIED WORKERS  

 

Applicant 

  

  

and:  

  

  

THE MINISTER OF PUBLIC SERVICE 

AND ADMINISTRATION 

 1st Respondent  

  

THE MINISTER OF BASIC EDUCATION  2nd Respondent 

  

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES  

 3rd Respondent 

  

THE MINISTER OF POLICE  4th Respondent 

  

THE NATIONAL DIRECTOR  

OF PUBLIC PROSECUTIONS 

5th Respondent 

  

THE MINISTER OF FINANCE  6th Respondent  

  

THE DEPARTMENT OF PUBLIC 

SERVICE AND ADMINISTRATION 

 7th Respondent  

  

THE PUBLIC SERVICE CO-ORDINATING 

BARGAINING COUNCIL 

 8th Respondent 

  

DEMOCRATIC NURSING 

ASSOCIATION OF SOUTH AFRICA 

  9th Respondent 

  

NATIONAL EDUCATION HEALTH  

AND ALLIED WORKERS UNION 

 10th Respondent  

  

POLICE AND PRISONS CIVIL RIGHTS UNION  11th Respondent  

  

SOUTH AFRICAN POLICING UNION 12th  12th Respondent  
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SOUTH AFRICAN DEMOCRATIC TEACHERS’ 

UNION  

 13th Respondent  

  

PUBLIC SERVANTS’ ASSOCIATION  14th Respondent  

  

NATIONAL PROFESSIONAL TEACHERS 

ORGANISATION OF SOUTH AFRICA 

 15th Respondent  

  

HEALTH AND OTHERS SERVICES PERSONNEL 

TRADE UNION OF SOUTH AFRICA 

 16th Respondent  

  

SOUTH AFRICAN TEACHERS’ UNION  17th Respondent  

  

NATIONAL TEACHERS’ UNION  18th Respondent  

  

 

 

APPLICANT’S CONCISE WRITTEN SUBMISSIONS 

 

 

INTRODUCTION  

 

1. The Applicant, being NUPSAW, has also launched an application for leave to 

appeal to the Constitutional Court against the judgment and Orders of the Labour 

Appeal Court (the “LAC”) dated 15 December 2021. These submissions are 

delivered in support of NUPSAW’s application for leave to appeal, which is 

accompanied by an application for condonation.  

 

2. In its judgment, the LAC, inter-alia, declared clause 3.3 of Resolution 1 of 2018 of 

the Public Service Co-ordinating Bargaining Council (the “PSCBC”) to be 

unlawful, thus disentitling thousands of the Applicant’s members and those of 

other trade unions within the PSCBC from salary increases as per the collective 

agreement signed voluntarily between the State and the trade unions involved. 
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OVERVIEW 

 

3. The matter emanates from a Collective Agreement that was entered into between 

the Government through the offices of the First Respondent and the admitted union 

members to the PSCBC in 2018.  

 

4. The collective agreement was titled: Resolution 1: Agreement on the salary 

adjustments and Improvements on Conditions of Service in the Public Service for 

the period 2018/2019; 2019/2020 and 2020/21 (“the agreement”). 

 

5. The agreement was in relation to the salary structure of public service employees 

for the aforementioned three financial years.  

 

6. The agreement was implemented for both the 2018/2019 and 2019/2020 financial 

years. However, it was not implemented for the financial year 2020/2021. 

 

7. As a result, the major point of contention which was before the Labour Court, 

Labour Appeal Court and presently in this Honourable Court in the enforceability 

of part of the agreement that provides for salary increases for employees for the 

financial year of 2020/2021. 

 

8. More specifically, clause 3.3 of the agreement provides for salary adjustments for 

employees in the public service for the financial year 2020/2021. 
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THE GROUNDS FOR SEEKING LEAVE TO APPEAL  

 

9. The failure and/or refusal of the State implement clause 3.3 of the agreement not 

only raises a Constitutional issue of the enforceability of collective agreements but 

also brings into sharp focus an issue of general public importance which can only 

be resolved by this Honourable Court.  

 

10. That is more so in view of the State’s self-serving argument in seeking to render 

clause 3.3 of the agreement unlawful and therefore not capable of implementation, 

thereby exculpating itself from a financial commitment willingly and voluntarily 

entered into. 

 

11. The State’s main argument which was subsequently upheld by the LAC was that 

clause 3.3 of the agreement is unlawful to the extent that it does not comply with 

Regulation 78 and 79 of the Public Service Regulations, 2016; and that it is 

impossible to implement the clause due to the current financial constraints faced 

by the State, compounded by the Covid-19 pandemic and scarcity of resources. 

 

12. It is contended that the LAC erred in making a finding that clause 3.3 of the 

agreement was unlawful as it does not comply with Regulation 78 and 79 of the 

Public Service Regulations and that it was impossible for the State to implement it. 

 

13. As a point of departure, sec. 23 of the Labour Relations Act 66 of 1995 (“the 

LRA”) deals with the legal effect of collective agreements.  
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14. It reads thus: 

 

“A collective agreement binds-  

a. the parties to the collective agreement;  

b. each party to the collective agreement and the members 

of every other party to the collective agreement, in so far as 

the provisions are applicable between them;  

c. the members of a registered trade union and the 

employers who are members of a registered employers' 

organization that are party to the collective agreement if 

the collective agreement regulates-  

i. terms and conditions of employment; or  

ii. the conduct of the employers in relation to their 

employees or the conduct of the employees in relation to 

their employers; 

… 

d. A collective agreement binds for the whole period of the 

collective agreement every person bound in terms of 

subsection (1) (c) who was a member at the time it became 

binding, or who becomes a member after it became binding, 

whether or not that person continues to be a member of the 

registered trade union or registered employers' 

organization for the duration of the collective agreement.” 
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15. It is our respectful submission that the LAC did not give due consideration to the 

implications and consequences of concluding a collective agreement. 

 

16. It cannot be gainsaid that collective bargaining is a crucial part of our labour 

relations and jurisprudence in the Republic of South Africa. Collective Bargaining 

is not only entrenched in the LRA but is constitutionally guaranteed.  

 

17. Given the significance of collective agreements, public policy demands that their 

integrity must be respected and protected. Therefore, declaring the agreement 

unlawful not only infringes the Applicant’s members right to collective bargaining 

but also undermines the very purpose of collective bargaining. 

 

18. We respectfully submit that the LAC ought to have considered and applied the 

doctrine of estoppel. It is our considered view that had the LAC applied the 

doctrine of estoppel in its judgment, it would have arrived at a different 

conclusion. 

 

19. The doctrine of estoppel was applied in the Van Ryn Wine & Spirit Co v Chandos 

Bar 1928 TPD 417, where Greenberg J quoted the following passage from 

Blackburn J’s judgment in the English case of Smith v Hughes (1871) LR 6 QB 

597 at 607: 

 

“if, whatever a man’s real intention may be, he so conducts 

himself that a reasonable man would believe that he was 
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assenting to the terms proposed by the other party, and that 

the other party upon that belief enters into the contract with 

him, the man thus conducting himself would be equally 

bound as if he had intended to agree to the other party’s 

terms.” 

 

20. After referring to certain English cases on the point, the Court went on to state as 

follows: 

 

“But the principles on which these decisions are based are 

not founded on any doctrine peculiar to English law, and 

are portions of the Roman-Dutch law. The doctrine is one 

of estoppel, which as was pointed out by SOLOMON, AJ, in 

Baumann v Thomas (1920 AD at 434) ‘is as much a part 

of our law as it is of that of England’.” 

 

21. The State took a conscious decision which was approved by Cabinet, which 

includes National Treasury, to enter into this agreement, difficult as it may have 

been at the time. The State implemented the first two years with this understanding 

and on the final year of the agreement, it now seeks to challenge a portion of the 

agreement. 

 

22. Accordingly, in terms of the doctrine of estoppel, the State is estopped from 

seeking to escape its contractual obligations under the agreement in question. 
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23. It is further submitted that the State must be held to the principle of sanctity of 

contracts and the old age principle of vertrouensteorie. 

 

24. According to this principle, a party who led the other party reasonably to believe 

that he had assented to a proposed agreement is regarded as having in fact assented 

to, with the result that a contract comes into being as it were based on consensus 

because of the recognition of the claimant’s reliance on the purported consensus 

with all the accompanying consequences. See: The law of Estoppel in South 

Africa, JC Sonnekus 3rd Edition, 2012. 

 

25. If the State is allowed to escape its obligations flowing from a voluntarily signed 

agreement, this would not only undermine collective bargaining and the laws that 

underpin it, but also spell an end to enforceability of collective agreements. That 

would also render the very tenets of the rule of law and constitutional democracy 

irrelevant and of no force and effect. 

 

26. If this Honourable Court were to find that there was no strict compliance with 

Regulation 78 and 79 thus rendering clause 3.3 of the agreement unlawful, there 

was at least substantial compliance as evidenced by the Committee of Ministers as 

well as Cabinet decisions authorising, inter-alia clause 3.3 of the agreement. 

 

27. In the alternative and if the State failed to implement its own obligations in order 

to ensure compliance with the terms of the collective agreement, it is respectfully 

submitted that this must not be at the expense of the bargaining parties. 
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28. In this regard, reference is made to the Audekraal principle which simply states 

that an unlawful act may produce legally recognisable consequences.  

 

29. Innes CJ in Schierhout v Minister of Justice 1926 AD at 109 held that, “[it] is a 

fundamental principle of our law that a thing done contrary to the direct 

prohibition of the law is void and of no effect.” 

 

30. This is not the position in terms of the Audekraal principle. The Audekraal 

principle was first developed in Oudekraal Estates (Pty) Ltd v City of Cape Town 

and Others 2004 (6) SA 222 (SCA). The Supreme Court of Appeal (SCA) 

developed the principle to the effect that an unlawful act may produce legally 

recognisable consequences. 

 

31. If this Honourable Court accepts that the agreement was concluded in 

contravention of Regulation 78 and 79, then it is our respectful submission that the 

Audekraal principle ought to find application in this matter. 

 

32. The LAC also failed to apply the pacta servanda sunt principle. It is our respectful 

submission that if the LAC had considered the pacta servanda sunt principle, it 

would have arrived at a different decision. 

 

33. In Mozart Ice Cream Franchises (Pty) Ltd v Davidoff and Another 2009 (3) SA 

78 (C) the Court dealt with this principle. Davis J, specifically held that, “… 

http://www.saflii.org/za/cases/ZAWCHC/2008/118.html
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without this principle, the law of contract would be subject to gross uncertainty, 

judicial whim and an absence of integrity between the contracting parties”. 

 

34. In Wells v South African Alumenite Company 1927 AD 6, it was held that, “If 

there is one thing which, more than another, public policy requires, it is that 

men of full age in competent understanding shall have the utmost liberty of 

contracting, and that their contracts, when entered into freely and voluntarily, 

shall be held sacred and enforced by the courts of justice.” [own emphasis]. 

 

35. In Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) ([1988] ZACA 94), the Court held 

that, “The power to declare contracts contrary to public policy should, however, 

be exercised sparingly and only in the clearest of cases, lest uncertainty as to the 

validity of contracts result from an arbitrary and indis- criminate use of power. 

One must be careful not to conclude that a contract is contrary to public policy 

merely because its terms (or some of them) offend one’s individual sense of 

proprietary and fairness.” 

 

36. The above cases are a clear demonstration that the pacta sunt servanda principle is 

an established principle of our common law. It is respectfully submitted that the 

LAC ought to have considered this principle. 

 

37. In Barkhuizen v Napier 2007 (5) SA 323 (CC), the Constitutional Court held that 

a contract must not only be objectively reasonable but also subjectively reasonable 

in the particular circumstances in order to be enforceable.  
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38. Ngcobo J, in a majority judgment, stated that, “… once it is accepted that the 

clause does not violate public policy and non-compliance with it is established, 

the claimant is required to show that, in the circumstances of the case there was 

a good reason why there was a failure to comply.”  

 

39. Ngcobo J went on to say that the Constitution requires parties to honour 

contractual obligations that were freely and voluntarily taken. 

 

40. It is respectfully submitted that the LAC relied on factually incorrect figures in its 

judgment. More specifically, it is factually incorrect to assert that clause 3.3 of the 

agreement exceeds the compensation envelope of R37.8 billion. The true figure is 

R13.2 billion. 

 

41. To the extent, therefore, that the LAC relied on the figure of R37.8 billion to reach 

its conclusion that clause 3.3 was unaffordable to the State, such a decision was 

manifestly erroneous and a material misdirection, which falls to be set aside on this 

basis alone. 

 

42. Careful scrutiny would reveal that over the three-year period of the existence of the 

agreement, the State has consistently been exceeding the compensation envelope 

and such conduct must be viewed as condonation of the fact that the State 

consciously exceeds the compensation envelope as part pf its bargain for labour 

peace and stability. 
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43. For all of the above reasons, it is respectfully submitted that the LAC judgment 

ought to be set aside and substituted with an Order granting appropriate relief to 

the various Applicants in this matter.   

 

44. The Applicant’s application for leave to appeal was delivered late and it is 

submitted that a case has been made out for condonation of its late delivery. 

 

45. We submit accordingly.  

 

 

DINEO GOMBA 

COUNSEL FOR NUPSAW 

JOHANNESBURG                                                                                            

DATE: 06 JULY 2021  

 


