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INTRODUCTION  

 

1. NEHAWU has applied to this Court for leave to appeal against the judgment 

and orders made by the Labour Appeal Court, sitting as Court of first instance 

in terms of section 175 of the Labour Relations Act (“LRA”). The judgment 

was delivered on 15 December 2020. NEHAWU was followed by other Trade 

Unions (“Unions”) who also filed their respective leave to appeal with this 

Court. This Court will hear all these interrelated appeals or leave to appeals 

together on 24 August 2021.  

2. It must be made clear from the outset that NEHAWU was not the applicant in 

the Labour Court. It was cited by the applicants’ unions as one of the 

respondents for the interest it may have on the outcome of the application, but 

no relief was sought against it. The application was brought by the Public 

Servants Association (“PSA”) and others against the Minister of Public Service 

and Administration (“DPSA”) and others.   

3. PSA sought from the Labour Court relief: declaring that the failure by the first 

to fifth respondents to implement salary adjustments as contemplated in 

clause 3.3. of resolution 1 of 2018 of the Public Service Co-Ordinating 

Bargaining Council (“PSCBC”) is in breach of the contracts of employment of 

the applicants members; and ordering the first to fifth respondents to 

implement the salary adjustments, as contemplated in clause 3.3. of 

resolution 1 of 2018 of the PSCBC, to the contracts of employment of the 

applicants’ members, with effect from 1 April 2020. 
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4. DPSA and the Minister of Finance or National Treasury opposed the PSA 

application and filed answering affidavits to that effect. NEHAWU, together 

with other majority unions, although cited as respondents, did not participate 

in the litigation initially as they believed that the State’s repudiation from 

implementing clause 3.3. of resolution 1 of 2018 belonged to the PSCBC and 

the dispute should thus be referred to the PSCBC.  

5. In accordance with this election, NEHAWU, together with the other majority 

unions such as SADTU and others, referred separately disputes to the 

PSCBC for arbitration.  DPSA and National Treasury objected and raised 

points in limine of jurisdiction among others. The arbitrator ruled against them. 

As a result they brought an urgent application at the Labour Court to interdict 

the arbitration proceedings. That application was unsuccessful. They 

appealed against the order of the Labour Court. In the meantime, the DPSA 

and National Treasury, filed counter applications in the labour Court in the 

PSA application and cited NEHAWU and other majority unions as 

respondents.  

6. On the date of the hearing of the arbitration, the parties agreed that the 

dispute be dealt with expeditiously by the Labour Appeal Court (“LAC”), sitting 

as Court of first instance in terms of section 175 of the LRA. The arbitration 

proceedings were thus postponed sine die pending the outcome of the 

litigation at the LAC. The parties also agreed to the time frames for the filing of 

opposing and replying affidavits to the counter applications.  



5 
 

7. It should therefore be clear that NEHAWU participated in the Labour Court 

litigation solely to oppose the counter applications of DPSA and National 

Treasury (“the State”). Indeed the LAC adjudicated the counter applications 

and found in favour of the State. The LAC declared that the enforcement of 

clause 3.3 of resolution 1 of 2018 is unlawful for contravention of ss 213 and 

215 of the Constitution of the Republic of South Africa, 1996 and Regulations 

78 and 79 of the Public Service Regulations, 2016. Upon making this order, 

the LAC dismissed the PSA application.  

8. NEHAWU respectfully submit to this Court that the LAC erred in law and fact 

and should not have granted the order it made. The LAC should have 

dismissed the counter applications and grant the order sought by PSA, if not, 

refer the dispute back to the PSCBC for arbitration. The LAC misconstrued 

the law and relied on factors extraneous to resolution 1 of 2018 (“the 

resolution”). The LAC ought to have found that the terms of the resolution 

have become part and parcel of the employees conditions of employment, 

and that it was not open to the State to unilaterally as it did walk away from 

the obligations imposed by the resolution on the parties.  

9. It is against this backdrop that we submit that the leave to appeal should be 

granted and that the appeal should be upheld with an order of this Court 

setting aside the order of the LAC. We elaborate further below.  

10. What should be apparent in our respectful submission is the following:   
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10.1. The LAC’s decision undermines the scheme of the Labour 

Relations Act and collective bargaining as a whole,1  

10.2. The LAC’s decision conflicts with section 23 of the Constitution 

of the Republic of South Africa.2 

10.3. The LAC erred by finding that it would not be just and equitable 

to grant an order enforcing the agreement within the economic 

and social context within which the dispute arose;3  

10.4. The LAC erred by failing to accept that the State was properly 

mandated to negotiate and conclude the agreement at PSCBC 

and cabinet approved.4 The resolution is valid, lawful and 

binding to the parties to the PSCBC resolution. 

10.5. The LAC erred by seeking to rely on the former Minister of 

Finance’  letter dated 14 February 2018.5  Instead the LAC 

ignored the cabinet approval, the highest  decision making body 

in government. 

THE MATERIAL FACTS  

11. It is common cause that on 8 June 2018 the resolution, which constitutes an 

agreement was concluded by the parties to the Bargaining Chamber. The 

majority unions are signatories to the agreement. The agreement is binding on 

                                                 
1
 NEHAWU’s FA paras 63 to 70  

2
 NEHAWU’s FA paras 71 to 76  

3
 NEHAWU’s FA paras 77 to 102 

4
 NEHAWU’s FA para 103 to 104 

5
 NEAHWU’s FA para 105 to 108  
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non-parties and non-signatories once it enjoys majority support. Once 

concluded, it forms part of the terms and conditions of employment of 

employees in the public service. The resolution was a three year multi-term 

agreement for salary adjustment and improvement for conditions of service for 

employees in the public service in the financial years 2018/2019 (clause 3.1); 

2019/2020 (clause 3.2) and 2020/2021 (clause 3.3). 6  

12. The percentages reflective in the salary adjustments7 were an embodiment of 

an offer tabled by the employer,8 which was begrudgingly accepted by the 

unions.9 Once it was accepted by the majority unions, the parties signed and 

the agreement came into being, with obligations imposed. Indeed the State 

understood it thus because it complied with clauses 3.1 and 3.2 and effected 

the necessary salary adjustments.  

13. The offer made by the State and accepted by the Unions was made amid 

available facts and circumstances well known to the State regarding the fiscal 

state of South Africa and government in particular.  

14. This is so because the  2017 Mid Term Budget Policy Statement (“MTBS”) 

projected that: 10 

―The shortfall in compensation budgets will deteriorate substantially if the public-

service wage talks leads to an agreement that exceeds CPI inflation. For example, 

a CPI + 1 agreement would raise the national shortfall in 2018/19 to R8.2 billion, 

                                                 
6
 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p 1538 para 14 lines 3 to 7  

7
 Clauses 3.1, 3.2  and 3.3 of Resolution 1 of 2018 (“the collective agreement”) 

8
 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p1543 at para21 lines 4 to 7  

9
 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p1544 para 26 lines 7 to 9  

10
 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p1543 para 22 lines 8 to 18  
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with the gap in provincial compensation budgets amounting to R4 billion. At this 

level, a three-year agreement would push the national shortfall to R11.8 billion by 

2020/21, and provincial compensation spending would need to increase by R12.7 

billion.‖ 

15. As we pointed out already, the State complied with the agreement in the 

financial year 2018/2019 and the second financial year, 2020/2021, and 

implemented the requisite salary adjustments.  

16. Despite its earlier compliance, the State has since repudiated the agreement, 

and defaulted on implementing salary adjustments for the third and final year 

of the agreement, i.e. 2020/2021 on grounds devoid of merit.  

17. By so doing, the State has repudiated clause 3.3 of the resolution. The State’s 

grounds of repudiation include among others that the compensation envelope 

is unaffordable for various reasons, such as COVID19 pandemic, and not 

approved by Parliament. The State contention is that the compensation 

envelope exceeded the budget approved by Parliament for this purpose by 

approximately R30.2 billion when the resolution was concluded, and currently 

by approximately R37.8 billion. 

18. The State contends further that clause 3.3 of the resolution is invalid for 

contravening the Public Finance Management Act and the Treasury 

Regulations.  

19. We submit these contentions have no merit. It is merely in our respectful 

submission a stratagem by the State to evade its obligation during difficult 
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times. There is no suggestion at all neither can anybody suggest that 

COVID19 has severely affected the economy and people’s livelihoods. But as 

a matter of law, that cannot by any means in the context of the resolution 

signed be the basis for the State to repudiate. At best it is an opportunity for 

the State to negotiate with labour including founding mechanisms of 

postponing the State’s obligation arising from the resolution instead of the 

State simply walking away from a lawfully concluded resolution which enjoys 

the constitutional protection of section 23 of the constitution and the 

antecedent provisions of the LRA. 11  

20. As such it is our submission that the LAC erred in finding that clause 3.3. 

contravenes ss 213 and 215 of the constitution, and regulation 78 and 79 of 

the Public Service Act regulations.  

21. Even if this court were to find that it does, the remedy in the circumstances is 

to preserve the respective rights of the parties and deprive the State the 

benefit of walking away from the resolution. What is just and equitable in 

terms of section 172(1)(b) of the constitution is to decline to set aside clause 

3.3 and direct the parties to return to the PSCBC and negotiate the time 

frames upon which the State would give effect to clause 3.3. Simply put, the 

LAC erred into applying section 172(1)(b) equitably, and for misapplying the 

interest of justice. It is certainly in our respectful submission not in the interest 

of justice and contrary to the interest of labour/industrial peace to permit the 

                                                 
11

 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p1538 para 15 lines 8 to 17  
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State to walk away from obligations in circumstances that it concluded the 

agreement knowingly12, freely and voluntarily.   

22. This court will be asked, should it find that indeed clause 3.3. contravenes the 

constitution and the regulations, to fashion a remedy that is just and equitable 

in terms of section 172(1)(b) of the constitution and which will also protect the 

sanctity of the section 23 (5) of the Constitution and the spirit and purpose of 

the LRA. 

23. It is with the above submissions, that we contend that the  LAC erred in 

granting the counter application which sought  to subvert the rule of law and 

the constitutional right of employees to fair labour practice and to bargain 

freely knowing that the outcome thereof would be binding and 

enforceable.13The order of the LAC thus has serious ramifications for future 

bargaining which enjoys constitutional protection.  

AN OVERVIEW OF NEHAWU’S APPLICATION 

24. Having laid out the material facts and summed up the grounds of appeal 

above, it is contended that this appeal is crystalized into the following issue:  

―Whether the state is permitted to renege on a collective agreement it voluntarily 

concluded, in circumstances where it had partially complied with two thirds of its 

                                                 
12

 In relation to the prevailing economic climate prevailing at the time as indicated in the 2017 MTBS  
13

 Record of Applications in terms of Rule 19: NEHAWU’s Founding affidavit p1538 para 15 lines 17 to 20   
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obligations in terms of the agreement, on the guise/or premise that the enforcement 

of clause 3.3 of the agreement is invalid?.‖14  

25. NEHAWU simply seeks an order overturning the LAC’s declaration that:   

―It is declared that the enforcement of clause 3.3 of Resolution 1 of 2018 (the 

Resolution) is unlawful for contravention of ss 213 and 215 of the Constitution of the 

Republic of South Africa, 1996 and Regulations 78 and 79 of the Public Service 

Regulations, 2016.‖ 

26. NEHAWU initially did not seek an order enforcing the clause 3.3 of the 

agreement because of its pending referral at the PSCBC. 

27.  However, for the sake a finality, and given that this court is the apex court 

and enjoys inherent jurisdiction, NEHAWU is in favour of this court, if it is 

disinclined to refer the matter back to the PSCBC for resolution between the 

parties, to grant an order sought by PSA which by its very nature is wide 

enough to encompass all employees of the State which will include members 

of NEHAWU as well.  

28. For the sake of clarity, PSCBC’s powers to enforce the collective agreement 

stem from section 33A of the Labour Relations Act 66 of 1995 (“LRA”). This 

contention is supported by the Labour Courts decision in Pardon Rukwaya & 

31 Others where it was held that:15  

“Section 33A of the LRA provides a ‗purpose-built framework‘ to enforce compliance 

with the Council‘s Collective Agreement. To hold otherwise might be seen to 

                                                 
14

 Record of applications: Founding affidavit of NEHAWU p 1537 para 10 lines 1 to 5  
15

 Pardon Rukwaya & 31 Others v Kitchen Bar Restaurant J591/2013 (09 March 2016) 
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undermine one of the primary objects of the LRA, which is to create a framework for 

collective bargaining to determine wages and terms and conditions of employment; to 

promote collective bargaining, and the effective resolution of labour disputes. There 

can be no doubt that the primacy of collective agreements was a deliberate policy 

choice and where that collective agreement prescribes a peremptory arbitration 

process in line with the LRA remedy, the Applicants are not entitled to circumvent ‗the 

finely-tuned dispute resolution structures created by the LRA‘.‖ 

29. Before the LAC, NEHAWU took the view that only the PSCBC was the 

appropriate forum to enforce the award.16 However since this matter is now 

before the Apex court, and also taking in the interests of finality, NEHAWU 

submits that this Court should award enforcement as per PSA’s application 

and dismiss the States counter-application, once it overturns the LAC’s 

judgement.  

JURISDICTION  

30. The application is brought in terms of Rule 19 of the Constitutional Court 

Rules. This is the only Court with the power, jurisdiction and authority to 

adjudicate on an appeal of a judgment emanating from the LAC whether or 

not the LAC was sitting as Court of first instance or Court of appeal. The 

issues presented in this application fall squarely within the ambit of section 

167 (3)(b) and section 167(7) of the Constitution. 

                                                 
16

 Record of Applications in terms of Rule 19: Founding affidavit of NEHAWU p 1537 para 12 Lines 11 - 12 
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31. The high-water mark of DPSA’s denial this court does not have jurisdiction to 

entertain this matter is presented in the following allegation contained in its 

answering affidavit: 

―In the application before the LAC, none of the unions relied on any provision of the 

Constitution or the implication of a constitutional right.‖17 

32. The DPSA’s averment is not true. For example, NEHAWU in its affidavit  

opposing the counter-application stated that:  

―22. Section 23 of the LRA as given the collective agreements, as defined in 

section 213 of the Act, a statutory binding effect (section 23(1)(a) of the LRA). 

23. Section 23 of the Constitution, together read with the PSA Act and the 

Service Charter aim to protect the exploitation of workers which was a feature 

of life for decades in South Africa when the apartheid government thrived on 

cheap labour. The employer seeking to renege undermines all the above 

policy considerations underlying collective bargaining in the public sector.‖ 18 

33. It is apposite to mention that LAC’s declaratory order is challenged on the 

basis that it undermines the binding nature of the collective agreements as 

ordained by section 23(5) of the Constitution of the Republic of South Africa 

read with section 23 of the LRA. Therefore it is misleading once again to hold 

the view that DPSA holds when it alleges, in these proceedings, that:  

                                                 
17

 Record of applications in terms of Rule 19: DPSA’s answering affidavit p1891 at para 12 
18

 Record of applications in terms of Rule 19: Vol. 15,  NEHAWU’s LAC founding affidavit p1503 at paras 22 to 
23 
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 ―17. NEHAWU‘s founding affidavit does not identify the constitutional matter raised 

by the judgement‖  19 

34. Like the DPSA, the NT also takes the view this matter should not be 

entertained by this honourable court. However, if one considers its second 

ground of opposition it seems to appreciate that there are constitutional issues 

at play. This is because its second ground of opposition is referred to as 

“Unconstitutionality of implementing clause 3.3.” 20 

35. Pertaining to jurisdiction in the context of a dispute located in the LRA, this 

court in National Union of Metal Workers of South Africa v Lufil 

Packaging (Isithebe) and Others [2020] ZACC 7 at para 27 stated that: 

―The jurisprudence of this Court in relation to section 167(7) of the Constitution is well 

established.36 This Court has held in a number of cases that the interpretation and 

application of legislation which is specially mandated by the Constitution will 

inevitably be a constitutional matter.37 This will include the LRA, which was enacted 

to give effect to the fundamental rights conferred by the right to fair labour practices 

under section 23 of the Constitution‖  

36. Having established that this Court has jurisdiction to hear this matter, the 

question remains, is it in the interests of justice for this Court to grant leave to 

appeal?  

37. NEHAWU contends that there are prospects that this court will materially 

reverse or alter the decision of the LAC.  The LAC’s decisions establishes a 

                                                 
19

 Record of applications in terms of Rule 19: Vol.19, DPSA’s answering affidavit p1892 at para 17  
20

 Record of applications in terms of Rule 19: Vol. 20 Minister of Finance’s opposing affidavit, pp 1938 to p1941 
at paras 58 to 64 
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new principle within the employment/ labour law field. This principle being that 

collective agreements are not valid and binding in circumstances that 

enforcement of the agreement no longer becomes affordable.  

 

 

THE GROUNDS OF APPEAL  

The Judgement undermines the Scheme of the LRA and Collective 

Bargaining as a whole  

38. The judgement and order by the LAC negates an important context.21 This 

being the scheme of the LRA and Collective Bargaining as a whole. The LAC 

considered the matter only within the prism of the common law of contract and 

Regulations 78 and 79 of the Public Service Regulations which were 

promulgated under the Public Service Act 1994. 22  This contention is 

supported by the following allegation made by the NT:  

―10. ... This legal result applies under both the common law of contract (which the 

applicants a quo sought to apply simpliciter) and a fortiori under the Constitution – 

which not only governs the very exercise of public power (including the conclusion of 

the collective agreements by Government), but also gives content to the common law 

of contract.‖  

39. The LAC ignored that parties derived their powers to conclude a collective 

agreement from section 23 (5) of the Constitution of the Republic of South 

                                                 
21

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1555 at para 63 
22

 Record of applications in terms of Rule 19: Judgement and Order of the LAC pp1576 to 1596 
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Africa, 1996 read together with section 23 of the Labour Relations Act 66 of 

1995.23 

40. In other words, the LAC prematurely asked the question “What made the 

agreement invalid/ unlawful?”, instead of enquiring as to whether the 

agreement is one that falls within the protection afforded by section 23 of the 

Constitution and section 23 of the LRA. 

41. The LAC asked the wrong question, which resulted in it arriving at the wrong 

conclusion. The LAC ought to have  first enquired “What makes the 

agreement valid?‖ and it is only thereafter it can properly answer the queation 

of  “If the agreement is valid? What would make it invalid?”.  These questions 

were necessitated by the Governments pleaded case, which was purely 

based on public law and the common law of contract.24  

42. In determining what makes the agreement valid, the starting point is section 

23(5) of the Constitution which reads that:  

 ―(5) Every trade union, employers‘ organisation and employer has the right to 

engage in collective bargaining. National legislation may be enacted to 

regulate collective bargaining. To the extent that the legislation may limit a 

right in this Chapter, the limitation must comply with section 36(1).‖  

43. The national legislation enacted in terms of section 23(5) of the Constitution is 

the LRA as pronounced by this court in Cusa v Tao Ying Metal Industries 

[2009] 1 BLLR 1 (CC)  where it was held:  

                                                 
23

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1555 at para 66 
24

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1552 para 56 (see the grounds 
upon which the state sought to avoid enforcement) 
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―Section 23(5) of the Constitution guarantees to every trade union, employers‘ 

organisation and employer ―the right to engage in collective bargaining.‖ To this 

end, Parliament is required to enact legislation ―to regulate collective bargaining‖. 

The Labour Relations Act, 19952 (the LRA) is the legislation which, among other 

things, gives effect to this right. The LRA puts in place a scheme for concluding, 

enforcing and resolving disputes arising from collective bargaining 

agreements. Broadly speaking, this scheme provides for the establishment of a 

system of bargaining councils in respect of different sectors and 

areas.4 Bargaining councils are established by registered trade unions and 

employers‘ organisations. Parties to a bargaining council are therefore indirectly 

representatives of workers and employers. Bargaining councils constitute forums 

for negotiating, concluding and resolving disputes concerning collective 

agreements. 

Collective agreements concluded in a bargaining council are binding on the 

parties of the bargaining council.‖ 

44. Section 23 of the LRA is another consideration in ascertaining the legal effect 

of the collective agreement in that it provides:  

 ―(1) A collective agreement binds— 

   (a) the parties to the collective agreement. 

            (b) each party to the collective agreement and the members of every 

other party to the collective agreement, in so far as the provisions are 

applicable between them. 

   (c)  …. 

http://www.saflii.org/za/legis/consol_act/lra1995188/
http://www.saflii.org/za/legis/consol_act/lra1995188/
http://www.saflii.org/za/cases/ZACC/2008/15.html#sdfootnote4sym
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 (2) A collective agreement binds for the whole period of the collective agreement 

every person bound in terms of subsection (1)(c) who was a member at the 

time it became binding, or who becomes a member after it became binding, 

whether or not that person continues to be a member of the registered trade 

union or registered employers‘ organisation for the duration of the collective 

agreement. 

 (3) Where applicable, a collective agreement varies any contract of employment 

between an employee and employer who are both bound by the collective 

agreement. 

 (4) Unless the collective agreement provides otherwise, any party to a collective 

agreement that is concluded for an indefinite period may terminate the 

agreement by giving reasonable notice in writing to the other parties.‖ 

45. Section 31 of the LRA reaffirms the binding nature of collective agreements 

concluded at the bargaining council.  

46. Having established that the agreement is valid and binding by virtue of the 

abovementioned Constitutional and legislative provisions, then it was 

incumbent to answer the second question, i.e What would make the 

agreement invalid/unlawful? The answer to this question is inherent in Section 

23 (5) of the Constitution which is that:  

 ―To the extent that the legislation may limit a right in this Chapter, the limitation must 

comply with section 36(1).‖ 
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47. In essence, for the agreement to be invalid in the context of the right to fair 

labour practices, such invalidation must occur within the confines of section 

36(1) of the Constitution.   

48. It is therefore submitted that the LAC’s declarator undermines the binding 

nature of the collective agreements which is ordained by section 23(5) of the 

Constitution of the Republic of South Africa read with sections 23 and 31 of 

the LRA for the following reasons: 

48.1 In making the declarator, the LAC failed to consider the scheme of the 

LRA and collective Bargaining as a whole in the context of section 

23(5) of the Constitution.  

48.2 The effect of the order is such that it limits section 23(5) of the 

Constitution read with section 23 (1) of the LRA, in circumstances 

where it does not it fails, as it would be required to comply with section 

36(1) of the Constitution. In other words, the LAC provided no reasons 

for the limitation of the right to fair labour practices and collective 

bargaining.  The LAC judgment undermines collective bargaining which 

is a constitutional right of employees and for this reason it is 

fundamentally flawed, legally untenable, and should be set aside.  

48.3 The LAC further failed to appreciate that where an Act specifically 

regulates the dispute at issue, litigants cannot rely directly on their 

constitutional rights without challenging the constitutionality of the 

statute, which the DPSA and NT had not done. In other words the court 

erred by granting an order that sections 213 and 215 of the Constitution 
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of the Republic of South Africa would be breached, in circumstances 

where section 23 of the LRA was not being challenged.  In any event, 

on a proper reading and interpretation of the agreement, it did not 

breach section 213 of the Constitution because section 213 deals with 

the National Revenue Fund, and establishes National Revenue Fund 

into which all money received by the national government must be paid, 

except money reasonably excluded by an Act of Parliament.  Similarly, 

on a proper interpretation of the agreement and clause 3.3 in particular, 

it did not contravene section 215 of the constitution.25   

The judgement is in conflict with section 23 of the constitution 

49. Collective bargaining is the process by which employers and organised 

groups of employees (trade unions) seek to reconcile their conflicting goals 

through mutual accommodation.  

50. Collective bargaining involves demand and concession until an agreement is 

reached. Collective bargaining cannot be reduced to mere consultations in 

that it assumes willingness on each side not only to listen and to consider the 

representations of the other but also to abandon fixed positions where 

possible in order to find common ground.  

51. NEHAWU as indicated in the above factual background abandoned its fixed 

position and concluded the agreement on a revised offer as presented by the 

employer. This compromise to NEHAWU did not come without its punishment 

as membership numbers declined as a result.  

                                                 
25

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1557 at para70 lines 7 to 19 
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52. As indicated above the right to collective bargain stems from the Constitution 

of the Republic of South African and the LRA. This right is part and parcel of 

the right to fair labour practice.  

The LAC erred by finding that it would not be just and equitable to grant an 

order enforcing the agreement within the economic and social context within 

which this dispute arose. 

53. Carefully construed this finding by the LAC appears to be properly located in 

the public policy challenge by the State opposing the enforcement of the 

agreement.26    

54. The concept of public policy was explained Notshe AJ in the matter of 

Vodacom International Limited and Another v Mabanga27 as follows: 

―Public policy is described as concerning a body of principles that underline the 

operation of legal systems in each country.  It addresses the social, moral and 

economic values that tie society together.  These are values that vary in different 

cultures and change over time.   

 [9] Our Courts seem to have found a bridle for the unruly horse and the 

Judges have been good persons in the saddle. They have applied the 

principle of public policy in the development of a number of aspects of 

our law.  In the law of delict, the Courts had to determine whether 

conduct is unlawful by relying on the principle of public policy.[4] 

                                                 
26

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1559 at para 77 
27

  (17/29804) [2019] ZAGPJHC 551 (12 December 2019) 

http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn4
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 [10] It has been held that public policy is closely associated with and cannot 

be separated from, the community‘s perception of justice, equity, good 

faith and reasonableness.[5] In principle it concerns only the legal 

convictions of a particular community at a given time, however much 

such convictions may or may not, also reflect ethical or moral 

considerations.[6] Public reaction is not necessarily indicative of society‘s 

legal convictions. It is but one of the aspects that are taken into account 

in determining public policy 

 [11] It must however be emphasised that public policy has to be fettered by 

the constitutional norms. The values reflected in the Constitution must 

now permeate principles of policies underpinning the common law. If the 

public policy expressed in our common law conflicts with the values 

underlying the Constitution, then the latter must prevail.[7] In this regard 

the Constitutional Court had this to say[8]: 

―What contracts and actions public policy would permit or enforce in 

the future will have to be re-examined. Such a constitutionally 

defensible and competent source of invasion would flow not from a 

direct and literal extension of the provisions of s 7(1) of the 

Constitution to relations between private persons inter se. It would flow 

from a source potentially no less rich and creative than such an 

extension. It would be sourced in s 35(3) of the Constitution, which 

compels the Courts to have due regard to the spirit, purport and 

objects of the chapter in the interpretation of any law and the 

application and development of the common law. The common law is 

not to be trapped within the limitations of its past. It need not to be 

interpreted in conditions of social and constitutional ossification. It 

http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn5
http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn6
http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn7
http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn8
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needs to be revisited and revitalised with the spirit of the constitutional 

values defined in chapter 3 of the Constitution and with full regard to 

the purport and objects of that chapter.‖ [9]  

 [12] The community referred to are reasonable members of our community 

irrespective of origin, gender, race, color, religion or creed. It includes 

your passenger on a ―Siyaya/ Sesfikile‖ minibus taxi on its way to 

SOWETO or Eqhugqwala.  They do not have some Solomonic wisdom, 

high reflexives skills of a Formula 1 driver, the agility of a Bafana-Bafana 

soccer player nor the gullibility of Nongqawuse.  They are us and thread 

pathways and rub shoulders with us.‖ 

55. Having regard to the principles expressed by Nothse AJ determining whether 

it is just and equitable to enforce the agreement, it becomes relevant to 

consider the following: 

55.1 The policy considerations behind the enforcement of the agreement; 

55.2  The relevant economic climate;  

55.3 The social context.  

56. We deal with these factors as separate sub-headings below.  

The policy and social considerations ignored by the LAC 

 

http://www.saflii.org/za/cases/ZAGPJHC/2019/551.html#_ftn9
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57. The LAC ignored the fact that section 23(5) of the LRA seeks to prevent 

injustices of the past when apartheid government thrived on cheap labour.28 

This court in SANDU, stated that:  

 ―In recognising this, we should remember that in the past, black workers and 

trade unions that represented them were prohibited from engaging in collective 

bargaining. Preventing a recurrence of this historical injustice is one of the 

purposes of section 23(5).‖ 29 

58. Therefore one cannot speak of the economic and social context of this dispute 

without having regard to the importance of the legislatures intention which 

safeguards against the exploitation of workers. It is therefore important to note 

that the enforcement of the collective agreement is to ensure the improvement 

to the conditions of service for the employees in the public sector.30 

59. Section 197 (1) of the Constitution, read with section 23(5), is directed to the 

state as an employer and it provides an additional layer of protection to 

employees in the public service in the following manner:  

 

 ―(1) Within public administration there is a public service for the Republic, 

which must function, and be structured, in terms of national legislation, 

and which must loyally execute the lawful policies of the government of 

the day.     

                                                 
28

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1559 at para 79 

29 South African National Defence Union v Minister of Defence and Others *2007+ 9 BLLR 785 (CC) 
30

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1555 at para 1559 at para 79 
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 (2) The terms and conditions of employment in the public service must be 

regulated by national legislation. Employees are entitled to a fair pension 

as regulated by national legislation.‖ 

60. On 8 June 2013, the parties to the bargaining forum concluded Resolution 1 

of 2013: Service Charter. The service charter is a social contract, commitment 

and agreement between the state and public servants.31 

61. The service charter was concluded with the aims and objectives to give life 

and reaffirm the principles set out in section 195 of the Constitution of the 

Republic of South Africa. As an illustration, section 195 (h) of the Constitution 

provides that public administration must be governed by democratic values 

including: 32 

―Good human-resource management and career-development practices, to maximise 

human potential, must be cultivated.‖  

62. The service charter expands on section 195(h) of the Constitution in that 

Article 6 provides that the state commits to the provisions enshrined in section 

23 of the Constitution, the Labour Relations Act and other applicable labour 

legislation.33  

63. The employer in Article 6.14 further commits to recognising that the public 

servants have the right to engage in collective bargaining. Resolution 1 of 

2018 is a product of the public servants rights to engage in collective 

bargaining. In terms of section 23 of the Labour Relations Act, Resolution 1 of 

                                                 
31

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1560 at paras 81 and 82 
32

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU pp1560 to 1561 at para 83  
33

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1561 at para 84 
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2018 has a statutory binding effect. Section 23 of the LRA has given collective 

agreements, as defined in section 213 of the LRA,  a statutory binding effect 

(section 23(1)(a) of the LRA). 34 

64.  Section 23 of the Constitution,  read with the PSA Act and the Service 

Charter aims to protect the exploitation of workers, which was a feature of life 

for decades in South Africa, when the apartheid government thrived on cheap 

labour.  

 The economic context  

65. The economic context as presented in which the dispute is located, is 

demonstrated by the following facts:   

65.1 The employer had entered into the agreement knowingly that the 

amount stated exceeds the compensation envelope. Despite this, 

the employer complied with the clause 3.1 and 3.2 of the agreement, 

being the first two financial years when the salary adjustments were 

due.  

65.2 It is only in relation to the enforcement of clause 3.3 that the 

employer takes issue with. This started on February 2020, where the 

Minister of Finance, in his budget speech, stated that the 

government would not implement the wage agreement for the 

financial year 2020/2021. At this point in time, the covid 19 

Pandemic had not yet hit our shores. 

                                                 
34

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1561 at para 85 
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65.3 On 1 April 2020, just a few weeks before the commencement of 

litigation, the employer unequivocally said that it is committed to 

implement the agreement however it is experiencing difficulties in the 

course of its implementation. It said nothing about the 

unconstitutionality or invalidity of implementing clause 3.3. of the 

agreement. 

66. From the above, it appears clear that the COVID19 pandemic and that the 

unconstitutionally if the enforcement claim is nothing more than a ruse 

manufactured as an afterthought by government to avoid the consequences of 

enforcement of clause 3.3.  

67. Furthermore the reliance on the Covid19 pandemic is not only factually 

inaccurate as previously stated, but it is as matter of law not valid to excuse 

the states obligations in terms of clause 3.3. Support for this view is found in 

the TAC 2 decision where the Constitutional Court stated the following:35 

 “We are also conscious of the daunting problems confronting government as a result 

of the pandemic.  And besides the pandemic, the state faces huge demands in 

relation to access to education, land, housing, health care, food, water and social 

security.  These are the socio-economic rights entrenched in the Constitution, and 

the state is obliged to take reasonable legislative and other measures within its 

available resources to achieve the progressive realisation of each of them.  In the 

light of our history this is an extraordinarily difficult task.  Nonetheless it is an 

obligation imposed on the state by the Constitution.‖ 

                                                 
35

 Minister of Health and Others v Treatment Action Campaign and Others (No 2) (CCT8/02) [2002] ZACC 15; 
2002 (5) SA 721; 2002 (10) BCLR 1033 (5 July 2002) at para 94 
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68. The obligation in terms of clause 3.3 is flows from section 23(5) read together 

with sections 23 and 31 of the LRA. The principle in TAC is consistent with the 

common law principle that the mere fact that performance has become 

disadvantageous or difficult does not discharge one of their obligations. In 

This contention is supported by Unibank Savings and Loans (formally 

Community Bank) where the Court stated:36 

 ―[9.3.1] Impossibility is furthermore not implicit in a change of financial 

strength or in commercial circumstances which cause compliance with 

the contractual obligations to be difficult, expensive or unaffordable. 

Deteriorations of that nature are foreseeable in the business world at 

the time when the contract is concluded. Yodaiken v Angehrn and Piel 

1914 TPD 254 at 260 and 262; Macduff & Co Ltd (in Liquidation) v 

Johannesburg Consolidated Investment Co Ltd 1924 AD 573 at 600; 

and cf Van Diggelen v De Bruin and Another 1954 (1) SA 188 (SWA) 

at 193D.‖ 

69. At the point when the employer entered into the agreement with the unions, it 

foresaw the so called difficulties it would experience in making the salary 

adjustments in terms of clauses 3.1, 3.2 and 3.3 of the agreement in that:  

69.1 The problems in the economy have been in existence for over a 

decade as demonstrated in the following extract by the Minister of 

Finance in the 2019 MTBS:37 

                                                 
36

 Unibank Savings and Loans (formally Community Bank) v ABSA Bank 2000(4) SA 191(W) at 198D-E 
37

 Record of Applications in terms of Rule 19: NEHAWU’s answering affidavit p1513  para 62 
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 ―Since 2013, as the global economy and most of our developing-country 

peers experienced a rebound in economic activity, South Africa‘s GDP growth 

trend has continued to decline. Failure to implement structural reforms and 

improve the composition and quality of spending meant that potential gains 

from persistent fiscal support were not realised. In turn, weak economic 

growth resulted in repeated revenue shortfalls, higher budget deficits and 

mounting government debt.‖ 

69.2 The government has failed to enact the necessary structural reforms to 

grow the economy and comply with the standards of good 

governance.38 

69.3 The government has despite these existing problems failed to run the 

country efficiently and thus contributing to the current economic 

climate.39 

69.4 Eskom has been riddled with corruption and maladministration under 

government’s watch. The State-Owned Enterprises are ailing with no 

prospects of redemption. This is largely due to rampant corruption that 

takes place on government’s watch. It is not open for the government to 

turn around and use lack of resources as a reason to repudiate its 

obligations.  

69.5 Eskom is not the only problem as acknowledged by the Minister of 

Finance in his 2019 MTBS, wherein he states that:  

                                                 
38

 Record of Applications in terms of Rule 19: NEHAWU’s answering affidavit p 1513 para 63 
39

 Record of Applications in terms of Rule 19: NEHAWU’s answering affidavit p 1514 para 66 to 67  
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 ―Several large state-owned companies are in crisis as a result of governance 

failures, poor operational performance and resultant unsustainable debt 

burdens.‖ 

69.6 The above crisis has materialised despite Minister Gigaba, in his MTBS 

speech 2017 stating that:  

 ―The trend of SOCs seeking bailouts to finance operational expenditure, 

inefficiency and waste must also be brought to an end.  

 In due course, National Treasury will make proposals to make our 

government guarantee framework more stringent. 

 It is imperative that government ensures that the Boards of Directors in the 

SOCs are properly qualified, ethical and provide the requisite skill sets that 

will ensure that the SOCs are soundly and profitably run, to properly serve 

their mandates.  

 This needs to be done without delay. 

 If board members do not exercise the leadership, good governance and 

financial management expected of them, government must act quickly and 

decisively.‖ 

69.7 Poor governance by the government has further had the following 

consequences which have great financial and economic implications:  

 ―At the same time, government is working to reverse the impact of state 

capture, rebuild the capacity of the public service and improve spending 

efficiency.‖ 
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69.8 The states failure to run an efficient government and economy has 

resulted in the wage bill being cut in order to make up for its failures by 

funding ESKOM. In other words, the workers in the public sector must 

now be penalised for the corrupt mismanagement and corruption that 

has brought ESKOM to its knees. It is also worth mentioning that the 

R161 billion to bail ESKOM out, is done without any constraints of the 

huge salary bills, bonus, board fees enjoyed by the executives and 

directors of the entity.  Therefore the Minister of Finances’ allegation 

that funds ―as not available to be allocated at this stage or in the 

foreseeable future”40.  

70. The above facts, which were overlooked by the LAC, demonstrate that not 

only did the state foresee that the so -called challenges it experiences in 

implementing clause 3.3, but it directly engineered its non- performance by its 

failure to enact structural reforms.  In this regard the employer’s conduct must 

be viewed as that one spoken off in  Hlatswayo wherein De Villiers JP stated 

that:   

 ‗…. no person can be allowed to take up two positions inconsistent with one 

another, or as is commonly expressed to blow hot and cold, to approbate and 

reprobate.‘41 

71. In other words the employer cannot hide behind legal technicalities in an 

attempt to avoid resolving the alleged difficulties it is has been experiencing in 

course of implementing clause 3.3 of the agreement.42  

                                                 
40

 Record of applications in terms of Rule 19: Opposing affidavit of Minister of Finance p1921 at para 19 lines 
11 – 14  
41

 Hlatswayo v Mare and Deas 1912 AD 242 
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72. This contention is supported by the principle in MacDuff & Co Ltd v 

Johannesburg Consolidated Investment Co Ltd 43 wherein the court 

stated:  

 ‗a branch of the broad equitable rule of our law that no one can take advantage 

of his own wrong, for it is unjust and contrary to good faith that he should do so‘ 

73. In Wimbledon Lodge the SCA approved of Watson’s translation of the 

principle:  

 ‗no one is allowed to improve his own condition by his own wrongdoing.‘44  

74. In other words, the employer must not escape liability followed by 

enforcement of clause 3.3 because it concluded the agreement knowingly that 

it would exceed the compensation envelope in terms of the MTBS 2018.   

75. In MEC: Consultant of Police, Roads and Transport 45 the SCA cautioned 

about Government’s responsibilities when contracting with third parties: 

 ―It is important that governmental institutions respect the rights of those with whom it 

transacts. Government should be a scrupulous role model.  

 In the present case, the stance adopted by the Province was that it had acted 

contrary to statutory prescripts, more particularly, that it had failed to appropriate 

funds.  As demonstrated above and as accepted by the Province that was not the 

                                                                                                                                                        
42 Record of Applications in terms of Rule 19: NEHAWU’s answering affidavit p 1506,para 36 
43

 1924 AD 573 at 611. 
44

 Wimbledon Lodge (Pty) Ltd v Gore NO and Others 2003 (5) SA 315 (SCA) in [10]. 

45
 In MEC: Consultant of Police, Roads and Transport v Terra Graphics (Pty) Ltd trading as Terra Works and 

Another [2015] 4 All SA 255 (SCA) at para 21  

http://www.saflii.org/cgi-bin/LawCite?cit=1924%20AD%20573
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case. The Province failed to take any subsequent remedial steps and it completely 

ignored the hardships it had caused for those with whom it had contracted. Worse 

still, it accepted and retained the advantages it gained through the work done and 

services rendered by those contractors and steadfastly refused to take any steps to 

ensure that they received the compensation that was their due.‖  

76. It is worth mentioning that the SCA MEC: Consultant of Police, Roads and 

Transport, of this court’s decision in Mohamed and another v President of 

the Republic of South Africa and others (Society for the Abolition of the 

Death Penalty in South Africa and another intervening)46, where it was 

stated that:   

―[69] ...South Africa is a young democracy still finding its way to full compliance 

with the values and ideals enshrined in the Constitution. It is therefore 

important that the state lead by example. This principle cannot be put better 

than in the celebrated words of Justice Brandeis in Olmstead et al v United 

States: 

―In a government of laws, existence of the government will be 

imperilled if it fails to observe the law scrupulously . . . Government is 

the potent, omnipresent teacher. For good or for ill, it teaches the 

whole people by its example . . . If the government becomes a 

lawbreaker, it breeds contempt for the law; it invites every man to 

become a law unto himself; it invites anarchy.‖  

                                                 
46 [2001] ZACC 18; 2001 (3) SA 893 (CC) at 69  
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77. The warning was given in a distant era but remains as cogent as ever. Indeed, 

for us in this country, it has a particular relevance: we saw in the past what 

happens when the state bends the law to its own ends and now, in the new 

era of constitutionality, we may be tempted to use questionable measures in 

the war against crime. The lesson becomes particularly important when 

dealing with those who aim to destroy the system of government through law 

by means of organised violence. The legitimacy of the constitutional order is 

undermined rather than reinforced when the state acts unlawfully. Here South 

African government agents acted inconsistently with the Constitution in 

handing over Mohamed without an assurance that he would not be executed 

and in relying on consent obtained from a person who was not fully aware of 

his rights and was moreover deprived of the benefit of legal advice. They also 

acted inconsistently with statute in unduly accelerating deportation and then 

despatching Mohamed to a country to which they were not authorised to send 

him. 

78.  The message conveyed by this court in Mohammed, is that the state needs to 

lead by example. It cannot, as it does in the current set of facts, seek to 

undermine the values enshrined in section 23 of the Constitution of our land 

together with the Labour laws which place on it the obligations to comply with 

clause 3.3 of the agreement.   

The LAC erred by failing to accept that the State was properly mandated to 

enter into the agreement 
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79. This ground of appeal is premised on the criticism on the following finding in 

the judgement:  

 ―Absent compliance with Regulation 79, it matters not whether Cabinet might have 

approved the agreement, in that, whatever the Minister of Finance may or may not 

have said in Cabinet cannot be read to equate compliance with s216 of the 

Constitution read together with Regulation 79.‖  

 

80. At the outset, the unions have always contended that it matters not whether 

Regulation 79 was complied with. This is in light of the fact that the nature of 

the collective agreement is valid and binding by virtue of the right to fair labour 

practices entrenched in the Constitution read together with the LRA.  

81. However, even if there was a requirement that regulation 79 be complied with, 

the LAC’s finding is wrong in law. This is due to the fact that the decision by 

cabinet is valid and binding until set aside following a judicial review. This 

principle is confirmed in  Oudekraal47  where it was explained that: 

 ―Invalid administrative action may not simply be ignored, but may be valid and 

effectual, and may continue to have legal consequences, until set aside by a 

proper process.‖ 

82. This court applied Oudekraal in Kirland48 . The LAC failed to appreciate that 

it was not required to review the decision of cabinet, and that it could only 

                                                 
47

 Oudekraal Estates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 (SCA) at [101]. 
48

 MEC for Health Eastern Cape and another v Kirland Investments (Pty) Ltd  t/a eye and Lazer Institute 2014 
(5) BCLR 547 (CC) 
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make a declarator of invalidity. The case before it was not a review 

application. This is further supported by the fact that cabinet, as the decision 

making body, was not cited in the counter-application. Thus, it is improper 

declare the enforcement of clause 3.3 is unlawful.  

83. In ascertaining the mandate, the LAC ought to have regard to the facts of the 

matter, which reveal that:  

83.1 The clause 3.3 of the agreement is an embodiment of the offer 

tabled by the employer having full view of the fact that the amount 

would exceed the compensation envelope.  

83.2 The state, when tabling this offer at the bargaining council was 

represented by a team of director generals from the various 

stakeholder departments.  

83.3 The agreement was approved by cabinet and signed by the state.  

83.4 The state implemented clause 3.1 and 3.2 of the agreement in 

circumstances when it entered into the agreement having full view 

that the enforcement exceeded the compensation envelope. The fact 

that the compensation envelope was exceeded does not mean that 

the agreement is rendered unaffordable on for the following basis.  

83.4.1 The compensation envelope is nothing more than an 

estimate of what government intended on spending.   
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83.4.2 This is supported by the fact that the government correctly 

points out that the compensation envelope is adjusted on 

an annual basis as the actual expenditure is reconciled.  

These adjustments are usually adjusted as and when the 

employer exceeds his budgetary allocation for the 

proposed year.  

83.4.3 In the past, the employer has made adjustments from its 

budget in order to meet its obligations in terms of past 

collective agreements in relation to wages.  

 

 

 

The finding of invalidity on the strength of Minster Gigaba’s letter of 14 

February 2018 

84. The court erred in finding that:  

―The contents of the letter of 14 February evinces the absence of any commitment by 

National Treasury of the kind required expressly by Regulation 79. The sixth 

respondent‘s case is buttressed by the lack of evidence of any written agreement by 
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any other Department of State. This is not denied by applicant‘s or the respondent 

union in their affidavits‖ 49 

85. Firstly the letter from Minister Gigaba suggests that the of living an only be 

adjusted as per the tabled contained in its letter and that there was no money 

to adjust the salaries beyond that. This proved as untrue because the 

uncontested facts demonstrate that the employer complied with clause 3.1 

and 3.2 of the agreement, despite Minister Gigaba’s letter.50  

86.  Simple put the cost of implementing clause 3.1 and 3.2 have already 

exceeded the percentages that Minister Gigaba had proposed:   

86.1 Clause 3.2.1. for salary levels 1 to 7 was CPI + 1.0%51 but the 

Minister Gigaba proposed that there was only budget for CPI + 

0.15%52;   

86.2 Clause 3.2.2  for salary levels 1 to 8 was CPI +  0.5%53  but Minister 

Gigaba proposed that there was only budget for CPI +  0.25% for 

this salary level scale;54  

87. In considering the letter from Minister Gigaba, the LAC further ignored the fact 

that the case presented by DPSA and National Treasury was at odds with one 

another. The DPSA admitting that the agreement was lawful for the first two 

years because money was available to comply with the agreement. The 

                                                 
49

 Record of applications in terms of Rule 19: Judgement and Order of the LAC  p1587 para23 lines 21 to 25 
50

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1545 para 32 
51

 Record of applications in terms of Rule 19: Resolution 1 of 2018 p1656 at clause 3.2.1 
52

 Record of applications in terms of Rule 19: Letter from Minister Gigaba dated 14 February 2018, p 1778 
53

 Record of applications in terms of Rule 19: Resolution 1 of 2018 p1656 at clause 3.2.2 
54

 Record of applications in terms of Rule 19: Letter from Minister Gigaba dated 14 February 2018, p 1778 
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DPSA submitted that the agreement only became invalid when it was time to 

perform in terms of clause 3.3.55  This we contend is at odds with the letter of 

Minister Gigaba in that it directly contradicts the “economic outlook” of what 

the state could afford in relation to the adjustment of the wages.  

88. On the other hand, the NT’s case was that the agreement was invalid from the 

onset.56 NT distanced itself from the DPSA’s case and submissions despite 

that the employer is DPSA in terms of the Public Service Act and not National 

Treasury. DPSA is a representative employer for all State Departments. 

Government presented a contradictory case before the LAC and probated and 

reprobated in circumstances not permitted in law. 57  

89. Furthermore, the problem with NT’s approach is that it delayed in approaching 

court to declare invalid clause 3.3 of the collective agreement and has not 

provided explanation for the delay. The LAC erred in granting a remedy to the 

government when in these circumstances it ought to have dismissed the 

counter application due to inordinate delay and absence of explanation by the 

government or exercise its discretion to withhold a remedy sought by the 

government. As a result, the LAC improperly assumed jurisdiction to entertain 

the counter application in circumstances where the counter application was 

not properly before court for lack of explanation for the inordinate delay.58   

 

                                                 
55

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1574 at para 108 lines 1 to 6  
56

 Record of applications in terms of Rule 19: Answering affidavit of the Minster of Finance in the Main 
application under LC Case no J500/2020, p 982 para 30 
57

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1574 para 108 lines 6 to 12 
58

 Record of applications in terms of Rule 19: Founding affidavit of NEHAWU p1571 para 104.5 lines 16 to 21 
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CONCLUSION   

90. In the premises, this court should reach the conclusion that the state is NOT 

permitted to renege on a collective agreement it voluntarily concluded, in 

circumstances that it had complied with two thirds of its obligations in terms of 

the agreement, on the guise/or premise that the enforcement of clause 3.3 of 

the agreement is invalid. 

91. Therefore, we submit that LAC judgment is defective both factually and 

legally. The LAC erred on the facts and the law. This Court should set it aside.   

92. This is a very important matter, and it is a matter of huge public interest, and 

the interest of justice so demands that it be entertained by the apex court. The 

constitutional matter and the legal issues that arise from it have not been dealt 

with before. 

93. For the above reasons, HEHAWU submit that the following order should be 

made as a case has been made for it on appeal: 

93.1 Leave to appeal is granted; 

93.2 The appeal is upheld; 

93.3 The Order of the LAC is set aside and replaced with the following 

order: 

93.3.1 It is declared that the failure by the State to implement 

salary adjustments as contemplated in clause 3.3 of 
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resolution 1 of 2018 of the Public Service Co-Ordinating 

Bargaining Council is in breach of the contracts of 

employment of the members of the Trade Union parties 

and public servants who fall under the scope of the 

resolution; 

93.3.2 The DPSA and Minister of Finance counter application is 

dismissed 

94. Alternatively, in the event that the court finds that clause 3.3 is in breach of 

the constitution and the regulations, the order granted is that clause 3.3. is 

not set aside, and the matter is remitted back to the PSCBC for negotiations 

on the implementation of clause 3.3. 

 

 
WILLIAM MOKHARE SC 
EMANUEL MASOMBUKA 
 
NEHAWU’S COUNSEL 
CHAMBERS, SANDTON 
 
6 JULY 2021 

 


