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I, the undersigned, 
 

ANGELIKE CHARALAMBOUS 

do hereby make oath and state that –  

1. I am an adult female attorney practising as such at Ian Levitt Attorneys located at 

The Leonardo, Office Level 12, 75 Maude Street, Sandton, Johannesburg. 

2. I am the attorney of record for the Economic Freedom Fighters (“the EFF”). The 

EFF is the third respondent in these proceedings. I am duly authorised to oppose 

this application on its behalf.  

3. The facts in this affidavit are, to the best of my knowledge, true and correct.  I have 

personal knowledge of these facts or I have ascertained them from documents 

under my control.   

A. CONTEXT AND INTRODUCTION: THE APPLICATION IS HOPELESS 

4. This application for leave to appeal is fatally defective.  

4.1. The Notice of Motion attacks the High Court Judgment and Order of 9 

November 2018 (“Nov 18 Order”).  

4.2. It seeks no relief as against the Supreme Court of Appeal Judgment and 

Order of 20 September 2020 (“Sept 20 Order”).  

4.3. So, even if the applicant were right regarding the Nov 18 Order, which he is 

not, the application must fail.  

4.4. The applicant prosecutes an appeal against the wrong judgment.  
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4.5. Absent an application to amend the notice of motion, this Court need not go 

further.   

4.6. The Sept 20 Order is the most authoritative judgment in respect of this saga, 

and this Court, with respect, cannot seek to overturn it on appeal where, on 

the applicant’s own papers, no order to that effect is sought. 

4.7. There this matter should end. 

5. But, more so, the application is hopeless on the merits.  

5.1. The applicant does not properly engage this Court’s jurisdiction in respect 

of costs orders.  

5.2. This is despite the fact that: 

5.2.1. His notice of motion makes it clear that the appeal is intended to 

remedy the “[dismissal] of his appeal against the personal cost 

order”; and 

5.2.2. The established authority of our Appellate Courts and the Superior 

Courts Act, No. 13 of 2020, emphasise that so-called “costs-only 

appeals” require exceptional circumstances before they can be 

entertained. 

5.3. The applicant has also simply failed to demonstrate that either a 

constitutional issue or an arguable point of law exists on the papers that 

warrant this Court’s attention. 



4 
 

 

5.4. Instead, what the applicant attempts to do is reargue the merits of his failed 

case – already rejected by 3 other Courts and 11 Judges.  

5.5. By infusing his papers with references to his alleged constitutional 

concerns, the applicant tempts this Court to stray further than it is 

empowered to do. 

5.6. As the Sept 20 Order made clear at para [18]: 

“In the absence of an appeal against all these findings, it is impermissible 
for the appellant to rely on these allegations to justify its appeal on a 
consideration of costs only. Put differently, in instances where an appellant 
has elected not to appeal against the merits and the factual findings of a 
lower court, an appeal court is not at liberty to interrogate the correctness 
thereof.”  

5.7. So even if the applicant were correct regarding his criticisms of the High 

Courts (and, tangentially, the Supreme Court of Appeal), absent an attack 

on the underlying merits of the first High Court Judgment (and the Sept 20 

Order), this Court cannot have any regard for them. 

5.8. But, even if this Court could, what makes matters worse for the applicant is 

not that he prosecutes a proper application for leave to appeal per se. He 

simply runs through a laundry-list of complaints inviting this Court to 

substitute is findings with those of the Courts below. 

5.9. That, too, is not allowed. 

6. In both instances, then, this Court will be entitled to summarily dismiss this 

application without anything further. It is a total waste of time and resources. 
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7. But, in order to ensure that this Court has proper perspective on the context in 

which this application is entertained, it is crucial that this Court bear in mind why 

the High Court – and then the Supreme Court of Appeal – gave the applicant’s 

sanctified version of history short shrift.  

7.1. While President of the Republic of South Africa, the applicant tried, and 

failed, to review and set aside the Report (titled “State of Capture”, giving 

rise the phenomenon commonly referred to as “State Capture) of the Public 

Protector.  

7.2. That Report detailed various prima facie findings made by the Public 

Protector. Inter alia, those findings implicated the applicant (qua President), 

his son, and his close associates (inside and outside of Government), in 

several instances of grand corruption.  

7.3. It is this Report that Mr Zuma failed in reviewing and setting aside. In other 

words, the Court a quo endorsed the findings of Public Protector to the 

extent that it rejected all Mr Zuma’s arguments regarding their legal 

invalidity.  

7.4. Flowing from finding, that Court applied the ordinary rule (namely that the 

costs follow the result), and awarded costs against the applicant in his 

capacity as President.  
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7.5. The Court, however, went one step further and held the applicant personally 

liable for those costs on account of his conduct in the litigation, which the 

Court found to be reckless and worthy of its strongest sanction. 

8. Given the Court’s exceptional award of personal costs against the applicant who 

was, at that time, a State functionary, it is concomitantly necessary for the applicant 

to establish exceptional circumstances that would justify this Court interfering with 

the order for personal costs on appeal. 

9. He has, once again, not done so. In consequence, therefore, this application 

should be dismissed with costs. And, given that it is yet again an attempt by the 

applicant to abuse this Court as an appeal forum, such a dismissal should include 

costs on a punitive scale. 

10. It is time that this Court put paid to the applicant’s tortured “Stalingrad strategy” of 

litigation and finally be held to account for his unlawful and, in the words of the 

Court a quo, reckless conduct. 

B. OUR DEFENCES IN SUMMARY 

11. Our defences, in summary, are that: 

11.1. In the first instance, the personal costs order was granted against the 

applicant for his malfeasance in his official capacity. The Court a quo 

recognised that this was motived, in part, by his personal interests. But, 

ultimately, the Court a quo sanctioned the applicant with a personal costs 

order for his reckless discharge of his Office.  
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11.2. In the second instance, a Court has always retained the right to sanction an 

office holder with personal costs. It does so where it is satisfied that the 

discharge of that Office has been sufficiently egregious to warrant the 

extraordinary costs order. Separately joining them (which the applicant 

seems to conceded) is not necessary. 

11.3. In the third instance, separate joinder is not necessary where the person 

affected by the relief (in their personal capacity) is already a party to the 

proceedings, albeit in their ex officio capacity. This is not unsurprising – the 

Court a quo was not asked to grant a personal costs order against the 

applicant for other conduct in his personal capacity. The Court a quo was 

asked to grant personal costs against the applicant for his reckless conduct 

while in Office.  

11.4. In the fourth instance, separate joinder is not necessary where the person 

(in their ex officio capacity) participates by advancing the same case before 

the Court that they would have, had they been joined personally. On the 

facts of this case, the applicant (qua President) strenuously advanced the 

same reasons in his replying affidavit to the EFF’s answering affidavit which 

he also advanced before the Court a quo in his application for leave to 

appeal and before this Court. In essence, the applicant asks this Court to 

grant him a sixth bite at the cherry. It should not do so. 

11.5. In the fifth instance, and to the extent necessary, this Court should affirm 

the fact that a party to litigation is entitled to seek a personal costs order 
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against a State functionary by dismissing the  application. Provided that the 

State functionary is given an opportunity to respond, and the relief is not 

granted in their absence, and they are not deprived to address the Court on 

the question of costs, as the applicant was, and did do, then it is legitimate 

for a Court to grant such an order. Personal costs orders are, as this Court 

has consistently re-affirmed, an essential tool to ensure that State 

functionaries do not litigate recklessly or wantonly at taxpayers’ expense. 

12. Consequently, the application ought to be dismissed. Despite his attempt to locate 

the facts of this case at the highest levels of State, stripped to its essence, it does 

not engage any questions of law or fact that are remotely “exceptional”. 

13. This is owing to the fact that the applicant is not able to, and cannot, challenge the 

merits of the Court a quo’s decision before this Court. Although he effectively does 

so by attempting to demonstrate that a personal costs order against him was not 

warranted, this, respectfully, seeks to draw the Court into the incorrect debate.  

14. The test for this Court to apply is not whether the Court a quo was correct on the 

merits of its decision. Instead, this Court is called upon to evaluate whether in light 

of those findings on the merits (which this Court cannot gainsay), the Court a quo 

exercised its discretion injudiciously by mulcting the applicant with personal and 

punitive costs.  

15. In other words, all this Court is called upon to determine, is whether the personal 

and punitive costs order, flowing from the Court a quo’s determination of the merits, 

is warranted. 
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16. As I shall demonstrate, even on the applicant’s own version before this Court, and 

on the arguments he has advanced below, the Court a quo’s decision to grant a 

personal costs order against the applicant cannot be impeached.   

C. STRUCTURE OF THIS AFFIDAVIT 

17. The remainder of this affidavit is structured as follows: 

17.1. I provide the Court with a brief timeline of the relevant background facts. 

Although perhaps unusual for an appeal, I do this to demonstrate to the 

Court why the applicant’s conduct in this matter can be deemed reckless 

and warranted a personal costs order. This is further justified given the one-

sided narration of events engaged in by the applicant in the founding 

affidavit; 

17.2. I then address the “preliminary” points identified by the EFF which are self-

standing and independent reasons as to why the application ought to be 

dismissed: 

17.2.1. Peremption;  

17.2.2. Lack of exceptional circumstances (“exceptionality”); 

17.2.3. The failure to attack the Court a quo’s discretion 

17.3.  I then thematically address the following topics: 

17.3.1. The proper test for appeals against costs orders; and 
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17.3.2. Why personal costs orders are warranted to ensure the 

accountability of errant State functionaries; 

17.4. I then address, in turn, the questions of: 

17.4.1. Costs of this application, which the applicant ought to pay 

personally on a punitive scale as between attorney-and-client; 

17.4.2. The applicant’s condonation application; and 

17.5. I then provide my seriatum responses to the applicant’s affidavit. 

D. RELEVANT BACKGROUND FACTS 

18. In the section below will highlight certain important background facts for this Court. 

I do so briefly only to demonstrate the ineluctable conclusion that the Court a quo 

was correct – both in dismissing the applicant’s review application on the merits 

and in mulcting him with personal and punitive costs. 

19. The Public Protector’s Report was due to be published on 14 October 2016.  

20. The day before its release, i.e. 13 October 2016, the applicant (qua President) 

launched an urgent application to interdict the Report being published, pending the 

intended review of the Report. 

21. That urgent application was heard on 1 November 2016.  

22. On the morning that the application was due to be heard, the applicant withdrew 

his urgent interdict application. 
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23. Thus, in the absence of any immediate impediment to prevent the publication of 

the Report, and thus stopping it from being effective, the Report was published the 

following day on 2 November 2016. 

24. It is at this point that in terms of the Report’s recommendations that the applicant 

was supposed to comply.  

25. However, instead of complying with the Public Protector’s recommendations, the 

applicant launched an application to review and set aside the Report on 2 

December 2016. The grounds advanced by the applicant in that application are 

repeated in his affidavit before this Court. 

26. On 22 June 2017, in answer to questions in the National Assembly, the applicant 

gave the following reply:  

“We have taken a decision to establish the judicial commission and 
the emails will be part of that.  So, we are not leaving them 
unattended to, then we will be able to speak about the emails with a 
serious scientific investigation which should tell us exactly what 
happened and to what extent are they disrupting the life of South 
Africans.  So, in a sense those are covered in the inquiry that is going 
to be made and we are moving as fast as possible to establish the 
commission.”  (emphasis added) 

27. I shall discuss the relevance of this answer in the context of peremption. What I 

note, at this point, is that the applicant is under a duty of absolute honesty when 

speaking in the National Assembly.  

28. This means that on his own version, to the extent that he made that statement in 

Parliament, the decision to establish the Commission had already been taken. 

(The Court a quo accepted this)  
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29. The applicant filed a supplementary founding affidavit on 24 July 2017. These 

grounds are also captured in the present application.  

30. On 21 August 2017, the EFF filed its answering affidavit and raised the fact that it 

sought a personal and punitive costs order against the applicant. 

31. On 7 September 2017, the applicant filed a replying affidavit. In that affidavit, he 

addressed at length why he ought not to pay personal costs in regard to the 

litigation he was pursuing in his capacity as President. I attach a copy of this 

affidavit as AC1. 

32. As stated above, on 13 December 2017, the Court a quo handed down a 

unanimous judgment dismissing the application for review. The Court a quo also 

held the applicant personally liable for the costs of the application. 

33. On 27 December 2017, the applicant, as President, filed an application for leave 

to appeal against both the merits and the personal costs order. 

34. On 9 January 2018, after the judgment had been handed down by the Court a quo, 

and after the applicant had noted his application for leave to appeal, the applicant 

(qua President) announced that he would (once again) be establishing the 

Commission of Inquiry.  

35. On 14 February 2018, the applicant resigned as President of the Republic of South 

Africa. He was replaced by the incumbent President, then Deputy President Cyril 

Ramaphosa. 
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36. By 6 April 2018, President Ramaphosa withdrew the application for leave to appeal 

filed by the applicant. President Ramaphosa did not withdraw the application for 

leave to appeal against the personal costs order as it would not be competent for 

him to do so. 

37. This means that, to the extent this is legally competent, the applicant’s application 

for leave to appeal against the personal costs order granted against him remained 

extant.  

38. Notwithstanding the purported withdrawal of the application for leave to appeal, on 

17 April 2018, the following events occurred: 

38.1. At 10h20, the Office of the Judge President, His Lordship, The Honourable 

Mr Justice Mlambo JP, notified the parties that the hearing which was 

scheduled for the next day would proceed. 

38.2. At 21h41, the applicant’s attorney of record wrote to the parties asking for 

a case management meeting to agree timelines for the applicant to 

intervene in the application. the applicant’s attorney informed the parties 

that he would be in position to file the relevant papers by 15 May 2018. 

39. On 18 April 2018: 

39.1. A debate was held in Chambers by the parties legal representatives, the 

applicant’s then attorney of record, and the members of the Court a quo. 

The debate resulted in the hearing going ahead on account of the fact that 
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the parties were not willing to agree to the applicant’s proposal contained in 

his attorney of record’s email the evening before. 

39.2. The withdrawal was granted with the President being made to pay costs. 

The appeal as against the personal costs order remained extant. Despite 

an invitation for same, the applicant’s attorney of record did not move the 

appeal. 

40. Instead, on 4 June 2018, the applicant filed a combined application to intervene in 

the proceedings and leave to appeal against the personal costs order previously 

granted against him.  

41. On 23 August 2018, the Judge President issued directives setting down the 

hearing of the matter for 20 September 2018. 

42. The matter was argued on 20 September 2018. While the Court granted the 

applicant’s application for intervention, its judgment on the leave to appeal was 

reserved.  

43. The Court a quo handed down its judgment on 9 November 2018. The Court a quo 

dismissed the application for leave to appeal. This is the judgment that the 

applicant takes aim at in his application for leave to appeal before this Court. 

44. The applicant then applied for special leave to appeal to the Supreme Court of 

Appeal on 14 December 2018,  being the last day of term.  
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45. That application was heard on 28 August 2020, and dismissed on 20 September 

2020. The applicant does not ask this Court for relief in respect of the 20 

September Order despite it superseding the judgment of the High Court handed 

down in November 2018. 

E. PRELIMINARY LEGAL OBJECTIONS  

46. In the sections below, I shall demonstrate to the Court why the application should 

be summarily dismissed. 

E1. The Applicant Has Twice Perempted His Rights Of Review And Appeal  

47. There are at least two instances of peremption which this Court can have regard 

to in dismissing the applicant’s appeal. 

48. In the first instance, the applicant perempted his rights to review the Report when, 

on 22 June 2017, he indicated that he had taken a decision to establish the 

Commission of Inquiry.   

49. It is trite in our law that: 

49.1. The remedial action of the Public Protector is binding and, as a 

consequence, must be obeyed; 

49.2. Those remedial actions cannot be ignored regardless of the subject’s 

attitude towards them; 

49.3. Remedial actions may only be ignored when reviewed and set aside by a 

competent Court of law. 
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49.4. Alternatively, those remedial actions may only be suspended from being 

implemented if a Court grants interdictory relief to that effect pending the 

outcome of a review. 

49.5. Where such interdictory relief is granted, and the subsequent review fails, 

then the remedial action must be implemented.  

50. Thus, by having previously abandoned his interdict, the applicant was compelled 

to immediately establish the Commission of Inquiry as the Public Protector directed 

him to do. 

51. As such, when the applicant stated that he had taken the decision to establish the 

Commission of Inquiry, it meant that he acquiesced in the valid and still-applicable 

remedial action of the Public Protector.   

52. The applicant thus perempted his right to review the Public Protector’s Report.  

53. Given the binding and immediately executable nature of the Public Protector’s 

remedial actions, the Court accepted and endorsed the fact that peremption does 

apply. It ought to be noted that even before this Court, the applicant does not seek 

to attack the Court’s reasoning on this score.  

54. In the second instance, the applicant perempted his right to appeal to the Supreme 

Court of Appeal and this Court when, after the Court a quo handed down its 

judgment, he complied with its terms and announced (again) that he would 

establish the Commission of Inquiry.  
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55. The relevance of this is two-fold: 

55.1. With respect to the first instance of peremption, the Court a quo was justified 

in dismissing the review application, having found that the applicant 

perempted his rights of review as a result of his pronouncements in 

Parliament. The applicant’s continued attempt to review the Report after he 

indicated that he had  taken a decision to establish the Commission, under 

a duty of absolute honesty, was indeed reckless and a gross waste of public 

resources. Moreover, I submit that his recklessness also arose from the fact 

that he conducted himself as though he had no duties to comply with the 

remedial action of the Public Protector despite not benefitting from 

interdictory relief suspending his obligations to do so.  

55.2. With respect to the second instance, and for purposes of this Court, the 

applicant perempted his rights of appeal when he decided to establish, and 

then appointed, the Commission of Inquiry. The applicant’s attempt 

(previously while President, and now, with respect to the personal costs 

order) to appeal the Court a quo’s order is further evidence of his 

recklessness and disregard for our law. 

56. The test for peremption does not consider the motives or intentions of a litigant. 

What it tests is whether or not, through their conduct, they unequivocally acquiesce 

in the judgment that they seek to attack on appeal. (Or, in this case, the remedial 

action they seek to review).  
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57. Unequivocally acquiesce means whether the litigant in question conducts 

themselves in such a way that they comply with the judgment (or remedial action) 

that they seek to take on appeal (or review).  

58. Thus, the applicant’s constant refrain that he had constitutional concerns that he 

made (and makes) known while prosecuting the review and the appeal is 

irrelevant.  

59. What matters is that both after having launched the review and the appeal the 

applicant took steps to ensure that the terms of the remedial action and the 

judgment of the Court a quo was given effect to.  

60. It cannot be gainsaid that the applicant perempted his rights. When that conclusion 

is reached, it is evident that this Court, on appeal, has no basis upon which to 

second-guess the Court a quo’s decision regarding the personal costs orders 

granted against the applicant by the Courts a quo.   

E2. There Are No Exceptional Circumstances To Found An Appeal 

61. The thesis of the applicant’s grounds for the appeal is that the Court a quo has 

unduly punished him for simply raising grounds of review.  

62. The applicant contends, in effect, that he was singled out for raising the legal 

objection that any ordinary citizen could do and that, by punishing him with a 

personal costs order, he was being singled out and treated differentially, and in 

violation of his equality before the law.  
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63. This Court may summarily dismiss this contention on the simple ground that the 

applicant was not found to be reckless by the Court a quo for raising his grounds 

of review.  

64. Instead, he was found to have been reckless in circumstances where he has 

perempted his rights and instead of discharging the mandatory obligations 

imposed upon him by the Public Protector, simply delayed and ignored them, 

notwithstanding that he was obligated to give them effect.  

65. There is nothing exceptional about this, save perhaps the applicant’s conduct.  

66. The applicant’s attempt to now appeal that costs order, granted in a particular 

factual matrix, is not exceptional.  

E3. Appeals On Costs – The Applicant Fails To Attack The Court’s Discretion 

67. Ultimately this is an appeal about costs. By definition costs are within the discretion 

of the Judge or Judges a quo.  

68. Such an appeal is competent in very circumscribed circumstances. It is not enough 

to claim that the Judge a quo was wrong.  

69. It must be shown that there is something gravely or seriously erroneous in the 

manner in which the discretion has been exercised – by, inter alia, alleging a grave 

failure to appreciate the correct facts; a fundamentally erroneous application of the 

law; or an otherwise fundamental misdirection.  

70. The applicant fails the test.   
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71. What is apparent from the applicant’s papers is not an appeal in the true sense. In 

other words, he is not interested in demonstrating to this Court that the Court a 

quo was in some way mistaken regarding its assessment of the facts.  

72. Instead, the applicant simply presents a rebuttal of the findings of the Courts a quo 

as though they are wrong.  

73. Noting an appeal against a judgment is not simply trying to persuade an appellate 

Court that the lower Court was wrong. It must demonstrate,  with reference to some 

objective basis, that the lower Court erred.  

74. The applicant does not do this. He is simply engaged in full frontal assault of the 

Judgments of the Courts a quo. This is improper and does not establish the 

appropriate case to be made out on appeal. 

75. This is especially the case with respect to the awarding of costs orders against 

parties, which is a discretionary matter.  

76. At no point does the applicant engage this Court’s limited ability to interfere with 

the Court a quo’s exercise of its discretion. The test is not whether this Court would 

disagree (which is what the applicant seems to think it is); it is whether the Court 

a quo was incorrect in the way in which it exercised the discretion legitimately given 

to it to make the costs order that it did. 

77. What the applicant attempts to do is simply invite this Court to substitute its own 

findings with of that of the Court a quo. That is impermissible. 
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78. There are no jurisdictional facts put forward by the applicant in order that this Court, 

as an appellate Court, can interrupt the findings of the Court a quo on appeal. 

F. DEFENCES ON THE MERITS 

79. In the sections below, I shall demonstrate to the Court why the applicant’s 

application should be summarily dismissed.  

F1. The Test For Appeals Against Costs Orders Has Not Been Met 

80. To avoid prolixity, I refer this Court to what I have quoted above from the Supreme 

Court of Appeal’s Judgment. 

81. I am advised that its decision on (i) whether the fact that an order on the merits is 

not the subject of an appeal precludes the adjudication of an appeal in relation to 

a costs order only, (ii) whether there were exceptional circumstances justifying 

consideration of the appeal with reference to the issue of costs only, and (iii) 

whether the Court properly exercised its discretion in relation to an award of costs, 

can and, with respect, should convince this Court to refuse the appeal.  

82. Simply put, the Supreme Court of Appeal has correctly found that the appeal 

against the costs order alone, as in this case, will have no practical effect and 

dismissed the matter.   
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F2. Personal Costs Orders Are A Key Mechanism To Ensure Accountability 

83. In any event, and even if the applicant has established that his case is an exception 

and he is entitled to have his case heard by this Court, it would be in the interests 

of justice of this Court to refuse the appeal. 

84. As stated by the EFF in its affidavit in the main application before the High Court, 

a personal costs order against the applicant is justifiable for the following reasons: 

“75. I have clearly demonstrated that the President has already 
made a decision to appoint the Commission of Inquiry. 

76. Yet, before this Court, he pleads a completely contradictory 
case to the course of action he has embarked upon. 

77. It is clear that the President is playing to whichever forum he 
happens to be before – be it Parliament or the Courts. 
However, given the powers of this Court to ensure 
constitutional compliance, his meritless review is clearly being 
launched and pursued for spurious reasons. 

78. Apart from the fact that it will be aimed at delaying the 
President – and those close to him – being made to answer 
as to their complicity in various acts of unlawfulness, it is also 
clear that the President views the mere launching of his review 
as entitling him to more relief than the law permits. 

79. The President, after having withdrawn his urgent interdict, 
does and would know that there was no interim relief and that 
accordingly he would have to act as directed by the Public 
Protector in the Report. 

80. Instead, the President has simply not acted. This is an 
egregious violation of the law, and his attempts to abuse the 
processes of this Court to sanctify his unlawful conduct should 
not be condoned. 

81. Given that the public purse would be prejudiced by being 
made to pay for the President’s legal costs – and that this case 
fundamentally pertains to the abuse of official power for 
personal benefit – it should be the President himself, in his 
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personal capacity, and out of his own pocket, who should be 
made to pay.” 

85. I quote this section above as it was only the EFF who sought a personal costs 

order before the Court a quo.  

86. This is important, therefore, to contextualise the case advanced before the Court 

a quo when it was called upon to make such an order.  

87. Thus, when the Court a quo did make a personal and punitive costs order against 

the applicant, it was not motivated by some disapproval from for the applicant or 

his attempt to review the Report.  

88. It was also not made capriciously or without any proper basis to warrant such an 

order.  

89. This deliberate obfuscation on the part of the applicant, in the mistaken hope to 

present the Court a quo’s Orders as having been made because of some or other 

animus harboured against him, is without merit.  

90. Instead, it was a specific sanction which the Court a quo made against the 

applicant  for the conduct which it described as being reckless.  

91. When the Court a quo made those findings the applicant was a state functionary 

– he was President of the Republic of South Africa.  

92. Thus, perhaps more than most, the applicant was compelled to ensure that when 

he acted, he did so in the best interests of the State.  
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93. As the Court a quo found, delaying implementing the remedial action of the Public 

Protector, and attempting to review it after committing himself to do so (and having 

abandoned his interdict application), could never be in the best interests of the 

State and the public at large.   

94. This means that when the applicant failed to discharge his duties, and then 

engaged in a protracted effort to avoid doing so, particularly where he and his close 

personal associates were implicated in the unlawful  conduct identified by the 

Public Protector, his conduct was ipso facto reckless.  

95. No matter how he attempts to justify it now, those facts remain and serve to limit 

any ability for the applicant to upend the Court a quo’s decision on appeal. 

96. Moreover, there is a good policy reason for the Court a quo to have done so, and 

for this Court to uphold that finding on appeal. 

97. This is owing to the fact that the applicant’s conduct while President was not simply 

negligent or improper in the sense that he failed to properly execute his duties. It 

was more egregious. 

98. The applicant’s improper conduct was to pursue a personal agenda, to benefit 

himself, his family, and his associates from being held accountable. 

99. The applicant, as President, pursued personal ends despite his best efforts to try 

and to bring his initial review application within the authority of the office he 

previously occupied.   
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100. Where a State functionary does so, and it can be demonstrated that their conduct 

in authorising or continuing litigation for that purpose, rather than to properly 

pursue a bona fide legal concern, that State functionary should be made to pay 

directly from their own pocket. 

101. This is particularly important where the State is saddled with the costs of litigation 

that could never be in the public interest, i.e. where Ministers and officials commit 

the State to expensive litigation in order to “defend the indefensible”.  

102. Where that occurs the State should not have to pay. Instead, it should be the 

person who abused their ex officio status, and access to State resources to fund 

litigation, who should be made to pay.  

103. And, if that conduct is particularly egregious, then the State functionary in question 

should also be made to pay on a punitive scale. After all, it is trite in our law that 

the costs follow the result. 

104. If this Court were to take the opportunity to reaffirm this important principle, it may 

go a long way to ensure that public resources, which are otherwise meant to be 

spent in a most judicious function, cannot be squandered through litigation as the 

chosen mechanism, to achieve or pursue non-State-related ends.  

105. This Court has already done so in the case of the incumbent Public Protector. This 

should be the same principle that applies to the applicant as a former President.  
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106. We, collectively, are entitled to more from those who occupy high public office. And 

where they abuse that office – directly or indirectly – it should not be the victims of 

that abuse who foot the bill, but those errant officials themselves. 

107. This Court’s judgment will become an important weapon in the limited arsenal 

available to those who litigate against the State to ensure that those who are 

responsible for making decisions, and then have access to an unending pool of 

State resources to defend them, do so in a more disciplined and bona fide manner.  

108. The taxpayer ought not be saddled with the cost of a State functionary’s ill-advised 

and personally beneficial litigation where the rule of law and good governance 

demands the opposite. 

109. The principles of public interest litigation, and the general immunisation from 

having to pay costs that are a key feature of that species of lawsuit, do not come 

into play in these proceedings.  

110. In any event, I am advised that those principles have always been qualified to 

permit the Court to nonetheless sanction a “public interest” litigant with costs where 

they conduct themselves poorly before the Court. 

111. Those principles  are not a blank cheque for parties, including State functionaries, 

to conduct themselves in any fashion before a Court and to protect themselves 

from an adverse costs order, simply because they label their litigation as being of 

constitutional importance.  
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112. What the Court must concern itself with is whether the parties have conducted 

themselves in an acceptable fashion as any private litigant would be judged. An 

adverse costs order would be warranted in certain circumstances where the 

parties’ conduct (like that of the applicant while President) would justify it. 

113. Moreover, I am advised that this is no different to the long line of case authority 

where the Court can award personal costs against someone who comes to Court 

in an ex officio capacity while occupying, for example, a fiduciary role.  

114. A Court is empowered to award personal costs where the person’s conduct in their 

ex officio capacity is mala fides, negligent, or unreasonable.  The applicant’s 

application is particularly vexatious – it falls into all three categories, and is 

completely indefensible.  

115. The taxpayer and the public purse ought not be prejudiced in having to pay for 

litigation which contributes nothing to the public-at-large.  

G. PUNITIVE COSTS IN THIS APPLICATION 

Patent abuse of process 
 

116. It should be apparent that the EFF views this application as an abuse of the Court’s 

process.  

117. The applicant, yet again, persists in a legally meritless appeal. He does so for no 

other purpose but to avoid paying costs personally.  
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118. He does not do so in order to vindicate his rights. Any of the rights that could 

arguably have been implicated by the Court a quo finding against him were 

vindicated.  

119. Importantly, as demonstrated above, it is also clear that the applicant has raised 

nothing novel in these proceedings.  

120. The basis of his answer – as to why he should not pay costs personally – has not 

changed since he replied to the EFF’s answering affidavit in the main proceedings 

before the Court a quo. This was in 2017. 

121. The Court a quo rejected this argument twice. So did the Supreme Court of Appeal. 

122. Now, and even before this Court, the applicant raises the same arguments which 

are of no consequence. They are, for the reasons outlined above, bad on the facts 

and bad in law.  

123. The applicant is only concerned by the pecuniary consequences that will befall him 

personally as a result of the Court a quo’s order. 

124. While this Court may feel some sympathy for the applicant, that sympathy alone is 

not enough that he should be granted leave to appeal.  

125. That sympathy should not immunise him from a punitive costs order on the 

attorney-and-client scale now.  
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126. This is yet another iteration of the same doomed legal strategy which has already 

been rejected with the contempt it deserves. It is, and continues to be, an abuse 

of process. 

127. Moreover, it should not be the case that it falls to interested parties and civil society 

who seeks to defend the order of the Court a quo.   

128. At the time of deposing to this affidavit, it is not clear to me that the Presidency or 

the Public Protector will take any action to oppose the applicant’s application for 

leave. They did not do so in the Supreme Court of Appeal. 

129. The applicant is clearly exploiting this. It is clear that he is hoping to wear down the 

non-State respondents in these proceedings in the hope that he can upend the 

Court a quo’s order.  

130. This Court should show its utmost displeasure at these tactics and dismiss the 

application with punitive costs on the scale as between attorney-and-client. 

Scurrilous, vexatious, defamatory attack on the SCA 

131. It is relevant that after the judgment of the SCA in this matter, the Jacob Zuma 

Foundation issued an extra-ordinary statement in which it attacked the judges of 

the SCA. That statement records:  

“While we did not expect any positive outcome from a South African court 

in a matter relating to President Zuma, we had hoped that our courts would 

have some decency to steer clear from politics”  
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"We note that our courts have become part of the political onslaught 

against President Zuma, bending the law in order to serve political elites 

that seek to scapegoat President Zuma for all the ills that confront South 

Africa.” 

“It is clear that punishing Zuma has become a guarantee for a career in the 

judiciary.” 

132. The Jacob Zuma Foundation has no website of its own. However its statement has 

been widely circulated to and reported on by the media. I attach as annexure “AC2” 

screenshots from an online article featured on the Citizen newspaper’s website 

dated 1 November 2020 which carries the original wording of the statement issued 

by the Foundation. 

133. The statement means, and was intended to mean that the SCA judges who ruled 

against Zuma were driven, not by law, but by political considerations. It was also 

intended to suggest that the judgment was a foregone conclusion, and did not arise 

from a bona fide interpretation of the law and the facts. Further, the statement 

suggests that the SCA judges were driven by personal ambitions, rather than the 

law when they found against Zuma.  

134. These insults are not justified. There are no facts at all on which they are based. 

They are intended to cause offence and to impugn the integrity of the legal system.  

135. While the Jacob Zuma Foundation appears separate from Mr Zuma, this is in fact 

not so. The Foundation bears Mr Zuma’s name. He is its founder and patron. It 
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speaks on his behalf. I attach as annexure “AC3” a screenshot of a tweet from Mr 

Zuma’s personal twitter account wherein he re-published a statement issued by 

the Jacob Zuma Foundation regarding his personal twitter account. The link 

between the two is clear. 

136. The statement is intended as a political defence for Mr Zuma. Mr Zuma has not 

dissociated himself with the statement. He must be taken to fully associate himself 

with the scurrilous, unfounded and defamatory attacks on the judiciary.  

137. It is therefore submitted that there should be a punitive costs order issued by this 

Court as a mark of grave displeasure.  

H. CONCLUSION 

138. For the reasons outlined in this affidavit, I pray that the application for leave is 

dismissed with costs to be paid by the applicant personally, and on the scale as 

between attorney-and-client, including the costs of Senior Counsel where so 

employed.  

139. This application is yet another attempt to abuse this Court’s process to escape 

accountability. Only this Court can bring this abuse to an end. 

I. THE APPLICATION FOR CONDONATION 

140. A few days after the application for leave to appeal was filed, the applicant’s 

attorney of record filed an application for condonation. 
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141. The EFF abides this Court’s decision regarding that application. However, the EFF 

submits that the well-known test that “condonation is not simply there for the 

taking” applies.  

142. In those circumstances, and even if no party chooses to oppose the application, 

this Court would be empowered to refuse it.  

143. In this regard, I point out the following: 

143.1. At paragraphs 8 – 10 of the founding affidavit, the applicant’s attorney 

admits that the reason for the error was due to him and his failure to 

familiarise himself with the Rules of this Court.  

143.2. It is trite that a legal representative’s failure to familiarise themselves with 

the Rules of the Court does not justify an application for condonation 

because legal representatives are expected to be familiar with the Rules. 

143.3. At paragraph 11 of the founding affidavit, the applicant’s attorney (after 

admitting his own failings in respect to the service and filing of this 

application), then attempts to criticise the legal representatives of the other 

parties cited in these proceedings for not replying to his email (attached as 

annexure RGM1). 

143.4. This is extraordinary – not only because the applicant’s attorney attempts 

to invert the burden regarding condonation (namely that the party seeking 

it must satisfy the Court that such an order would be warranted in the 
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circumstances), but also because the condonation application does 

precious little to address the other, more serious defects, identified above. 

143.5. More extraordinary is the fact that the applicant’s attorney of record, without 

any hint of irony, proceeds to claim the grant of condonation, as though by 

right, having regard to the “important constitutional issues” (para 17) raised 

by this matter and the applicant’s alleged “excellent prospects of success” 

(para 23). 

144. The lack of merit in the latter statements in particular are already dealt with above.  

145. But, as our Courts are loathe to grant amendments (i.e. an indulgence on request) 

in circumstances where doing so will render the amended pleading excipiable, the 

Court should, with respect, take a similarly dim view of the application for 

condonation as currently framed.  

146. By doing so, the Court will, with respect, ensure the proper adjudication of the 

matter and strike it from the roll for a technical but no less definitive reason that 

should bring this sorry saga to a close.  

J. SERIATIM  

147. In the sections that follow, I make ad seriatim responses to particular paragraphs. 

Where I fail to make a specific averment in answer to those allegations contained 

in the founding affidavit, such averment should be taken as though denied. 

Ad Para 4 
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148. The content of this paragraph is denied to the extent that it is at odds with the relief 

sought of the applicant’s notice of motion.   

Ad Para 5 

149. The content of this paragraph is denied to the extent that the applicant fails to 

record that the Judgment referred to herein was given in his application for leave 

to appeal at the High Court. 

150. That Judgment (i.e. the Nov 18 Order) confirmed the award of personal and 

punitive costs in the first judgment (dated 13 December 2017) and itself dismissed 

the application for leave to appeal with the costs of two counsel.  

Ad Para 6 

151. The content of this paragraph is denied on the basis set out above. 

Ad Para 8 to 44 

152. The content of these paragraphs is denied on the basis set out above. 

153. In amplification of the denial, the EFF submits that: 

153.1. The applicant has not once disclosed the legal advice he now refers to (and 

which purportedly said he could implement the remedial action while 

simultaneously seeking to have it reviewed and set aside). This Court, with 

respect, must draw the appropriate adverse inference for his persistent 

failure in this regard. (See paras 8, 18, 19, 20, 21, 25, 26, 27, 28, 44 of the 

founding affidavit) 
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153.2. The applicant’s arguments on the “merits” have no role to play in these 

proceedings. Not only are they properly mounted in this appeal, the 

applicant’s persistence in making them, despite the findings of 3 Courts 

below to the contrary, smacks of disrespect. (See para 15 of the founding 

affidavit)  

153.3. The applicant’s mischaracterisation of the High Court’s reasons for 

regarding the applicant as being reckless were not influenced solely by the 

allegations levelled against him (if, in fact, they were influenced by that at 

all). Instead, the Court a quo paid careful regard to the applicant’s conduct 

and – as summarised above – found his conduct worthy of the personal and 

punitive costs order. (See para 22 of the founding affidavit) 

153.4. The applicant’s contentions regarding his “constitutional concerns” are 

farcical having regard to how he is currently behaving in respect of the 

Commission of Inquiry he ultimately appointed. On one hand, the 

applicant’s conduct accepts the lawfulness of the Commission (which is the 

only way he can submit its Chair is conflicted), but at the same time 

suggests that the Commission is itself the fruit of unlawfulness in which he 

played a central part. These excuses should be seen for what they are. (See 

para 24 of the founding affidavit) 

153.5. The applicant’s attempts to blame the quality of the legal advice given to 

him by his previous legal representatives is a red-herring. Ultimately, if he 

was improperly advised regarding his application for leave to intervene in 
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respect of the High Court’s judgment, it underscores the point that he was 

always capable of being sanctioned with personal costs and that the High 

Court’s election to do so does not amount to an appealable irregularity. (See 

paras 28, 29, 30, 32, 33, 34 of the founding affidavit) 

153.6. The applicant is wrong regarding what he says was the “general 

understanding between all counsel” regarding the need for his application 

for condonation; as well as his unfortunate attack on the Court’s ability to 

raise matters of law mero motu. Both are without merit, and in particular, it 

is denied that the respondents in these proceedings reneged on any 

agreement reached with the applicant or his counsel team, as set out above. 

(See paras 35 and 36 of the founding affidavit) 

153.7. The Nov 18 Order does not order the payment of costs on a punitive scale. 

All it records is that the costs be paid to include the costs of two counsel 

where so employed. (See para 37 of the founding affidavit) 

153.8. The applicant does not seek relief in respect of the Supreme Court of 

Appeal’s judgment which is dispositive of this appeal. (See para 40, 41, 42 

of the founding affidavit) 

153.9. The application does not raise any issues of constitutional importance of 

general public interest. (See para 43 of the founding affidavit) 
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Ad Para 45 to 49   

154. The content of these paragraphs is denied to the extent that they are (a) irrelevant 

to these proceedings; and (b) already addressed above. 

Ad Para 50 to 51   

155. The content of these paragraphs is denied to the extent that they are already 

addressed above.  

156. In particular, this Court’s attention is drawn to what the Supreme Court of Appeal 

said in the Sept 20 Order as quoted above regarding the ability to attack a costs 

order in the absence of properly mounting an appeal against the underlying 

findings of fact and law. 

157. This is dispositive of the applicant’s case. 

Ad Para 56 to 60  

158. The content of these paragraphs is denied to the extent that they are already 

addressed above.  

Ad Para 61 to 82  

159. The content of these paragraphs is denied to the extent that they are already 

addressed above.  

160. In amplification of the denial, the EFF submits that: 
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160.1. The application for leave against the costs orders was not extant when the 

remaining grounds were withdrawn on 18 April 2018. In fact, the High Court 

recorded in the Nov 18 Order that despite having his legal representatives 

present on 18 April 2018, they did not move the application, and that the 

Nov 18 Order was made in respect of a “fresh” application for leave to 

appeal launched by the applicant himself on 8 June 2018 (para [10] of the 

Nov 18 Order). (See para 62, 63, 65 of the founding affidavit) 

160.2. The High Court judged the delay from the 8 June 2018 launch of the “fresh” 

application for leave to appeal and the date of withdrawal (being 18 April 

2018). It specifically criticised the applicant (at paras  [36], [40], and [41] of 

the Nov 18 Order) for his failure to account for his delay and was 

comfortable to do so despite his successful intervention application 

because it considered delay in respect of intervention distinguishable from 

delay in the context of condonation (see para [26] to [30] of the Nov 18 

Order). (See para 62, 63, 65 of the founding affidavit) 

160.3. Ironically, the applicant now criticises the High Court for failing to correct 

him on the basis that he took the incorrect route to intervene in the 

proceedings. But that is without merit when regard is had to the true reasons 

that the High Court refused both the application for condonation and the 

application for leave to appeal. It had nothing to do with joinder but 

everything to do with the applicant’s lack of candour that he once again 

persists with in this Court. This is particularly unacceptable where the 

applicant seeks that he be granted condonation as though by right due to 
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the absence of counter-veiling evidence. However, it is not for the parties 

opposing condonation to overcome the applicant’s case for it to be refused; 

it is for the applicant to establish a case that warrants condonation despite 

the opposition mounted. Again, the applicant’s persistence with his 

meritless contentions in this regard is an abuse. (See para 70, 71, 72, 77, 

80, 81, 82 of the founding affidavit) 

Ad Para 83 to 116  

161. The content of these paragraphs is denied to the extent that they are already 

addressed above.  

Ad Para 117 to 131  

162. The content of these paragraphs is denied to the extent that they are already 

addressed above.  

WHEREFORE I pray that the application is dismissed with costs including the costs of 

Senior Counsel where so employed on the scale as between attorney-and-client.  

 
 
 
 
 

____________________________ 
DEPONENT  
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I CERTIFY that the deponent has acknowledged that the deponent knows and 
understands the contents of this affidavit which was signed and sworn to, before me, at 
…………………………………………...on this the ……… day of 
…………….…………………….. , the Regulations contained in Government Notice No 
R 1258 dated 21 July 1972 (as amended) and Government Notice No R 4648 dated 
19 August 1977 (as amended) having been complied with. 
 
 
 

 
___________________________ 

COMMISSIONER OF OATHS 
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