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AFFIDAVIT
I, the undersigned,

PRUDENCE GQOBA
do hereby make oath and state that:

1. I am an adult female and the National Legal Officer of the Applicant, the National Union of Metalworkers of South Africa (“NUMSA”).

2. I am duly authorised to institute these proceedings and to depose to this affidavit for that purpose on behalf of NUMSA.

3. Save where otherwise stated, or where the context indicates the contrary, the facts set out hereafter are within my personal knowledge or apparent from documents under my control, and are both true and correct.

4. To the extent that I make submissions of a legal nature herein, I do so on the advice of the Applicant’s attorneys of record. 

A.
INTRODUCTION AND LITIGATION HISTORY
5. The Applicant (“NUMSA”) seeks leave to appeal against the whole of the judgment and order of the Labour Appeal Court handed down on 18 February 2020, in which the Labour Appeal Court dismissed NUMSA’s appeal against the judgment of the Labour Court under the above case number, handed down on 17 November 2018.
6. The Second and Further Respondents in the present matter were also the Respondents in the proceedings before the Labour Appeal Court.

7. The review applications that gave rise to the judgments of the Labour and Labour Appeal Courts relate to a demarcation award
 issued by the Second Respondent (“the arbitrator”) acting under the auspices of the First Respondent (“the CCMA”), in terms of the provisions of section 62 of the Labour Relations Act 66 of 1995, as amended (“the LRA”).

8. The Applicant, as well as the Third and Fourth Respondents, have an ongoing interest in the present application, in that they are registered trade unions that have members in the employ of the employer parties to the dispute, namely the Seventh to Twenty-Fifth Respondents (“the Employers”). 

9. The dispute before the arbitrator was whether or not the manufacturing activities of the Employers, fall within the scope of the Metal and Engineering Industries Bargaining Council (“the MEIBC”), as opposed to that of the Motor Industry Bargaining Council (“MIBCO”). The Employers had, prior to the arbitration proceedings, all resided within the scope of the MEIBC. Given their obvious interest in this dispute MIBCO and the MEIBC have been parties to the dispute from its inception, and remain so.
10. There was no dispute before the arbitrator or the Labour Court about the products that are manufactured by the Employers, those having been recorded in a pre-arbitration minute signed by the parties.  Leaving aside the issue of demarcation in the full sense of the word, the products so manufactured are intended for use – whether immediately or following further processing – as part of motor vehicles.
11. The arbitration yielded a mixed result.  Some of the Employers – the First to Twelfth Applicants in the first review application - were found to be employers whose activities fall within the MEIBC’s scope.
 The activities of the others fall, according to the arbitrator, within the scope of MIBCO. They would, consequently, have to make the necessary changes to their registration as employers, together with implementation of the further changes that might prove necessary following their demarcation within the scope of MIBCO.

12. Three review applications were launched by the affected parties, and were ultimately consolidated for purposes of argument. They were:
12.1 A review application filed by the First to Twelfth Applicants before the Labour Court, which sought to set aside and/or correct the arbitrator’s conclusion that they are to remain demarcated within the scope of the MEIBC;

12.2 A cross-review application filed by NUMSA, which sought to set aside and/or correct the arbitrator’s conclusion that the Eighth to Thirteenth Respondents before the Labour Court fall within the scope of MIBCO, coupled with a conditional cross-review aimed at broadening the basis upon which the First to Twelfth Applicants’ activities are to be considered as falling within the scope of the MEIBC; and

12.3 A review application filed by MIBCO, which, for all intents and purposes, had the same objectives as the review application filed by the First to Twelfth Applicants, and adopted the same grounds of review pleaded by the First to Twelfth Applicants.

13. The review applications resulted in the judgment of the Labour Court,
 the overall effect of which was that all of the Employers were demarcated as being within the scope of MIBCO.  NUMSA appealed against that result to the Labour Appeal Court.

14. In its Notice of Appeal before the Labour Appeal Court NUMSA contended that the learned Judge erred by:

14.1 reviewing and setting aside that part of the award in which the arbitrator found that certain of the employers in the proceedings under review fall within the scope of registration of the fifth respondent, the Metal and Engineering Industries Bargaining Council (“MEIBC”);

14.2 substituting that part of the award with a ruling that the employers fall within the scope of the Motor Industry Bargaining Council (“MIBCO”); and

14.3 by dismissing the cross-review and conditional cross-review.

15. The Labour Appeal Court dismissed the appeal by way of a judgment handed down on 18 February 2020.

16. For ease of reference I attach hereto the following:

16.1 The arbitration award (marked “A”);

16.2 The judgment of the Labour Court (marked “B”); and
16.3 The judgment of the Labour Appeal Court (marked “C”).

B. PRIMARY ISSUES BEFORE THE LABOUR APPEAL COURT
17. The parties’ dispute concerning the effect of the 1962 determination (“Annexure K”) was resolved during argument before the Labour Court and not resurrected before the Labour Appeal Court.  Rather, NUMSA contended that the outcome reached by the Second Respondent (“the Arbitrator”) in relation to the First to Twelfth Applicants was nonetheless correct and reasonable, and that he could and should have reached the same conclusion in relation to the remainder of the demarcation applicants, even without reliance on Annexure K. 

18. NUMSA submits that the Labour Court, and later the Labour Appeal Court, erred in particular by:

18.1 reasoning that it was not open to NUMSA to contend that the outcome embodied by paragraphs 59 to 61 of the award was capable of reasonable justification, in the event of the 1962 determination not being binding;

18.2 giving undue weight to the literal interpretation of the definitions contained in the certificate of registration of the MIBCO, rather than confining the MIBCO exclusions to Employers which operate in the “General Engineering Industry” as defined in the MEIBC registration certificate.;

18.3 finding that the history and collective bargaining practices and structures as between MIBCO and the MEIBC were insufficient to warrant the conclusion that the activities of the employers were to remain demarcated within the scope of the MEIBC;

18.4 giving undue weight to the Employers’ “value chain” argument;

18.5 finding that there was no merit in the arbitrator’s finding that the manufacturing process – as opposed to the end product so manufactured – was the primary consideration for purposes of demarcation;

18.6 finding that the only reasonable outcome of the proceedings under review was a conclusion that all of the demarcation employers fall outside of the MEIBC’s scope and within the registered scope of MIBCO.

19. Since these considerations are connected for purposes of an assessment of the reasonableness of the arbitrator’s findings, and the contrary conclusions reached in the Labour Court’s judgment, they are considered together in the remainder of this affidavit.
C. THE JURISDICTION OF THE CONSTITUTIONAL COURT

20. Before addressing the merits of the dispute that the Applicant seeks to have ventilated before the Constitutional Court, I respectfully draw attention to the reasons why the Applicant submits that the dispute falls to be considered by the Constitutional Court.

21. Firstly, the Applicant respectfully submits that the issue of demarcation is inextricably linked to the structure within which parties are able to exercise their constitutional right to engage in collective bargaining, as envisaged in section 23 of the Bill of Rights.  The dispute is accordingly concerned with a Constitutional matter for purposes of section 167(3)(b)(i) of the Constitution.
22. Secondly, I respectfully submit that the dispute concerns a matter of general public importance within the ambit of section 167(3)(b)(ii) of the Constitution.  In this regard I respectfully submit that in view of the nature of the issues raised by the dispute, any final judgment will not only affect the large number of employers and the several thousand employees who are parties to the dispute, but will also set a precedent for the industries served by the respective Bargaining Councils.  
23. Put differently: the implications of any final judgment will be substantial, broad-based, extend beyond the parties to the dispute, and will have a bearing on the public interest.
 
D. NUMSA’S SUBMISSIONS IN RELATION TO THE PROPER APPROACH TO BE ADOPTED IN RELATION TO DEMARCATION
24. NUMSA submits that under the present LRA, demarcations need to be seen in the context of the system of bargaining councils established thereunder, which are aimed at achieving the primary objects of the LRA, including the promotion of orderly collective bargaining and collective bargaining at a sectoral level.  These statutory imperatives require the demarcating tribunal to enquire, beyond mechanistic comparison of jobs, into the relevant collective bargaining practices and structures.

25. NEDLAC was established in terms of the National Economic, Development and Labour Council Act, 35 of 1994.  Section 5 thereof defines its objects and purposes as including striving “to promote the goals of economic growth, participation in economic decision-making and social equity”, and “continually evaluate the effectiveness of legislation and policy affecting social and economic policy”.
26. The initial demarcation of the sectors of industry and the area to be covered by the registered scope of a bargaining council is a function performed by NEDLAC. Section 29 of the LRA regulates that role. Section 29(8) provides that NEDLAC must demarcate the initial ‘appropriate sector’ and area over which a bargaining council will exercise its jurisdiction. Section 28(10) of the LRA requires NEDLAC, when making such initial demarcations in terms of section 29(8), to seek to give effect to the primary objects of the Act. A fall-back provision authorises the Minister of Labour to perform this task if no agreement is reached by the parties to NEDLAC.
27. Thereafter, demarcation disputes are subjected to a dispute resolution process, which is provided for in section 62 of the LRA. Section 62(4) stipulates, inter alia, that such a process shall be in accordance with section 138 ‘read with changes required by the context’. Section 138 is the provision which lays down the basic arbitration procedure common to all arbitrations conducted under the auspices of the LRA. It requires, subject to the arbitrator’s overriding discretion to deal with the dispute fairly and quickly, the leading of evidence, cross-examination and all the ordinary procedures of an adversarial trial. 
28. The demarcation process is thus one entrusted to a specialist tribunal in terms of the provisions of the LRA. A measure of deference to such tribunal is accordingly required.  The demarcation decision is one involving facts, law and policy considerations. In demarcation decisions, there will, more often than not, be no single, mechanically correct, judgment.  Particularly in decisions of this sort, and given the provisions of the LRA, there must of necessity be a wide range of approaches and outcomes that would be in accordance with the behests of the LRA.

29. The section 62 process, as is evident from its provisions, contemplates more than a conventional adversarial contest between immediate interested parties. It presupposes a broader investigative role. In such a context, it is submitted that there is no onus in any legal sense on any of the parties.
30. These considerations, which are entrenched in the provisions of section 62 of the LRA, underscore its sui generis character. Francis J in Coin Security, characterised the process as “The demarcation decision is one involving facts, law and policy considerations.”  

31. In similar vein, the arbitrator in TOWU v Golden Arrow Bus Services (Pty) Ltd & Others
 said the following regarding the nature of demarcation decisions in terms of section 62 of the LRA:
“In terms of the current Act, the sector and area in respect of which a bargaining council should be registered is demarcated by NEDLAC (section 29(8)). If NEDLAC fails to agree on a demarcation, the Minister of Labour must do so (section 29(9)). Further, in the case of a demarcation dispute, the commissioner hearing the dispute is required to consult with NEDLAC before making an award (see section 62(9)). The implications of this extraordinary requirement have not been considered in any of the awards handed down since the current Act came into effect.

The purpose of consultation can only be that the arbitrator should have regard to the views of NEDLAC regarding the issue to be determined, and that the arbitrator should if need be amend his award to take account of what NEDLAC has to say. Clearly this does not sit comfortably with the notion of an arbitrator adjudicating a dispute. If however the role of an arbitrator in demarcation disputes is perceived to be primarily the determination of an issue of labour relations policy, it makes eminent sense for the arbitrator to defer to NEDLAC as the body responsible for demarcating sectors in the first instance. The fact that the CCMA is given exclusive jurisdiction to determine demarcation disputes is also consistent with an interpretation that these disputes relate primarily to issues of industrial relations policy.”
(My emphasis).

Demarcation as a process concerned with industrial relations policy

32. NUMSA submits that when it came to an assessment of the demarcation process the Labour Court and Labour Appeal Court undervalued the application of policy considerations, placing undue emphasis on the application and interpretation of certificates of registration.  The level of industrial relations policy should have been accorded more prominence.  If necessary, the Labour Court could order certificates of registration to be amended in the face of compelling considerations of policy.

The competing considerations of process, product and value chain

33. The parties’ respective review applications brought into sharp focus competing ways of approaching the issue of demarcation.  The learned Judge in adjudicating the review applications, held that the approach which focuses on the end product that is manufactured, or the value chain of which that end product forms a part, is the only reasonable approach to be adopted by an arbitrator seized with a demarcation dispute.  The Labour Appeal Court accepted this reasoning and agreed with the Labour Court.
34. The competing approaches are evident from the manner in which the respective certificates of registration of MIBCO and the MEIBC approach defining the registered scope of those bargaining councils.  MIBCO’s certificate of registration primarily focuses on the product that is manufactured – regardless of the materials used and the processes employed.  The MEIBC’s certificate of registration, on the other hand, uses the materials employed and the processes applied to those materials as the determinative factors.

35. Since at least two reasonable approaches were evident, there was nothing irrational about the arbitrator’s focus on material and process, in preference to the product that is manufactured.  On the contrary, a focus on process and raw material may well yield a more reasonable and consistent result in respect of industry-wide conditions of employment than the use of end product as the governing principle.  Focus on raw material and manufacturing process will ensure that all workers who apply the same types of processes, with their attendant skills, to the same type of raw material, namely metal, plastic or rubber, will be remunerated, more or less, equally.

36. On the common cause facts before the arbitrator all of the relevant employers were at that time registered with the MEIBC, and they had been so registered for years or even decades.  They have their historical roots in the metal industry, even if over time they had shifted production to the manufacturing of motor vehicle components.

37. In the case of both foundries and forges the use of metal as a raw material is fundamental to the process.  By their very nature, foundries and forges exist for purposes of shaping metal, whether by way of heat or by way of pressure or a combination of those processes. Importantly, they do not form part of the activities encompassed by “General Engineering” as defined in the MEIBC registration certificate, and from which MIBCO products are expressly excluded. 
38. What was apparent from the evidence of Mr Manners, is that in the case of both foundries and forges, the end product is given its shape by the specific mould (in the case of a foundry) or die (in the case of a forge). In both instances the manufacturer may choose to start manufacturing a different product by the simple process of inserting a mould or a die of a different shape.  While the basic manufacturing process will remain unchanged, the manufacturer may, within a matter of the few hours it takes to insert a new mould or die, switch from manufacturing metal products for motor vehicles, to making metal products for trains, or the construction industry, or for use in kitchens, or for use in agriculture.

39. Therein lay the logical difficulty with the Employers’ focus on the product that they make, as opposed to the essential nature of what they do, and how they do it.  The essential character of the employers is that they melt, pour, bend, press, shape, grind, weld, polish, finish and sell metal products. 
40. The working lives of the employees who perform the work are focused entirely on metalworking processes.

41. While the employers made much of who their competitors are as manufacturers, that comparison is not the only one that matters.  It is also necessary to ask: who are the counterparts of the workers employed in these factories? Their counterparts are metalworkers in all the other foundries and forges who make use of the same processes, apply the same skills, and deserve the same or similar financial reward for their efforts.

42. When it comes to the need for sensible and orderly bargaining arrangements within the contemplation of the LRA it is certainly logical that all metalworkers who apply the same skills and have the same workplace experiences in forges and foundries should be treated on a similar footing – by being included within the same framework for collective bargaining, namely the MEIBC. 

43. NUMSA contended that the essential nature of the operations undertaken by the employees in question does not lie with the nature of the product, but with the nature of the work. The product is secondary, and it is no more than a variable – with the insertion of a new die or a new mould - to change the identity of the end products.  The process is not a variable, even though it may involve varying levels of sophistication.  It remains constant – and it is therefore the best way of identifying the essential character of the industry.

44. The further difficulty with the Employers’ focus on product rather than process is that it enables them to switch industries in the way that they switch inserts, i.e. moulds or dies. While their workers would continue to perform the same operations all day long, the Employers effectively insist on being permitted to be in the metal industry in the morning (when manufacturing non-automotive items), to be in the motor industry in the afternoon (when manufacturing automotive components), and then to be in the aviation industry in the evening (when manufacturing aviation components).

45. In conclusion: when it comes to the policy considerations that form part of the demarcation determination, NUMSA submits that metalworkers should be treated alike, regardless of what product they make out of metal.  They belong together under the auspices of the MEIBC, which is an industry body that was specifically set up to cater for the interests of metalworkers and their employers.

46. At the level of industrial relations policy, the proposed re-demarcation has the potential to yield unfair advantages for some of the Employers.  When it comes to the labour cost base of their automotive products, they want to have the benefit of the less onerous conditions of employment that prevail in the motor industry. Those of their competitors which make predominantly non-automotive products remain in the metal industry, but will be bound by the higher cost base arising from MEIBC conditions of employment.  That is also unacceptable, from a policy perspective.

47. For decades, it made perfect sense that even when a product was an automotive component, the fact that it had been manufactured in a forge or foundry by way of typical metalworking processes would leave those operations within the scope of the MEIBC.  This did not give rise to any anomalies.  On the contrary: all metalworkers could consistently be bargained for within a single, coherent, custom-designed framework.

48. Nonetheless, arguably the present dispute is a manifestation of tension between the registered scope of the MEIBC and the registered scope of MIBCO.  NUMSA does not accept that the CCMA’s determination can properly be based only on examination of the respective registered scopes of the two bargaining councils.  As has already been pointed out, considerations of policy must also be considered.  In TOWU v Golden Arrow Bus Services supra the arbitrator drew attention to the limited importance of how the scope of industries were defined in bargaining council constitutions or collective agreements:

“Rather the arbitrator's role is to define what the scope of an industry or service should properly be. That being the case I cannot see that the intentions or conduct of the parties in entering into agreements giving effect to the definition (the terms of which are in any event not in dispute) can in any way be relevant to the issues to be determined. Similarly, I cannot see that a notion of the primacy of collective agreements has any application in the context of a section 62 determination.”

Attaching proper weight to the history and different collective bargaining practices and structures as between the MEIBC and MIBCO

49. The Employers helpfully presented the CCMA with the historical scope of registration of the MEIBC.  A number of these features are instructive.

50. The first point is that the MEIBC and its predecessors, have a long history as part of the South African industrial relations framework, going back to the registration in 1944 of the former National Industrial Council for the Iron, Steel, Engineering and Metallurgical Industry of South Africa.

51. Secondly, the assembly of motor vehicles has historically been excluded.

52. Thirdly, the processing of metals has historically formed part of the registered scope of the MEIBC and its predecessors.

53. Also, as from 29 February 1952, the plastics industry has been included, and it has consistently remained that way ever since.

54. Insofar as the historical scope of registration of the MEIBC is concerned, there have been no recent developments which have taken place that somehow redefined the boundaries between industries for employers such as the Applicants.  The framework applicable to them has remained unchanged for decades – at least since 1952.  The MEIBC’s registered scope has changed in many other respects, but none of those changes are pertinent to the current dispute.

55. The Employers’ current discomfort at being subject to the MEIBC’s jurisdiction was a recent development by the time of the CCMA proceedings. For decades the Employers saw no contradiction between being engaged in the manufacture of automotive components, while being registered with the MEIBC.  Mr Manners’ evidence left no doubt that the initiatives that he took for purposes of re-demarcating certain employers into the motor industry only arose out of dissatisfaction with bargaining processes in the MEIBC. That dissatisfaction is rooted in a desire for plant level bargaining, which is submitted to be contrary to the purpose of centralised collective bargaining promoted through the bargaining council structures.
56. It is respectfully submitted that the long-standing satisfaction of the Employers with being within the scope of the MEIBC is readily explained.  It makes sense that even when a product was an automotive component, the fact that it has been manufactured in a forge or foundry by way of typical metalworking processes, leaves those operations within the scope of the MEIBC.  This does not give rise to any anomalies.  On the contrary, all metalworkers’ terms and conditions of employment are determined within a single, coherent, custom-designed and centralised bargaining framework.

E.
APPLICATION FOR LEAVE TO APPEAL TO ANY OTHER COURT

57. The Applicant has not applied for special leave to appeal to any other court and does not intend doing so.
F.
RELIEF

58. In the premises the Applicant respectfully prays for an order in terms of which the Applicant is granted leave to appeal to the Constitutional Court against the whole of the judgment of the Labour Appeal Court, as more fully set out in the Notice of Motion.
   _____________________________







PRUDENCE GQOBA



I certify that this affidavit was signed and sworn to before me at _____________________ on this the __________ day of March 2020, the Deponent having acknowledged that she knows and understands the contents of this affidavit, the Regulations contained in Govt. notice No 1258 of July 1972 and R 1648 of 19 August, 1977, having been complied with.

____________________________

COMMISSIONER OF OATHS

� Annexure “A” hereto.


� Paras 59 and 61 of the award.


� Annexure “B” hereto.


� In this regard attention is drawn to Paulsen and Another v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 (CC).


� Coin Security (Pty) Ltd v CCMA (2005) 26 ILJ 840 (LC) at para 59.





� Coin Security (supra) at para 63.


� At [43] and [63 -64].  This dictum was cited with apparent approval by the Labour Appeal Court in South African Municipal Workers Union v Syntell (Pty) Ltd and others, unreported LAC Case no: CA 3/2013 at paras 23 & 24.





� [2003] 11 BALR 1307 (CCMA).
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