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_____________________________________________________________ 

RESPONDENT’S SUBMISSIONS 

 ____________________________________________________________ 

 

INTRODUCTION 

1. Respondent has been asked to make submissions to this Court in 

response to the issues listed below: 

1.1. Whether the argument that the common law of delict, 

specifically the law pertaining to causation, should be 
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developed in accordance with the Constitution, was advanced 

in the trial court and/or appeal to the Supreme Court of Appeal? 

and 

1.2. If not, whether it can be raised for the first time in this Court? 

1.3. Whether the amendment, wherein applicant introduces the 

claim of constitutional damages, seeks to recover the same 

debt as sought in the original particulars of claim? and 

1.4. If the amendment is granted, whether the respondent will be 

able to raise the defence of prescription? 

2. Respondent responds as follows to Applicant’s submissions and this 

Court’s directions. 

DEVELOPING THE COMMON LAW OF CAUSATION  

3. Respondent agrees with Applicant’s submission that the argument that 

the common law of delictual liability pertaining to causation should be 

developed, was not advanced in the trial court and/or the Supreme 

Court of Appeal.
1
  

                                                           
1
 Applicant’s submissions: page 2, para 2.1  
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4. We submit that Applicant has conceded that the trial court made a 

proper determination, inter alia, in respect of the issue of causation,
2
 

and therefore did not seek development of this aspect in the Supreme 

Court of Appeal. 

5. We submit therefore that this issue is being raised for the first time in 

this Court, whereby Applicant is, at this belated stage, changing the 

cause of action that he relied upon in his original particulars of claim, 

being negligent omission, to include the act of detention.
3
 Applicant 

contends that the interaction between the act of detention and the 

alleged negligent omission of the Respondent, was not considered by 

the Supreme Court of Appeal.
4
 

6. We submit that Respondent had to deal with negligent omission only, 

and had the act of detention been originally pleaded, then Respondent 

would have had an opportunity to defend, or justify, the act of detention.  

7. We submit that the Supreme Court of Appeal expanded the test for 

causation further than the trial court did. A copy of the trial court 

judgment, from the appeal record, is annexed hereto marked “G”.  The 

trial court found, firstly, that it was more probable than not that 

                                                           
2
 Annexure A of Applicant’s submissions: paras 2, 10 and 11  

3
 Applicant’s submissions: page 3, para 2.7; Applicant’s application to this Court: page 17, para 40 

4
 Applicant’s submissions: pages 3-4, para 2.7; Applicant’s application to this Court: pages 14-15, paras 30-32 
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Applicant contracted tuberculosis in prison.
5
 Then the trial court went 

on to consider the first two steps in respect of foreseeability, viz. 

whether it was foreseeable by the reasonable person that the 

conditions in prison would cause tuberculosis to spread,
6
 and secondly, 

whether the reasonable person, in Respondent’s position, would have 

taken steps to prevent the spread of tuberculosis.
7
 

8. We submit that the trial court failed to undertake the final step in the 

analysis, namely, substituting the steps Respondent should have taken 

with the hypothetical conduct of the reasonable person, and then 

considering whether the harm would have occurred even if the conduct 

had been complied with.  

9. We submit that this is what the Supreme Court of Appeal analysed and 

decided upon.
8
 The Supreme Court of Appeal’s reasoning as to why 

Respondent failed to discharge the burden of proof in respect of factual 

causation is set out in the judgment, and, it is submitted, is 

unanswerable.
9
  

                                                           
5
 Annexure G: record pages 3456-3460, paras [230] – [237] 

6
 Annexure G: record pages 3460-3462, paras [238] – [242] 

7
 Annexure G: record pages 3462-3467, paras [243] – [252] 

8
 Annexure DL1: Application for Leave to Appeal - SCA judgment: page 23, para [61] 

9
 Annexure DL1: Application for Leave to Appeal - SCA judgment: pages 22-23, paras [59], [60] and [61] 
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10. We submit, for these reasons and for those that follow, that Applicant’s 

appeal to this Court should be dismissed.  

REQUIREMENTS FOR RAISING NEW ISSUES ON APPEAL   

11. Applicant brings this application in terms of Rule 19 of the Rules of this 

Court.  

12. This Court has repeatedly
10

 stated that in deciding whether or not to 

grant leave to appeal, this Court must consider whether  

12.1. the matter being raised is a constitutional issue; and  

12.2. if it is ‘in the interests of justice’ for the Applicant to be given 

leave to appeal. 

i. Constitutional issue 

13. We submit that the Applicant’s argument that the law relating to 

causation had to be developed raises firstly, not a legal issue, and 

secondly, not a constitutional issue, but, instead a purely factual issue. 

                                                           
10

 More recently in Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) at paras [48]-

[49] 
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14. We submit that the distinction between factual causation and 

remoteness was clearly drawn by the Supreme Court of Appeal.
11

 An 

enquiry into factual causation answers the question whether the 

relevant act of commission or omission factually caused or contributed 

to the harm giving rise to the claim. Notwithstanding the fact that any 

test for causation has some normative elements, the primary role of the 

factual causation inquiry is to establish a factual link between the 

conduct and the loss. Being a question of fact, it cannot depend upon 

policy considerations,
12

 but involves a subjective inquiry wherein a court 

has to determine, on the probabilities, what the relevant consequences 

would have been if the proper conduct had been followed in the first 

place. 

15. We submit that that the Supreme Court of Appeal correctly conducted 

this factual enquiry in its determination of the factual cause of 

Applicant’s harm.
13

 

16. In the event that this Court finds that this ground of appeal raises a 

constitutional issue, then we submit, for the reasons below, that it would 

not be in the interests of justice to grant this appeal.  

                                                           
11

 International Shipping Co (Pty) Ltd v Bentley 1990 1 SA 680 (A) at 700F - I 

12
 Minister of Safety & Security v Carmichele 2004 3 SA 305 (SCA) at para [58] 

13
 Annexure DL1: pages 22-23, at para [55], [59] to [64] 
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ii. Interests of justice 

17. We submit that Applicant has failed to advance any grounds why it is in 

the interests of justice to grant the application for leave to appeal. 

18. This Court has warned that while there may be cases where the 

interests of justice require that a constitutional complaint be raised for 

the first time before this Court, these would be rare and exceptional 

cases.
14

 

19. We submit that this Court must weigh the following relevant factors in 

determining whether it is in the interests of justice to grant the 

application, namely: 

19.1. Applicant is raising the argument that the common law of 

delictual liability, specifically the law pertaining to causation, 

should be developed in line with constitutional values, for the 

first time in this Court, causing considerable prejudice to 

Respondent. 

19.2. The trial court and Appeal Court have not had an opportunity to 

deal with, consider and/or give judgment on this issue. 

                                                           
14

 Phillips and Others v National Director of Public Prosecutions 2006 (1) SA 505 (CC) at para [44], and more recently in 

Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd supra fn10 at para [63]   
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19.3. There is insufficient evidence to enable this Court to deal with 

and dispose of the matter without having to refer the matter 

back to the trial and/or Appeal Court for the hearing of further 

evidence. 

19.4. If this appeal is allowed, then Respondent will incur substantial 

losses in time and costs in adducing new evidence. 

19.5. There are no prospects of success with regard to the argument 

that the common law of causation should be developed in 

accordance with constitutional norms.  

20. This Court has said that it is also not in the interests of justice for 

eleven judges of the highest court in constitutional matters to hear 

matters at first instance which could conveniently have been dealt with 

by a single judge of a High Court or by the Appeal Court.
15

 

21. In addition, it is not in the interests of justice for a court to sit as a court 

of first and last instance over matters of law or fact where there is no 

possibility of appealing against its decision.
16

  

                                                           
15

 Dormehl v Minister of Justice and Others 2000 (2) SA 987 (CC) at para 5.2 

16
 Bruce v Fleecytex Johannesburg CC 1998 (2) SA 1143 (CC) at paras [7] to [8], most recently confirmed in Everfresh 

Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd supra fn10 at para [29]; Crown Restaurant CC v Gold Reef City 

Theme Park (Pty) Ltd 2008 (4) SA 16 (CC) at para [5]  
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22. We submit that the proper approach was stated by this Court, viz. that 

parties who challenge the constitutionality of provisions in a statute 

must raise the constitutionality of the provisions sought to be 

challenged at the time that they institute legal proceedings.
17

 This Court 

later stated that while it is so that the test in respect of proper pleading 

in Prince
18

 related to a challenge to the constitutional validity of a 

provision in a statute, that test is of equal force where a party seeks to 

invoke the Constitution in order to adapt or change an existing 

precedent or a rule of the common law or of customary law in order to 

promote the spirit, purport and objects of the Bill of Rights.
19

  

23. This Court has stressed that the obligation of courts to develop the 

common-law, in the context of section 39(2) objectives, is not purely 

discretionary, but implies that where the common law is deficient in 

promoting the s 39(2) objectives, courts are under a general obligation 

to develop it appropriately. This Court said it was a general obligation, 

because while courts need not conduct this exercise in each and every 

case that comes before them, there might be circumstances where a 

court is obliged to raise the matter on its own and require full argument 

from the parties.
20

 This Court also stated that if it is implicit 'that the 

                                                           
17

 Prince v President, Cape Law Society, and Others 2001 (2) SA 388 (CC) at para [22] 

18
 Id at para [22] 

19
 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd supra fn10 at para [52] 

20
 Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 

938 (CC) at [39] 
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common-law had to be developed beyond existing precedent', the 

courts were obliged to follow the two-stage process, namely to enquire 

whether the common law falls short of the spirit, purport and objects of 

the Constitution, and, if so, to determine how that 'development is to 

take place'.
21

 

24. We submit that Applicant had not raised the argument at the trial court 

and Appeal Court, that the causation aspect of the common law of 

delictual liability is deficient, and therefore requires development in 

accordance with the section 39(2) objectives.  Furthermore, Applicant 

has failed to show how that 'development is to take place'.
22

  

25. This Court said that litigants who seek to invoke the provisions of 

section 39(2) must ordinarily plead their case in the court of first 

instance in order to warn the other party of the case it will have to meet 

and the relief sought against it. The obvious benefit of so pleading is 

that the High Court and the Supreme Court of Appeal will be afforded 

the opportunity to help shape the common law and customary law in 

line with the normative grid of the Constitution.
23

 

                                                           
21

 Id at para [40] 

22
 Id at para [40] 

23
 Id at paras [54] – [55] 
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26. This Court emphasised that the views and approach of the ordinary 

courts, and particularly the Supreme Court of Appeal, are of particular 

significance and value where the development of the common-law is in 

issue. Unless there are special circumstances, this Court should not 

consider this kind of matter as a court of first instance.
24

  

27. We submit that Applicant has failed to establish special circumstances 

that would justify this Court being a court of first and last instance in a 

matter that implicates the development of the common law of 

causation.  

28. We submit that if this appeal is allowed then this Court will face a wide-

ranging enquiry into the law of causation, and there is insufficient 

evidence on the pleadings to deal with this issue.  

29. Respondent will be severely prejudiced in having to introduce new 

evidence at this late stage. This Court has found that new evidence on 

appeal will only be admitted in this Court in very rare circumstances.
25

 

This Court has emphasised that for such evidence to be admitted a 

reasonably sufficient explanation for the failure to tender the evidence 

earlier in the proceedings had to be offered, finality was important, and 

the evidence tendered had to be weighty and material. Admitting new 
                                                           
24

 Lane and Fey NNO v Dabelstein and Others 2001 (2) SA 1187 (CC) at para [5] 

25
 Id at para [5]; Carmichele v Minister of Safety and Security supra fn20 at paras [50] – [55]; Everfresh Market Virginia 

(Pty) Ltd v Shoprite Checkers (Pty) Ltd supra fn10 at para [48] 
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evidence on appeal would thus be done sparingly and only in 

exceptional circumstances.
26

    

CONSTITUTIONAL DAMAGES 

30. In the amended particulars of claim, Applicant had set out his claim in 

terms of High Court Rule 18(10) which provides that a party suing for 

damages must set these out in a manner that will allow the opposing 

party to reasonably assess the quantum thereof.
27

 A copy of the 

particulars of claim, from the appeal record, is annexed hereto marked 

“H”. 

                                                           
26

 Rail Commuters Action Group and Others v Transnet Ltd t/a Metrorail and Others 2005 (2) SA 359 (CC) at para [43] 

27
 High Court Rule 18 (10) A plaintiff suing for damages shall set them out in such manner as will enable the defendant 

reasonably to assess the quantum thereof: Provided that a plaintiff suing for damages for personal injury shall specify 

his date of birth, the nature and extent of the injuries, and the nature, effects and duration of the disability alleged to give 

rise to such damages, and shall as far as practicable state separately what amount, if any, is claimed for-  

(a) medical costs and hospital and other similar expenses and how these costs and expenses are made up; 

(b) pain and suffering, stating whether temporary or permanent and which injuries caused it; 

(c) disability in respect of- 

(i) the earning of income (stating the earnings lost to date and how the amount is made up and the estimated 

future loss and the nature of the work the plaintiff will in future be able to do); 

(ii) the enjoyment of amenities of life (giving particulars); and stating whether the disability concerned is 

temporary or permanent; and 

(d) disfigurement, with a full description thereof and stating whether it is temporary or permanent. 
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31. Applicant had averred that as a result of the active tuberculosis 

infection and the sequelae thereof, he suffered patrimonial damages in 

the amount of R 345 000.00, calculated as follows:
28

 

Past hospital and medical expenses   R    1 000.00 

Future hospital and medical expenses   R 100 000.00 

Loss of earning capacity / past and future  

loss of income      R 144 000.00 

General damages      R 100 000.00 

 

32. In this appeal Applicant has asked that nominal monetary damages, for 

the constitutional breaches, be awarded by this Court,
29

 because ‘the 

direct breach of applicant’s substantive constitutional rights that were in 

issue before the court below justify and call out for clear assertion of 

their independent existence’.
30

 

33. Applicant asked this Court to amend the particulars of claim by 

‘declaring that the state, represented by respondent and respondent’s 

servants, acted unlawfully in detaining the applicant as an unsentenced 

prisoner in the maximum security prison at Pollsmoor Prison while 

tuberculosis, a contagious disease, was prevalent and the respondent’s 

                                                           
28

 Annexure H: record pages 11-14 

29
 Applicant’s application to this Court: page 23, para 52  

30
 Applicant’s application to this Court: page 24, para 53 
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management of tuberculosis was sporadic or non-existent, in that the 

said detention of applicant infringed his constitutional rights under 

sections 10 (human dignity), 11 (to life), 12(1) (to freedom and security 

of the person), 12(1)(e) (not to be treated or punished in a cruel, 

inhuman or degrading way) , 35(2)(e), (to conditions of detention that 

are consistent with human dignity and the provision at state expense, of 

adequate accommodation and medical treatment), and because the 

duty of the state under section 27(2) (to take measures to achieve 

applicant’s access to health care services) was breached’.
31

 

34. We submit, for the reasons set out below, that Applicant does not seek 

to recover the same debt that was sought in the original claim, being 

patrimonial damages based on a delictual action, but is raising a new 

claim or debt of constitutional / nominal damages based on the breach 

of constitutional rights arising from Applicant’s detention. 

35. This Court has repeatedly affirmed that leave to appeal will be granted 

if the Applicant raises a constitutional matter or an issue connected with 

a decision on a constitutional matter, and if it is in the interests of justice 

to grant leave to appeal. 

 

 

                                                           
31

 Applicant’s application to this Court: pages 2-3, para 3.3(a) 
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REQUIREMENTS FOR ASSESSMENT OF QUANTUM 

36. Applicant’s claim for damages was premised upon the delictual 

objective that he should be restored to the position that he would have 

been in had the delict not been committed, that is the position he would 

have been in had he not contracted tuberculosis.
32

  

37. Applicant’s quantum was calculated using the sum-formula approach, 

developed by German jurist Mommsen.
33

 In terms of the sum-formula 

approach, damage is the negative difference between a person’s 

current patrimonial position, after the damage-causing event, and the 

patrimonial position which would have hypothetically have existed if the 

damage-causing event had not occurred.
34

  

38. In his application to this Court, Applicant raises, for the first time, a new 

cause of action, that is, a breach of constitutional rights based on the 

unlawful detention of Applicant, and a new debt in the form of the claim 

for constitutional / nominal damages. Self-evidently, the purpose of 

awarding constitutional damages is not necessarily to put the claimant 

in the position he would have been in but for the breach. 

                                                           
32

 Annexure H: record page 12, para 21 

33
 Visser & Potgieter Law of Damages, 3 ed, para 4.2 

34
 Id para 4.2.2 
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39. The inquiry remains whether the cause of action and the new debt for 

constitutional / nominal damages is a constitutional issue, and if so, 

whether it is in the ‘interests of justice’ to allow the appeal. 

i. Constitutional issue 

40. This Court recognised, in principle, that 'appropriate relief' should 

include an award of damages where such an award was necessary to 

protect and enforce Chapter 3 rights. However, when it would be 

appropriate to do so, and what the measure of damages should be, 

would depend on the circumstances of each case and the particular 

right which had been infringed.
35

 

41. It appears that while our courts undoubtedly have the power to make 

awards of damages for breaches of constitutional rights, they have 

been relatively slow to do so.
36

 In general, constitutional damages have 

only been awarded where the remedy of common law damages would 

ordinarily not have been available, though the courts have not 

expressly articulated this as the guiding principle.
37

 

                                                           
35

 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) at para [60] 

36
 President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici 

Curiae) 2005 (5) SA 3 (CC) at paras 58-60, Fose v Minister of Safety and Security supra fn35 at paras [101]- [103]; 

MEC, Department of Welfare, Eastern Cape v Kate 2006 (4) SA 478 (SCA) at para [33] 

37
 President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici 

Curiae) supra fn36 and MEC, Department of Welfare, Eastern Cape v Kate supra fn36  at paras [26]-[27] and [33] 
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42. Here the common law remedy of a delictual action was available.  

Unfortunately for Applicant, no or insufficient evidence was led in order 

for Applicant to discharge the onus it bore.  This is not the same as the 

absence of a remedy. 

43. We submit, in any event, that in the event that this is determined to be a 

constitutional issue, it would not be in the interests of justice to grant 

leave to appeal, for the reasons set out below.  

ii. Interests of justice 

44. We submit that Applicant has failed to 

44.1. raise the new cause of action, being the breach of constitutional 

rights, and the new debt in the form of the claim of constitutional 

/ nominal damages, in the trial court and Appeal Court; 

44.2. set out a clear and concise assessment of how the claim for 

constitutional / nominal damages has been calculated; 

44.3. give any reasons, and/or furnish this Court with any exceptional 

circumstances, for the introduction of a new claim at this late 

juncture. 

44.4. provide directions as to how this amendment should be dealt 

with, that is, whether the matter should be referred back to the 
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trial court to be heard anew or whether this Court must hear the 

matter.  

45. Respondent would be severely prejudiced if this amendment is allowed. 

The amendment will raise a new cause of action, as well as a new debt, 

and Respondent would have to raise the defence of prescription, 

alternatively res judicata, and may be compelled to adduce new 

evidence to defend its position, incurring substantial costs and the 

unnecessary wasting of time, as the matter may be referred back to the 

trial court.    

46. Our courts have entrenched the ‘once and for all’ rule in any claim for 

damages: the rule is to the effect that a plaintiff must claim all damages, 

already sustained and prospective, in one action, flowing from one 

cause of action.
38

 Our courts have said that the purpose of the “once 

and for all” rule is to prevent a multiplicity of actions based upon a 

single cause of action, and to ensure that there is an end to litigation. 

Closely allied to the 'once and for all' rule is the principle of res judicata 

which establishes that, where a final judgment has been given in a 

matter by a competent court, then subsequent litigation between the 

same parties, in regard to the same subject-matter and based upon the 

same cause of action is not permissible and, if attempted by one of 

them, can be met by the exceptio rei judicatae vel litis finitae. The 

                                                           
38

 Evins v Shield Insurance Co Ltd 1980 2 SA 814 (A) 835 
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object of this principle is to prevent the repetition of lawsuits, the 

harassment of the opposing party by a multiplicity of actions and the 

possibility of conflicting decisions.
39

 

47. In effect this means that Applicant may only claim damages or 

satisfaction once, for all damage arising from a single cause of action.  

48. In the event that this amendment is allowed, Respondent will have to 

raise the defence of res judicata on the basis that Applicant had sought 

damages “once and for all” in his original claim.  

49. Furthermore, as Applicant has failed to suggest directions as to how 

this amendment will be dealt with, Respondent would be prejudiced if 

this matter is heard by this Court, as the trial court and Appeal Court 

have not had an opportunity to hear this aspect and give their insights. 

In the likelihood of this matter being referred back to the trial court, 

Respondent will incur substantial costs and wastage of time in 

defending a matter that should have been raised on the original 

pleadings. 

50. We submit that it would not be in the interests of justice to allow an 

amendment which raises a new cause of action and a new debt for 

constitutional / nominal damages. 

                                                           
39

 Id at 835 
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PRESCRIPTION 

51. In his original claim for patrimonial damages, Applicant based his cause 

of action on the incident of him contracting active TB, that is, in June 

2003.
40

 In his claim for constitutional / nominal damages, Applicant has 

based his cause of action on the breach of constitutional rights arising 

from his detention. 

52. Our courts have determined that an amendment to a pleading, even if 

effected after the debt originally claimed has run its course, will be 

permissible, provided that the debt claimed in the amendment is the 

same or substantially the same debt as originally claimed.
41

 

53. In order to decide whether the debt claimed in the proposed 

amendment has become prescribed, it is necessary to identify the debt 

in question.
42

 This exercise would involve a comparison of the 

allegations and relief claimed in the summons, with the allegations and 

relief claimed in the amendment, to ascertain if the debt is substantially 

the same.
43

 If it is, then the amendment is permissible and should be 

                                                           
40

 Annexure H: record page 8, para 14 

41
 Drennan Maud & Partners v Pennington Town Board 1998 (3) SA 200 (SCA) at 212F – J; Rustenberg Platinum Mines 

v Industrial Maintenance Painting Services 2009 1 All SA 275 (SCA) at para 13; CGU Insurance Ltd v Rumdel 

Construction (Pty) Ltd 2004 (2) SA 622 (SCA) at paras [5]-[6]; Associated Paint & Chemical Industries (Pty) Ltd t/a 

Alberta Paint & Lacquers v Smith 2000 2 SA 789 (SCA) at 794C–G; Sentrachem Ltd v Prinsloo 1997 (2) SA 1 (A) at 

15H–16D 

42
 Drennan Maud & Partners v Pennington Town Board supra fn41 

43
 CGU Insurance v Rumdel Construction (Pty) Ltd supra fn41 at para [7] 
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allowed. Therefore, even if the amendment introduces a new cause of 

action, the amendment will still be allowed provided the debt claimed 

remains the same.
44

 

54. We submit that the debt claimed in Applicant’s proposed amendment 

relates to nominal damages, and the cause of action relates to a breach 

of constitutional rights, which differs from his original claim of 

patrimonial damages which is based on the tuberculosis infection. 

55. In the event that the amendment is allowed, we submit that Respondent 

will be able to raise an effectual defence of prescription. 

 

________________________ 

ISMAIL JAMIE SC 

 

       ________________________ 

       DHESHNI PILLAY 

 

       Counsel for the Respondent 

Chambers 

       CAPE TOWN 

       23 May 2012  

                                                           
44

 Rustenberg Platinum Mines v Industrial Maintenance Painting Services supra fn41 at 280h–i 


