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INTRODUCTION 

1. The Applicant (“Mr Lee”) was incarcerated in the admission section 

of the maximum security prison at Pollsmoor in Tokai (“Pollsmoor”), 

Cape Town from November 1999 to 27 September 2004. 

 

2. During his period of imprisonment, Mr Lee became infected with 

tuberculosis (“TB”), which he became aware of in June 2003.  (Mr 

Lee does not know when he became infected with TB but it is 

accepted that this occurred during his incarceration at Pollsmoor.) 

 

3. On 3 December 2004 Mr Lee issued Summons in terms whereof he 

claimed damages against the Respondent (“the Minister”) in an 

amount of R 345 000.00 together with interest and costs.1

 

     

4. The Minister defended the claim and on 16 March 2005 filed a Plea 

in which he denied liability. 

 

5. The parties agreed to the separation of merits from quantum.  

Accordingly, the proceedings to date have dealt only with the merits 

of the claim. 

                                                           
1 Mr Lee subsequently amended his Particulars of Claim on 16 March 2010. 
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6. On 11 March 2011 the Western Cape High Court gave judgment in 

favour of Mr Lee.2

 

  The WCC declared the Minister to be liable to Mr 

Lee in delict pursuant to the latter having become ill with TB whilst 

he was incarcerated in the maximum security prison at Pollsmoor.  

A costs order was granted against the Minister. 

7. The Minister appealed to the Supreme Court of Appeal against the 

judgment and order of the WCC.  He did so with the leave of the 

court of first instance. 

 

8. On 23 March 2012 the SCA gave judgment in terms whereof the 

Minister was absolved from liability and each party was ordered to 

pay its own costs before both the WCC and the SCA.3

 

 

9. On 16 April 2012, Mr Lee made application for leave to appeal to 

this Court: 

 
9.1. In the first instance, he seeks an order declaring the Minister 

to be liable to him in delict pursuant to having become ill with 

TB while he was incarcerated at Pollsmoor Prison together 

with an order for costs. 

                                                           
2 Reported as:  Lee v Minister of Correctional Services 2011 (6) SA 564 (WCC). 
3 Reported as:  Minister of Correctional Services v Lee 2012 (3) SA 617 (SCA). 
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9.2. In the alternative

 

, he seeks an order authorising him to 

amend his particulars of claim to include certain declaratory 

relief relating to an infringement of a range of constitutional 

rights and to claim constitutional damages in the amount of 

R200 000.00, together with costs.  (We shall refer to this 

aspect of the relief as “the alternative residual relief”.) 

10. The Minister opposes Mr Lee’s application for leave to appeal to this 

Court.  The Minister’s grounds of opposition are set forth in his 

opposing affidavit dated 2 May 2012.  The opposition is mounted on 

inter alia the following grounds: 

 

10.1. That the grounds of appeal in respect of causation and onus 

do not raise constitutional issues and it would not be in the 

interests of justice to grant the relief sought. 

 

10.2. That the grounds of appeal in respect of the failure to 

develop the common law on issues of causation and onus do 

not raise constitutional issues and it would not be in the 

interests of justice to grant the relief sought. 
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10.3. That the alternative relief in respect of constitutional 

damages cannot competently be raised at this stage and in 

this way before this Court. 

 

11. On 7 May 2012, the Chief Justice issued Directions in terms 

whereof the parties were invited to lodge written submissions on the 

following: 

“(a) Was the argument that the common law of delictual 
liability and specifically the law pertaining to causation, 
should be developed in accordance with the 
Constitution advanced in the trial court and/or the 
Supreme Court of Appeal, and if not so, can it be 
raised for the first time in this Court. 

 
(b) Does the claim for constitutional damages the applicant 

seeks to introduce seek to recover the same debt as 
that sought in the original claim, or will the respondent 
be able, if the amendment is granted, to raise a 
defence of prescription.” 

 

12. Pursuant thereto, both parties filed written argument addressing the 

issues raised by the Chief Justice.  The submissions previously 

advanced on behalf of the Minister will not be repeated herein but 

will be relied upon at the hearing of this matter.4

 

 

                                                           
4 Save for the issue of whether a constitutional matter has been raised.  On this issue, we rely 
on the submissions advanced herein. 
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13. On 30 May 2012, the Chief Justice issued further Directions in 

terms whereof the application for leave to appeal was set down for 

hearing and the parties were directed to submit an agreed 

statement based on the factual findings of the High Court and the 

Supreme Court of Appeal setting out the facts that are necessary for 

this Court to determine the issues before it.5

 

 

14. Pursuant thereto, both parties submitted an agreed statement of 

facts.  

 

15. Shortly thereafter, two separate applications for admission as Amici 

were brought.6

 

 

16. On 1 August 2012, the Chief Justice issued further Directions in 

terms whereof the parties were informed that the merits of the 

appeal would be determined at the hearing.  The parties were also 

directed to file written submissions.  An order regulating the further 

conduct of this matter was issued by the Court on 6 August 2012

                                                           
5 Certain further directions were issued in the event that the parties were unable to agree on 
a statement of facts.  It was also ordered that further directions would be issued after 22 June 
2012. 

. 

6 The Submissions advanced on behalf of the Amici will be addressed in separate Submissions 
that will be filed on behalf of the Minister in accordance with the Court Order of 6 August 
2012. 
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17. These submissions are filed pursuant to the Directions and Order of 

this Court and are structured as follows: 

 
17.1. First, we address certain key aspects of the judgment of the 

SCA and the implications thereof for the hearing of this 

matter. 

 

17.2. Second, we identify the grounds of appeal relied on by Mr 

Lee and the relief that is in actual fact being sought from this 

Court. 

 
17.3. Third, we address Mr Lee’s application for leave to appeal. 

 
17.4. Fourth, in the event that this Court is inclined to grant Mr Lee 

leave to appeal, we address the merits of Mr Lee’s grounds 

of appeal.  

 
17.5. Finally, we briefly address the alternative relief sought 

relating to Mr Lee’s amendment of his particulars of claim. 
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THE JUDGMENT OF THE SCA AND THE IMPLICATIONS 
THEREOF FOR THIS APPLICATION 
 

18. The SCA found: (a) that the negligent failure on the part of the 

authorities to have reasonably adequate precautions against 

contagion ought to be categorised as wrongful7; (b) that the prison 

authorities failed to maintain an adequate system for the 

management of TB and in that respect they were negligent8; (c) that 

it cannot be found that but for the systemic omission, Mr Lee would 

not have contracted TB and on this ground the claim ought to have 

failed.9

 

 

19. Accordingly, these proceedings relate only to the issue of causation. 

This notwithstanding, issues of unlawfulness, wrongfulness and 

fault are addressed in the Submissions filed on behalf of Mr Lee.10

 

   

20. In the Submissions filed on behalf of Mr Lee, it is contended that: 

 
20.1. The degree of fault constituted recklessness.11

                                                           
7 CC Record page 43: SCA Judgment; par 35. 

 

8 CC Record page 46: SCA Judgment; par 44. 
9 CC Record pages 55-55: SCA Judgment; par 64. 
10 See Applicant’s Written Submissions dated 8 August 2012; par 55 and following. 
11 See Applicant’s Written Submissions dated 8 August 2012; par 63. 
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20.2. Mr Lee was exposed to an “unmitigated risk of infection by 

the State’s physical act of detaining him” and that he was 

therefore negligently detained.12

 

 

20.3. “The facts show that applicant’s infection with tuberculosis 

(TB) was caused by the act of detaining him, an omission to 

reduce risk of infection, and recklessness on the part of the 

authorities in regard to consequences.”13

 

 

It is submitted that none of these contentions are borne out by the 

evidence in this matter and accordingly ought not to be used as a 

basis for any order that this Court may make. 

 

21. Notwithstanding the provisions of Rule 19(3)(a), there are several 

factual and legal findings of the SCA that have not been challenged 

in Mr’s Lee’s application for leave to appeal.   

 

22. It is submitted that this matter falls to be considered against the 

following facts as referred to in the SCA’s judgment, none of which 

are the subject of challenge before this Court: 

                                                           
12 See Applicant’s Written Submissions dated 8 August 2012; par 66. 
13 See Applicant’s Written Submissions dated 8 August 2012; par 6. 
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22.1. That Mr Lee was in prison for more than four years during 

the course of which he appeared in Court about seventy 

times before he was acquitted and released in September 

2004.14

 

 

22.2. That initially Mr Lee was housed in a communal cell but for 

most of his incarceration he was housed in a cell designed 

for occupation by one person.  However, because of 

congestion, most often he would share the cell with one or 

two other prisoners.15

 

 

22.3. That Mr Lee was not aware of ever having shared the single 

cell with a prisoner who had TB; nevertheless isolation from 

all prisoners even if one is held in a single cell is “simply not 

possible”.16

 

 

22.4. That whatever management strategies might be put in place 

there will always be a risk of contagion if only because 

diagnosis is necessarily a precursor to intervention and that 
                                                           
14 CC Record page 32: SCA Judgment; par 1.  See too: CC Record pages 415-417: par 23 
and 30 of the Statement of Agreed Factual Findings. 
15 CC Record pages 35-36: SCA Judgment; par 12. See too: CC Record page 418: par 32 
and 33 of the Statement of Agreed Factual Findings. 
16 CC Record pages 35-36: SCA Judgment; par 12.  See too: CC Record page 419: par 34 of 
the Statement of Agreed Factual Findings. 
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the disease might often only be diagnosed well after the 

patient has become contagious.17

 

  

22.5. That it is just as likely that Mr Lee was infected by a prisoner 

who the prison authorities could not reasonably have known 

was contagious.18

 

 

22.6. That Mr Lee does not know the source of his infection.19

 

 

23. It is further submitted that the following findings of the SCA have not 

been challenged and should accordingly be accepted by this Court: 

 

23.1. That the question remains whether Mr Lee would have been 

infected if there had been reasonable management of the 

disease.20

 

 

                                                           
17 CC Record page 53: SCA Judgment; par 61.  See too: CC Record page 433: par 80 of the 
Statement of Agreed Factual Findings. 
18 CC Record page 54: SCA Judgment; par 63.  See too: CC Record page 435: par 86 of the 
Statement of Agreed Factual Findings. 
19 CC Record pages 54-55: SCA Judgment; par 64.  See too: CC Record page 435: par 87 of 
the Statement of Agreed Factual Findings. 
20 CC Record page 50: SCA Judgment; par 55. 
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23.2. That proof alone that reasonable precautions were not taken 

to avoid foreseeable harm, and that the harm occurred does 

not establish that the former caused the latter.21

 

 

23.3. That:  “[60] Many factors would need to be balanced against 

one another in determining what might reasonably be 

expected in a large prison, quite apart from what constitutes 

medical best-practice: the security demands of the prison; 

the financial resources that are available to the prison 

authorities; generally accepted practice amongst prison 

authorities; the extent to which trained personnel are 

available; the space available for isolation; the incidence of 

the disease; and other factors besides. What the enquiry 

would amount to is a substantial and complex systemic 

enquiry. The scant evidence in this case goes nowhere 

towards conducting that enquiry.” 

 
24. It should also be noted that the SCA assumed in favour of Mr Lee 

that he was “probably infected by a prisoner who had active TB 

while under the control of prison authorities.”22

                                                           
21 CC Record page 50: SCA Judgment; par 55. 

   

22 CC Record page 50: SCA Judgment; par 54. 



14 

 

25. It is common cause that a person who has been infected with the 

organism will not transmit it unless it has progressed to active 

disease.23

THE GROUNDS OF APPEAL RELIED ON BY MR LEE 

 

26. As regards his grounds of appeal, Mr Lee appears to contend that 

the SCA misdirected itself: 

 

26.1. By failing to approach the question of causation on the basis 

that his detention by the State, as an unconvicted prisoner at 

Pollsmoor was the sine qua non for his contraction of 

tuberculosis (i.e. the State made the election to expose a 

person, presumed to be innocent, to the threat of infection 

without managing that threat) and that the material question 

which arises in attributing delictual liability (how and where 

the risk must fall) is one of constitutional policy.24

 

 

26.2. By making conflicting findings which cumulatively denied him 

the benefit of his substantive constitutional rights and/or 

negated the granting of any relief for a person.25

                                                           
23  CC Record page 435: Par 87 of the Statement of Agreed Factual Findings. 

 

24 CC Record page 22: Application for Leave to Appeal; par 41.1. read with par 40. 
25 CC Record page 23: Application for Leave to Appeal; par 41.2. 
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26.3. By absolving the state of:  (a) responsibility for causing the 

threat and the risk attendant upon his incarceration; (b) the 

duty to justify constitutional violations found by the court 

which foreseeably and probably caused that threat / risk to 

eventuate; (c) any evidential onus to show that harm did not 

arise from the threat created by incarceration and additional 

risk posed by lack of management.26

 

 

26.4. By acting contrary to the provisions of section 34 of the 

Constitution by deciding the appeal unfairly in that it failed to 

place the onus on the state to demonstrate inter alia, 

generally accepted best practice among prison authorities, 

the security demands of the prison, financial resources 

available to the prison authorities; availability of trained 

personnel; space available for isolation, and the incidence of 

disease, which decisive information was peculiarly within the 

knowledge of the Minister; and non-suiting Mr Lee as a result 

of the dearth of evidence before the Court in this regard.27

 

 

                                                           
26 CC Record pages 23-24: Application for Leave to Appeal; par 42. 
27 CC Record page 24-25: Application for Leave to Appeal; par 43. 
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26.5. In the alternative, by failing to follow the approach in Van 

Duivenboden that a plaintiff is not required to establish a 

causal link with certainty, but only to establish that the 

wrongful conduct was probably a cause of the loss, which 

calls for a sensible retrospective analysis of what would 

probably have occurred based on the evidence and what can 

be expected to occur in the ordinary course of human affairs 

rather than an exercise in metaphysics.28

 

 

26.6. In the further alternative that the Court a quo failed to 

develop the common law concepts of causation and onus as 

they apply in the law of delict which resulted in various 

constitutional infringements.29

 

 

27. We shall address the merits of these grounds of appeal elsewhere 

in these Submissions only to the extent that they have been 

pursued in the Written Submissions filed on behalf of Mr Lee. 

THE RELIEF THAT IS IN ACTUAL FACT BEING SOUGHT BY MR 
LEE 

28. We submit that the relief that is in actual fact being sought by Mr 

Lee is: 

                                                           
28 CC Record page 25: Application for Leave to Appeal; par 44. 
29 CC Record page 26: Application for Leave to Appeal; par 45. 
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28.1. A development of the common law relating to factual 

causation. 

 

28.2. Alternatively, a proper application of the common law as set 

forth in Van Duivenboden

THE DEVELOPMENT OF THE COMMON LAW IN RESPECT OF 
FACTUAL CAUSATION 

. 

 

The law as it stands in respect of factual causation  
 

29. It is submitted that on a proper consideration of the law as it stands 

in respect of the issue of factual causation, what Mr Lee is actually 

seeking in respect of the grounds identified in paragraphs 26.2. to 

26.4. requires a development 

 

of the common law.  In support of this 

submission, we address hereunder the current law in respect of 

factual causation. 

30. As regards the requirement of causation in delict, in Skosana30

                                                           
30 Minister of Police v Skosana 1977 (1) SA 31 (A) at 34 E-G. 

 the 

SCA held that it gives rise to two distinct problems: (a) the first is a 

factual one and relates to the question as to whether the negligent 
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act or omission in question caused or materially contributed to the 

harm giving rise to the claim; and (b) if so, whether the negligent act 

or omission is linked to the harm sufficiently closely or directly for 

legal liability to ensue or whether the harm is too remote.  

 

31. As regards factual causation in Gore NO31, the Court held32

[32] In our law the time-honoured way of formulating the 
question is in the form of the 'but for' test. Can it be said that, 
but for the wrongful act complained of, the loss concerned 
would not have ensued? Applying this requires the process 
of inferential reasoning described by Corbett CJ in 
International Shipping Co (Pty) Ltd v Bentley: 

: 

what would 
have happened if the wrongful conduct is mentally eliminated 
and hypothetically replaced with lawful conduct?

 

 A plaintiff 
who can establish that, in such event, the loss would, on a 
preponderance of probabilities, not have occurred, recovers 
his damages in full, because causation is regarded as having 
been established as a fact. A plaintiff who cannot do so will 
get nothing. That there is no discount either way stems from 
the nature of the inferential process: the verdict must go one 
way or the other even if the scales are tipped only slightly in 
one direction (see eg Allied Maples Group Ltd v Simmons & 
Simmons (a firm);   Minister van Veiligheid en Sekuriteit v 
Geldenhuys). 

[33] With reference to the onus resting on plaintiff, it is 
sometimes said that the prospect of avoiding the damages 
through the hypothetical elimination of the wrongful conduct 
must be more than 50%. This is often followed by the 
criticism that the resulting all-or-nothing effect of the 
approach is unsatisfactory and unfair. A plaintiff who can 
establish a 51% chance, so it is said, gets everything, while a 
49% prospect results in total failure. This, however, is not 
how the process of legal reasoning works. 

                                                           
31 Minister of Finance v Gore NO 2007 (1) SA 111 (SCA). 

The legal mind 

32 See too:  mCubed Intl (Pty) Ltd v Singer NNO 2009 (4) SA 471 (SCA) at par 24. 
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enquires: What is more likely? The issue is one of 
persuasion, which is ill-reflected in formulaic quantification. 
The question of percentages does not arise (see to this 
effect Baroness Hale in Gregg v Scott).  Application of the 
'but for' test is not based on mathematics, pure science or 
philosophy. It is a matter of common sense, based on the 
practical way in which the ordinary person's mind works 
against the background of everyday-life experiences. ....

(Emphasis added) 
” 

 
 

32. Furthermore, a plaintiff is not required to establish the causal link 

with certainty, but only to establish that the wrongful conduct was 

probably a cause of the loss, which calls for a sensible retrospective 

analysis of what would probably have occurred, based upon the 

evidence and what can be expected to occur in the ordinary course 

of human affairs rather than metaphysics.33

 

 

33. It is significant that in the present application there is no challenge 

to the test for factual causation as formulated by the SCA on the 

basis of previous case-law.  Indeed, it is respectfully submitted that 

there can be no challenge to the formulation of this test which was 

initially enunciated in Siman34 and thereafter consistently followed 

and applied in numerous other decisions.35

                                                           
33  Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) at par 25.  See 
too:  Minister of Safety & Security v Hamilton 2004 (2) SA 216 (SCA) at par 43. 

 

34 Siman & Co (Pty) Ltd v Barclays National Bank Ltd 1984 (2) SA 888 (A) at 915B – H. 
35 International Shipping Co (Pty) Ltd v Bentley 1990 (1) SA 680 (A) at 700F – H; Minister of 
Finance v Gore NO 2007 (1) SA 111 (SCA); mCubed Intl (Pty) Ltd v Singer NNO 2009 (4) SA 471 
(SCA) at par 24. 
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34. Instead, it appears that Mr Lee is seeking a different approach to 

the determination of factual causation in instances where 

constitutional rights are implicated.  This, we respectfully submit 

requires a development

 

 of the common law. 

35. This Court has previously held that in considering the difficult 

question of what constitutes “development” of the common law for 

the purposes of section 39(2), where a common-law rule is changed 

altogether, or a new rule is introduced, this clearly constitutes the 

development of the common law. Furthermore, when a court is  

faced with a new set of facts, not on all fours with any set of facts 

previously adjudicated, it must decide whether a common-law rule 

applies to this new factual situation or not. If it holds that the new set 

of facts falls within the rule, the ambit of the rule is extended. If it 

holds that it does not, the ambit of the rule is restricted, not 

extended.36

 

 

36. In the circumstances, we emphasise that the relief being sought by 

Mr Lee in this application for leave to appeal fundamentally relates 

to a development

                                                           
36 K v Minister of Safety & Security 2005 (6) SA 419 (CC) at par 16. 

 of the common law. 
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Why the common law ought not to be developed  
 
37. It is submitted that there are at least four reasons as to why this 

Court should refuse the relief being sought by Mr Lee as regards 

the development of the common law: 

 

37.1. First, this issue is being raised for the first time before this 

Court of final instance. 

 

37.2. Second, Mr Lee has established no basis for the 

development of the common law relating to the test for 

factual causation. 

 
37.3. Third, Mr Lee has provided no indication to this Court as to 

how the law of factual causation ought to be developed.  

Indeed, the stance adopted by Mr Lee demands an 

abandonment of the requirement of factual causation in the 

law of delict in all instances where there is an alleged 

constitutional infringement. 

 
37.4. Fourth, there are far-reaching consequences of limitless 

liability for the State in the event that this Court was to 
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develop the common law in accordance with the submissions 

advanced by Mr Lee. 

Relief relating to the development of the common law is too late 
 

38. This Court has repeatedly held that there is an obligation on litigants 

to raise constitutional arguments in litigation at the earliest 

reasonable opportunity in order to ensure that our jurisprudence 

under the Constitution develops as reliably and harmoniously as 

possible.37

 

 

39. This Court has also previously set forth the approach to the 

development of the common law, viz, where the development of the 

common-law is the issue, the views and approach of the ordinary 

courts, and particularly the SCA, are of particular significance and 

value. Save in special circumstances, the Constitutional Court 

should not consider this kind of matter as a court of first instance.38

                                                           
37 Minister of Safety & Security v Carmichele 2004 (3) SA 305 (SCA) at par 41. 

  

According to the jurisprudence of this Court, the proper 

development of the common law under section 39(2) requires “close 

and sensitive interaction between, on the one hand, the High Courts 

and the Supreme Court of Appeal which have particular expertise 

38Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) at par 
63; Lane and Fey NNO v Dabelstein and Others 2001 (2) SA 1187 (CC) at par 5.  
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and experience in this area of the law and, on the other hand, this 

Court.” Not only must the common law be developed in a way which 

meets the section 39(2) objectives, but it must be done in a way 

most appropriate for the development of the common law within its 

own paradigm.39

 

 

40. Notwithstanding it having been incumbent on Mr Lee to show 

special circumstances in respect of this issue having been raised for 

the first time at this stage of the proceedings, he has failed to do so. 

 
41. In the circumstances, it is submitted that it is not open to Mr Lee to 

seek the development of the common law when: 

 
41.1. His case was pleaded in accordance with the conventional 

test for factual causation.  After having pleaded a violation of 

Mr Lee’s constitutional, statutory and common law rights, it 

was pleaded that “but for the conduct of the responsible 

authorities”, Mr Lee40

41.1.1. Would not have been exposed to prisoners 

actively infected with TB. 

: 

                                                           
39 Minister of Safety & Security v Carmichele 2004 (3) SA 305 (SCA) at par 55. 
40 CC Record page 397: Annexure H; par 18. 
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41.1.2. Would have had access to and sought proper 

treatment for active infection by TB. 

41.1.3. Would not have become infected with TB. 

41.1.4. Would have had his active TB infection treated 

and cured earlier. 

 

41.2. This issue was never raised before either the trial court or 

the SCA.  It would accordingly result in a manifest injustice to 

the Minister if the common law was to be developed and the 

matter referred back to the trial court.   

 

There is no basis for the development of the common law 
 

42. This Court has previously held that there are at least two instances 

in which the need to develop the common law under section 39(2) 

of the Constitution could arise: (a) when a rule of the common law is 

inconsistent with a constitutional provision; and (b) even when a rule 

of the common law is not inconsistent with a specific constitutional 

provision but may fall short of its spirit, purport and objects.  In the 

latter instance, the common law must be adapted so that it grows in 
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harmony with the ''objective normative value system'' found in the 

Constitution.41

 

 

43. In this instance, the basis for Mr Lee’s complaint appears to be that 

the law of factual causation is inadequate because he received no 

relief in delict notwithstanding the Court having found the State to 

have been negligent.  This, we respectfully say does not form a 

basis for development of the common law. 

 

44. On a proper construction of the SCA judgment, Mr Lee’s claim failed 

because he did not lead sufficient evidence to discharge the onus, 

which he accepted,42 in relation to the “substantial and complex 

systemic enquiry” referred to in paragraph 23.3 above, and because 

of the inherent lapse of time between becoming ill and being 

diagnosed, during which time a person could transmit the bacteria.43

How the law of factual causation ought to be developed? 

 

 
45. Mr Lee has provided no indication as to how the law of factual 

causation ought to be developed. 

 
                                                           
41 S v Thebus 2003 (6) SA 505 (CC) at par 28. 
42 See para 51 below. 
43 CC Record page 53: SCA judgment, para 61. 
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46. Indeed, on Mr Lee’s approach the suggestion appears to be that 

provided negligence is found, this gives rise to a constitutional 

infringement; and in such circumstances the State must be liable for 

damages arising from such negligent conduct or omission.  The 

consequence of such an approach is that it excises

 

 the requirement 

of causation from a delictual enquiry. 

47. This, it is submitted, can never be sustained.  Indeed, factual 

causation is a key aspect of a delictual enquiry.   The consequence 

of Mr Lee’s approach is that a Court would not interrogate the 

question of whether a factual relation exists between the 

defendant’s conduct and the harm sustained by the plaintiff.44

 

 

48. Furthermore, Mr Lee accepted in both courts a quo that one of the 

elements of a delictual enquiry is that of causation.45

The limitless liability that the State would be exposed to 

 

 
49. On Mr Lee’s approach, the State would be held liable for damages 

in all

                                                           
44 LAWSA (Second Edition), Vol. 8; “Delict” by Midgley and Van der Walt; par 129. 

 instances where a person has contracted TB while in prison, or 

after spending a period in prison, and negligence against the State 

has been proven. 

45 CC Record: WCHC judgment page 352, para 211; SCA judgment pages 46-47, para 46. 
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50.  Such an approach, we respectfully say would blur the divide 

between public law obligations and private law remedies46

THE QUESTION OF ONUS 

, as well 

as expose the State to limitless liability in the absence of causation. 

 

51. Mr Lee accepted he had the onus of proof at the beginning of the 

trial.47

 

 A copy of the pre-trial minute from the trial record showing his 

acceptance is attached as Annexure “J”. 

52. Despite the application for leave to appeal having initially indicated 

a challenge to the question of onus, it is apparent from the 

Submissions filed on behalf of Mr Lee that his complaint is that the 

SCA failed to follow the approach to causation in Van 

Duivenboden.48

 

  Mr Lee places reliance on the underlined portions 

of the following passage: 

“[25] There are conceptual hurdles to be crossed when 
reasoning along those lines for, once the conduct that 
actually occurred is mentally eliminated and replaced by 
hypothetical conduct, questions will immediately arise as to 
the extent to which consequential events would have been 

                                                           
46 See:  Zealand v Minister of Justice & Constitutional Dev 2008 (4) SA 458 (CC) at par 52.  Rail 
Commuters Action Group v Transnet Ltd t/a Metrorail 2005 (2) SA 359 (CC) at par 80 and 81. 
47 Trial Record: page 56 . 
48 Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA).  See par 10 of 
Applicant’s Submissions. 
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influenced by the changed   circumstances. Inherent in that 
form of reasoning is thus considerable scope for speculation 
which can only broaden as the distance between the 
wrongful conduct and its alleged effect increases. No doubt a 
stage will be reached at which the distance between cause 
and effect is so great that the connection will become 
altogether too tenuous, but, in my view, that should not be 
permitted to be exaggerated unduly. A plaintiff is not required 
to establish the causal link with certainty, but only to 
establish that the wrongful conduct was probably a cause of 
the loss, which calls for a sensible retrospective analysis of 
what would probably have occurred, based upon the 
evidence and what can be expected to occur in the ordinary 
course of human affairs rather than an exercise in 
metaphysics

 
.” 

53. This leg of Mr Lee’s argument essentially involves an application of 

the test for factual causation.   This Court has previously held that 

this does not ordinarily constitute a constitutional issue; and that this 

Court’s jurisdiction is confined to constitutional matters and issues 

connected with decisions on constitutional matters.  It is not for this 

Court to agree or disagree with the manner in which the SCA 

applied a constitutionally acceptable common-law test to the facts of 

the present case. 49

 

   For this reason alone, we submit that this Court 

ought not to interfere with the findings of the SCA as regards the 

application of the test for factual causation. 

                                                           
49 Phoebus Apollo Aviation CC v Minister of Safety & Security 2003 (2) SA 34 (CC) at par 9;  S v 
Boesak 2001 (1) SA 912 (CC) at par 15. 
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54. In any event, it is submitted that on the facts, Mr Lee has failed to 

demonstrate that the omissions by the State was probably

 

 the 

cause of his loss. Indeed, the SCA found: 

“[61] But whatever enquiry might be conducted in that regard 
it seems to me that Mr Lee confronts at least one 
insuperable hurdle. From the evidence before us it is 
apparent that whatever management strategies might be put 
into place, there will always be a risk of contagion if only 
because diagnosis is necessarily a precursor to intervention, 
and the disease might often be diagnosed only well after the 
prisoner has become contagious. I do not think the prison 
authorities can reasonably be expected to examine some 
4000 prisoners with such regularity and thoroughness that 
tuberculosis will always be detected before the prisoner 
becomes contagious. Self-reporting will necessarily be the 
only means for its detection in many cases. Once more, Mr 
Lee himself is an example of the time that can elapse before 
the risk of contagion is detected.” 

 

55. For this reason, it is contended that it is not open to Mr Lee to 

contend (on the facts of the present case) that the omissions by the 

State were probably the cause of his loss. 
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WHETHER THIS COURT SHOULD GRANT MR LEE LEAVE TO 
APPEAL 

56. This court will grant leave to appeal only if this application raises a 

constitutional matter and if it is in the interests of justice to grant 

leave.50

Constitutional matter 

 

57. As regards the question of a constitutional matter, the SCA found 

that notwithstanding the form in which the claim was pleaded, it was 

advanced at the trial and in the SCA as a delictual claim in the 

ordinary course.51  This notwithstanding, in light of Mr Lee’s  

reliance on constitutional rights in his application for leave to appeal 

to this Court, the Minister accepts that save for the application of 

Van Duivenboden

Interests of justice 

, the applicant has raised a constitutional matter.  

58. It is well-established that in determining what is in the interests of 

justice, a Court will be guided by inter alia, the following factors: 

                                                           
50 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) at par 
17.  See too:  Pheko and Others v Ekurhuleni Metropolitan Municipality 2012 (2) SA 598 (CC) 
at par 28.  Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) at par 7 and 8; Fourie v 
Minister of Home Affairs 2003 (5) SA 301 (CC) at par 8; Minister of Health and Others v 
Treatment Action Campaign and Others (No 1) 2002 (5) SA 703 (CC); Mohunram and 
Another v National Director of Public Prosecutions and Another (Law Review Project as 
Amicus Curiae) 2007 (4) SA 222 (CC) at par 8; Prophet v National Director of Public 
Prosecutions 2007 (6) SA 169 (CC) at pars 45-48. 
51 CC Record page 33: SCA Judgment; par 4. 
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58.1. The facts of each case.52

 

   

58.2. It is not ordinarily in the interests of justice for a court to sit as 

a court of first and last instance, in which matters are decided 

without there being any possibility of appealing against the 

decision given.53

 

 

58.3. The existence of conflicting judgments in the High Courts.54

 

 

58.4. The prospects of success.55

 

 

59. In Everfresh

                                                           
52 Bruce and Another v Fleecytex Johannesburg CC and Others 1998 (2) SA 1143 (CC) at par 
9; Christian Education South Africa v Minister of Education 1999 (2) SA 83 (CC) at par 4; 
Dormehl v Minister of Justice and Others 2000 (2) SA 987 (CC) at par 5; National Gambling 
Board v Premier, KwaZulu-Natal, and Others 2002 (2) SA 715 (CC) at par 29; Van der Spuy v 
General Council of the Bar of South Africa (Minister of Justice and Constitutional 
Development, Advocates for Transformation and Law Society of South Africa Intervening) 
2002 (5) SA 392 (CC) at par 7;  Satchwell v President of the Republic of South Africa and 
Another 2003 (4) SA 266 (CC) at par 6; Kruger v President of Republic of South Africa and 
Others 2009 (1) SA 417 (CC) at par 29;  Zondi v MEC, Traditional and Local Government 
Affairs, and Others 2006 (3) SA 1 (CC) at par 12 - 15. 

, this Court held that, ordinarily, the failure to canvass 

interests of justice in the application for leave to appeal might well 

53 AParty v Minister for Home Affairs; Moloko v Minister for Home Affairs 2009 (3) SA 649 (CC) 
at par 27 to 31. 
54 President of the Republic of South Africa and Others v Quagliani and Two Similar Cases 
2009 (2) SA 466 (CC) at para 9. 
55 Everfresh supra at par 21. 
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be fatal to the application.56  In the present instance, Mr Lee does 

not canvass the interests of justice and more particularly the factors 

relevant thereto in his application for leave to appeal.  Instead, he 

simply makes the bald assertion that “in all the circumstances” it 

would be in the interests of justice for leave to appeal to be 

granted.57

 

  For this reason alone, we submit that the application for 

leave to appeal ought to be refused. 

60. It is also submitted that in any event it is not in the interests of 

justice for leave to appeal to this Court to be granted for the 

following reasons: 

60.1. The arguments raised in this Court as regards the 

development of the common law were neither raised in the 

Court of first instance nor in the SCA.  Submissions in this 

regard have been made above. 

 

60.2. There are no conflicting judgments before High Courts on the 

subject-matter of these proceedings. 

 

                                                           
56 See minority judgment at par 20 and par 49 of the majority judgment. 
57 CC Record page 30: Application for Leave to Appeal; par 58. 
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60.3. For reasons addressed in these Submissions, Mr Lee has no 

prospects of succeeding in the event that leave is granted. 

 

THE MERITS OF THE GROUNDS OF APPEAL 

Ground 1:  The sine qua non test in relation to the wrongful act 

 

61. As recognised by the Court in Bentley, the first leg of the enquiry 

for factual causation relates to the question as to whether the 

defendant’s wrongful act was the cause of plaintiff’s loss.58

 

 

62. It is well established that conduct is wrongful if it either infringes a 

legally recognised right of the plaintiff or constitutes a breach of a 

legal duty owed by the defendant to the plaintiff.  The legal duty may 

be imposed by statute or by operation of the common law, in which 

case the duty depends upon the particular circumstances of the 

case.59

 

 

63. As recognised in Faircape

                                                           
58 International Shipping Co (Pty) Ltd v Bentley 1990 (1) SA 680 (A) at 700E-F. 

, for an act or an omission to be 

actionable, it must constitute an infringement of a legal interest.  

According to the SCA, just as there cannot be negligence in the air, 

59 LAWSA (Second Edition), Vol. 8; “Delict” by Midgley and Van der Walt; par 60. 
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so too there cannot be wrongfulness (the breach of a legal duty) in 

the air; “it is as well to remember that conduct which is lawful to one 

person may be unlawful towards another”.  The test for determining 

whether conduct is wrongful in so far as a particular plaintiff is 

concerned, “involves a value judgment by applying in the light of all 

the circumstances the general criterion of reasonableness. The 

criterion is based upon considerations of morality and policy and the 

court's perception of the legal convictions of the community.”60

 

  

64. In the present matter, no evidence has been led as regards the 

State having committed wrongful conduct by having detained an 

unconvicted prisoner.  Indeed, Mr Lee accepts that the distinction 

between causation of harm by the act of detention per se and by the 

subsequent omission to eliminate a foreseeable risk of infection by 

TB during detention, as well as the interaction between the act and 

omission, “do not appear to have been raised” in the SCA and was 

not considered by the SCA.61

 

 

                                                           
60 Premier, WC v Faircape Property Developers (Pty) Ltd 2003 (6) SA 13 (SCA) at par 41. 
61 CC Record pages 91-92: Applicant’s Written submissions dated 16 May 2012; par 2.7. 
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65. Neither in his pleadings nor in his evidence did Mr Lee challenge 

the lawfulness of his incarceration.  Indeed, he pleaded in his 

Amended Particulars of Claim that: 

 
65.1. His claim arose from his treatment in the prison during the 

period of his imprisonment.62

 

 

65.2. That during his period of imprisonment, the authorities failed 

to take certain measures.63

 

 

66. For this reason alone, we submit that the finding of the SCA that in 

respect of causation, the question is not whether the incarceration 

caused the harm but whether the harm was caused by the negligent 

omission,64

Grounds 2 and 3: A denial of substantive constitutional rights 
and absolving the State from liability 

 must be upheld and Mr Lee’s first ground of appeal 

must fail. 

 

67. We refer in this regard to the submissions we have already made, 

more particularly that: 

 

                                                           
62 CC Record page 391: Annexure H; par 4. 
63 CC Record page 3951: Annexure H; par 15. 
64 CC Record page 50: SCA Judgment; par 55. 
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67.1. Mr Lee is impermissibly seeking to develop the common law. 

 

67.2. The consequence of Mr Lee’s approach is that the 

requirement of factual causation would be abandoned in all 

instances where a constitutional infringement is found.  The 

result is that Mr Lee is seeking to conflate damages arising 

from constitutional infringements with damages arising from 

delict. 

 

68. In this regard Me Lee loses sight of the fact that the test for a 

constitutional infringement is vastly different to the test for a delict.  

In cases of a constitutional infringement, an applicant must meet a 

two-fold enquiry in order to show an infringement of a constitutional 

right: (a) an enquiry into whether there has been an infringement of 

a guaranteed right; and (b) if so, a further enquiry as to whether the 

infringement is justified in terms of the limitations clause.  It is also 

well-established that the task of interpreting the rights in the Bill of 

Rights rests with the Courts but the applicant must prove the facts 

upon which he relies for his claim of an infringement of a right; 
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whereas the State must establish the justification for reliance on the 

limitation clause.65

 

 

Grounds 4 and 5:  Onus and Van Duivenboden 
 

69. Mr Lee does not appear to be pursuing his reliance on onus.  To the 

extent necessary, we refer to the submissions we have previously 

advanced in this regard in the Minister’s opposing affidavit to the 

application for leave to appeal.66

 

 

70. As regards the SCA’s alleged failure to follow the approach to 

causation in Van Duivenboden

An infringement of section 34 of the Constitution 

, we refer to the submissions 

advanced above in this regard. 

 

71. Mr Lee appears to contend that the judgment and order of the SCA 

infringed his right of access to courts as contemplated in section 34 

of the Constitution.67

 

 

                                                           
65 Ferreira v Levin NO; Vryenhoek v Powell NO 1996 (1) SA 984 (CC) at par 44. 
66 CC Record page 73: par 21 and following. 
67 Applicant’s Written Submissions dated 8 August 2012; par 20 – 26. 
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72. We respectfully submit that there is no such infringement for the 

following reasons: 

 
72.1. First, section 34 is implicated where there is, for instance, a 

procedural barrier which restricts access to courts.68

 

  There is 

no such barrier in the present instance.  Indeed, Mr Lee had 

full access to both the trial court and the SCA and was given 

the full opportunity to vindicate his claims. 

72.2. Second, the question of an effective remedy does not arise 

because Mr Lee has failed to establish a delict.  In any event, 

the question of an effective remedy does not implicate 

section 34. 

 

THE ALTERNATIVE RESIDUAL RELIEF SOUGHT BY MR LEE 
 

73. In the alternative, Mr Lee seeks the leave of this Court to amend his 

Particulars of Claim seeking certain declaratory relief in respect of 

an unlawful detention and a claim for constitutional damages.  We 

have already addressed this aspect of the relief at some length in 

our Written Submissions dated 23 May 2012. 

                                                           
68 Beinash v Ernst & Young 1999 (2) SA 116 (CC). 
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74. Mr Lee has provided no basis upon which he seeks such relief from 

this Court for the first time in these proceedings.  Indeed, we 

respectfully submit that there is no basis for such an order. 

 
75. This aspect of the relief can only be sought in terms of Rule 18 of 

the Rules of this Court.  This notwithstanding, Mr Lee has proffered 

no explanation as to why it is in the interests of justice for such relief 

to be granted.  Indeed, we submit that there is no justification for 

such relief being sought at this stage of the proceedings: 

 
75.1. Mr Lee became aware that he had contracted TB in 

June 2003. 

 

75.2. These proceedings were instituted on 3 December 2004. 

 
75.3. A trial spanning some 21 days was run in the WCC,69

 

 

during which Mr Lee did not seek to effect any 

amendments to his pleadings. 

75.4. Judgment in the WCC was handed down on 11 March 

2011 and in the SCA on 23 March 2012.   

 

                                                           
69 CC Record page 244: WCC judgment; par 4. 
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75.5. After close on to eight years, Mr Lee is now seeking to 

amend his Particulars of Claim.  

 
76. The consequence of the alternative residual relief, if allowed, is that 

the matter will have to be referred back to the trial court for 

determination based on Mr Lee’s amended pleadings.  This 

notwithstanding the fact that, on his own version, Mr Lee’s claim for 

constitutional damages “arises from the same set of facts as the 

delictual claim as well as the same allegations in his Particulars of 

Claim.”70

 

  

77. For the alternative relief to be granted in these circumstances, it is 

submitted, would work a manifest prejudice to the Minister; 

particularly in the absence of any justification for such an order. 

 

78. For these reasons, we ask that the alternative relief be refused.  

CONCLUSION 
 

79. For reasons set forth in these Submissions, we respectfully ask that 

this Court: 

 

                                                           
70 CC Record page 96: Applicant’s Written Submissions dated 16 May 2012; par 7.1. 
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79.1. Dismiss the application for leave to appeal. 

 

79.2. Alternatively, if leave to appeal is granted, dismiss the 

appeal on its merits. 

 

80. The respondent does not seeks costs against the applicant. 

 

ISMAIL JAMIE SC 

KARRISHA PILLAY 

DHESHNI PILLAY 

 

Counsel for the Respondent 

15 August 2012 

Chambers 

Cape Town 
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