
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO.:  CCT 20/12 

 

In the matter between: 

 

DUDLEY LEE Applicant  

 

and 

 

MINISTER OF CORRECTIONAL SERVICES Respondent 

 

TREATMENT ACTION CAMPAIGN, 

WITS JUSTICE PROJECT AND 

CENTRE FOR APPLIED LEGAL STUDIES Amicus Curiae 

 

 

RESPONDENT’S SUBMISSIONS IN RESPONSE TO THOSE OF THE 

AMICI CURIAE 

 

 

 

 

 



2 

 

CONTENTS 

 

INTRODUCTION ........................................................................................................ 3 

THE INTRODUCTION OF NEW EVIDENCE ............................................................. 4 

The background and the law ................................................................................... 4 

The Annual Report .................................................................................................. 7 

The Pollsmoor Study ............................................................................................... 9 

THE APPLICATION OF THE “BUT FOR TEST” ...................................................... 14 

This Court should not consider the application of a constitutionally acceptable 

common law test ................................................................................................... 14 

The constitutionally acceptable common law test ................................................. 15 

THE DEVELOPMENT OF THE COMMON LAW...................................................... 21 

CONCLUSION ......................................................................................................... 36 

 

 

 

 

 



3 

 

INTRODUCTION 
 

1. On 6 August 2012, the Court granted an order admitting the 

Treatment Action Campaign, the Wits Justice Project and the 

Centre for Applied Legal Studies as Amici Curiae (“the Amici”) in 

this matter. 

 

2. These Submissions are filed in response to the arguments 

advanced on behalf of the Amici and are structured as follows: 

 

2.1. First, we address the new evidence sought to be introduced 

on behalf of the Amici. 

 

2.2. Second, we address the Amici’s argument that the SCA 

erred in its application of the “but for” test by creating a 

higher standard of proof for factual causation than is 

ordinarily required and by failing to take account of the 

minimum standards contained in the Standing Orders, which 

detail the specific duty upon the respondent (“the Minister”).1 

 

                                                           
1
 Written Submissions filed on behalf of the Amici; page 3; par 5. 
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2.3. Third, we address the alternative argument advanced on 

behalf of the Amici that the Constitution requires the common 

law to be developed in order to harmonise it with the spirit, 

purport and objects of the Bill of Rights, and to that extent, its 

“adaption in this context” is required.2 

THE INTRODUCTION OF NEW EVIDENCE 
 

The background and the law 

 

3. The Amici seek to introduce the following two documents as new 

evidence in this matter: 

 

3.1. An extract from the latest annual report of the Judicial 

Inspectorate for Correctional Centres, titled “Annual Report 

2010/2011: Treatment of Inmates and Conditions in 

Correctional Centres” (“the Annual Report”). 

 

3.2. A scientific study on the risk of TB contagion at Pollsmoor 

Prison that was published in the South African Medical 

Journal, titled “Tuberculosis in a South African prison – a 

                                                           
2
 Written Submissions filed on behalf of the Amici; page 3; par 6. 
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transmission modelling analysis” by Johnstone-Robertson et 

al (2011) 101 SAMJ (“the Pollsmoor Study”). 

 

4. According to the Amici, the purpose of this evidence is not to 

expand the factual ambit of the matter but to draw the Court’s 

attention to the impact that its decision will have beyond the parties 

before Court.3  They do not, however, undertake this exercise, 

either in the Affidavit in support of the Application, or in their 

Submissions. 

  

5. The Minister objects to both the above-mentioned documents being 

introduced as further evidence in this matter and has filed an 

affidavit in support of such opposition. 

 

6. As regards the admission of such further evidence, the position is 

regulated by Rule 10(8).  In terms of Rule 10(8) an Amicus is limited 

“to the record on appeal or referral and the facts found proved in 

other proceedings and shall not add thereto”. 

 

7. Rule 31(1), which Rule 10(8) is made subject to, provides as 

follows: 

                                                           
3
 Written Submissions filed on behalf of the Amici; page 5; par 8. 
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“(1)  Any party to any proceedings before the Court and an 
amicus curiae properly admitted by the Court in any 
proceedings shall be entitled, in documents lodged with the 
Registrar in terms of these Rules, to canvass factual material 
that is relevant to the determination of the issues before the 
Court and that does not specifically appear on the record: 
Provided that such facts- 

  (a) are common cause or otherwise incontrovertible; or 
(b) are of an official, scientific, technical or statistical 

nature capable of easy verification.” 
 

 

8. In S v Shaik 2008 (2) SA 208 (CC) at par 19, this Court held that 

rule 31 will find no application where facts sought to be canvassed 

are irrelevant or genuinely disputed, in other words, where they are 

not incontrovertible. 

 

9. In Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC) the 

Amicus sought to introduce further evidence.  In refusing the 

application for the introduction of further evidence, this Court had 

regard to inter alia: 

 

9.1. The fact that the applicant did not accept that the evidence 

sought to be introduced was necessarily incontrovertible or 

uncontroversial.4 

 

                                                           
4
 At par 33. 
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9.2. That the study consisted of non-representative sampling 

which was not quantitative but qualitative and was conducted 

only in eight poor communities.  In this regard, the Court held 

that it cannot be said to be statistical or scientific evidence 

capable of easy verification, and nor can it be said to be 

incontrovertible.5 

 

9.3. That the evidence was not directly relevant to the issue 

before the Court and would impermissibly broaden the case.6 

 

The Annual Report 

 

10. It has been contended on behalf of the Minister that the Annual 

Report deals with the 2010 / 2011 period, and was published more 

than seven years after Applicant contracted tuberculosis in June 

2003.  On this basis it was submitted that the report is not relevant 

to the determination of the issues before this Court. 7 

 

11. In response, the Amici contend that the Annual Report is not 

intended to speak to the Applicant’s individual experience but rather 

to support its legal argument that the Constitution requires the law 
                                                           
5
 At par 34. 

6
 At par 35. 

7
 CC Record pages 777-778: Respondent’s Affidavit – Directions of 6 August 2012; par 6.  
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to be developed in order to promote the spirit, purport and object of 

the Bill of Rights and to that extent, the Amici submit that the Annual 

Report is necessary for the Court to “properly engage with the 

question as to whether the Constitution requires the law to be 

developed.”8  

 

12. We respectfully submit that as a general proposition, it is not 

disputed that the Constitution requires the law to be developed in 

order to promote the spirit, purport and object of the Bill of Rights.  

One of the issues in dispute is whether on the facts of this case, an 

argument regarding the development of the common law can 

competently be made.  The issues that are relevant to this question 

are: 

 

12.1. The manner in which this case was pleaded and conducted 

in the trial Court and SCA. 

 

12.2. The facts as they appear from the evidence in this matter. 

 

                                                           
8
 Written Submissions filed on behalf of the Amici; page 5; par 10 
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13. Indeed, for this purpose, it is submitted that information that was 

published more than seven years after Mr Lee contracted TB is not 

relevant and should accordingly not be admitted. 

 

The Pollsmoor Study 

 

14. As regards the admission of the Pollsmoor Study, it has been stated 

on behalf of the Minister that:  “not all of the data used in the study 

emerged from the ‘record’ or is ‘accurately stated’, and that 

therefore this evidence is not incontrovertible or capable of easy 

verification.”9  This allegation has not been refuted by the Amici and 

for that reason alone the Pollsmoor Study ought not to be admitted. 

 

15. In addition, the Minister has relied on a report prepared by Prof 

Dheda in which he stated inter alia as follows: 

 

15.1. The analysis in the paper is restricted to transmission events 

occurring in cells, and that stochastic or random transmission 

events, such as close contact with highly infectious 

individuals outside the cell are not captured. Such events, in 

the prison context, include collecting meals, taking exercise, 

                                                           
9
 CC Record page 783: Respondent’s Affidavit – Directions of 6 August 2012; par 12. 
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attending clinic and being transported to and from court. All 

of these opportunities for infection would impact on the 

reduction in transmission risk notwithstanding the 

introduction of the package of measures.10 

 

15.2. That a major assumption in this study is that the transmission 

is based on prisoners within communal cells; whereas Mr 

Lee was, for most of his incarceration, housed in a single cell 

housing a maximum of 3 prisoners, who did not report any 

illness. “Firstly, given that Mr Lee was not in a communal cell 

the initial risk of transmission would be less than ~90%.  

Secondly, a major determinant of TB transmission in this 

model, and a factor that is heavily weighted in the model, is 

overcrowding within a cell.  Therefore, it would be 

reasonable to assume that should this not be the case, then 

the overall transmission reduction would be less than 50%.  

This is because the effect of the measures would be less 

dramatic, given the absence of chronic overcrowding, and 

the lower transmission risk to begin with.”11 

 

                                                           
10

 CC Record pages 836-837: Annexure KD2; par 2.5. 
11

 CC Record page 837: Annexure KD2; par 3. 
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15.3. The estimated transmission risk, albeit off a lower base, 

would therefore, with the application of the package of 

measures in the context of a non-communal cell, still be 

somewhere between 50 and 70%.  More precise modelling 

by a mathematician would be required to arrive at an exact 

figure.  “Thus, it would be reasonable to assume that even if 

all the recommendations were put into place as outlined 

above, then there would still be a substantial risk of TB 

transmission.  This risk would, based on the findings of the 

paper, be more than 50%.  The reason for this substantial 

probability of transmission despite introducing measures to 

reduce transmission is that the prisoner would still have to 

move through the prison and mix with other prisoners in 

order to take his meals, recreational activities, etc.”  In 

addition, Mr Lee made numerous court appearances during 

which time he travelled with newly incarcerated inmates who 

could have been harbouring active tuberculosis.12 

 

15.4. The Pollsmoor study relates to transmission and not active 

TB.13 5-10% of all persons who are infected by transmission 

                                                           
12

 CC Record pages 837-838: Annexure KD2; par 4. 
 
13

 CC Record page 761: Annexure RW2, in par marked “Discussion”. 
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will become ill with TB within 2-5 years of becoming 

infected.14 Therefore, only 5-10% of those infected will get 

active TB.  

 

15.5. The application of minimal South African standards of 

incarceration would mean that there would be substantially 

less crowding than in Pollsmoor prison.  However, even if 

this was the case, there would still be an appreciable risk of 

transmission in the order of more than 50%.  Accordingly, it 

cannot be said that it is more likely than not, if the South 

African minimal standards of incarceration had been applied, 

that Mr Lee would not have had TB transmitted to him.15  

 

16. This notwithstanding, the Amici take the view that Dr Wood’s 

affidavit has only been disputed in one respect; and save for that, 

the rest of the content is common cause and falls within the 

permissible ambit of Rule 31(1)(a).16  

 

17. This is not correct.  Indeed, the very basis underlying the Pollsmoor 

Study has been placed in dispute in that: 

 
                                                           
14

 CC Record page 840: Annexure KD2, par 6 
15

 CC Record page 841: Annexure KD2;  par 8. 
16

 Written Submissions filed on behalf of the Amici; page 6; par 11. 
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17.1. Given that Mr Lee was not in a communal cell the initial risk 

of transmission would be less than ~90%. 

 

17.2. Accordingly, as overcrowding within a cell did not impact on 

Mr Lee, it would be reasonable to assume that, in its 

absence, the overall transmission reduction would be less 

than 50%.   

 

17.3. The estimated transmission risk, albeit off a lower base, 

would therefore, with the application of the package of 

measures in the context of a non-communal cell, still be 

somewhere between 50 and 70%. 

 

17.4. It cannot be said that it is more likely than not, if the South 

African minimal standards of incarceration had been applied, 

that Mr Lee would not have had TB transmitted to him. 

 

18. Furthermore, the hypothesis in the study, viz that occupancy levels 

in Pollsmoor could be reduced to South African standards of 

incarceration, is completely removed from the evidence in the 

case.  The trial court found that, on the evidence, one could not 

reasonably expect the Respondent to redesign the prison, or to 
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remedy the design effects.17  It also found that the Applicant failed 

to tender any evidence as to reasonable steps that the 

Respondent could have taken to reduce the over-crowding.18 

19. For these reasons, we submit that the Pollsmoor Study should not 

be admitted as further evidence in this matter. 

THE APPLICATION OF THE “BUT FOR TEST” 

 

20. We respectfully submit that there are two issues for consideration 

as regards this aspect of the challenge: 

 

20.1. First, whether it can competently be raised before this Court. 

 

20.2. Second, whether the “but for” test was correctly applied  by 

the SCA. 

 

This Court should not consider the application of a constitutionally 

acceptable common law test 

 

21. The Amici submit that the approach taken by the SCA is flawed in 

that the application of the “but for” test is not consistent with the 

                                                           
17

 At par 253 at Record 376. 
18

 At par 245 at Record 373. 
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articulation of the test in Van Duivenboden19.  This issue has, to 

some extent been dealt with in our main Submissions20, the content 

of which we do not repeat.  However, we emphasise the following: 

 

21.1. First, this Court has previously held that it is not for it to 

agree or disagree with the manner in which the SCA applied 

a constitutionally acceptable common-law test to the facts of 

a case.21  This, however, is precisely what the Amici are 

asking this Court to do. 

 

21.2. Second, the full record of this matter is presently not before 

this Court in order for it to properly consider whether the SCA 

properly applied the test for factual causation. 

 

The constitutionally acceptable common law test 

 

22. There is no dispute that the test for factual causation is as set out in 

Bentley22: 

 

                                                           
19

 Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) 
20

 Main Submissions; at par 53 and following. 
21

 Phoebus Apollo Aviation CC v Minister of Safety & Security 2003 (2) SA 34 (CC) at par 9;  S v 
Boesak 2001 (1) SA 912 (CC) at par 15. 
22

 Intl Shipping Co (Pty) Ltd v Bentley 1990 (1) SA 680 (A) at 700 E-H. 
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“The enquiry as to factual causation is generally conducted 
by applying the so-called 'but-for' test, which is designed to 
determine whether a postulated cause can be identified as a 
causa sine qua non of the loss in question. In order to apply 
this test one must make a hypothetical enquiry as to what 
probably would have happened but for the wrongful conduct 
of the defendant. This enquiry may involve the mental 
elimination of the wrongful conduct and the substitution of a 
hypothetical course of lawful conduct and the posing of the 
question as to whether upon such an hypothesis plaintiff's 
loss would have ensued or not. If it would in any event have 
ensued, then the wrongful conduct was not a cause of the 
plaintiff's loss; aliter, if it would not so have ensued. If the 
wrongful act is shown in this way not to be a causa sine qua 
non of the loss suffered, then no legal liability can arise.” 

 

23. We also do not place in dispute that this Court should be guided by 

the approach to factual causation as enunciated in Van 

Duivenboden, where the Court held: 

 

“[25] There are conceptual hurdles to be crossed when 
reasoning along those lines for, once the conduct that 
actually occurred is mentally eliminated and replaced by 
hypothetical conduct, questions will immediately arise as to 
the extent to which consequential events would have been 
influenced by the changed circumstances. Inherent in that 
form of reasoning is thus considerable scope for speculation 
which can only broaden as the distance between the 
wrongful conduct and its alleged effect increases. No doubt a 
stage will be reached at which the distance between cause 
and effect is so great that the connection will become 
altogether too tenuous, but, in my view, that should not be 
permitted to be exaggerated unduly. A plaintiff is not required 
to establish the causal link with certainty, but only to 
establish that the wrongful conduct was probably a cause of 
the loss, which calls for a sensible retrospective analysis of 
what would probably have occurred, based upon the 
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evidence and what can be expected to occur in the ordinary 
course of human affairs rather than an exercise in 
metaphysics.” 

 

24. The Amici take issue with the SCA’s application of the test which it 

contends is set forth in paragraph 64 of the judgment: 

 
“[64] The difficulty that is faced by Mr Lee is that he does not 
know the source of his infection. Had he known its source, it 
is possible that he might have established a causal link 
between his infection and specific negligent conduct on the 
part of the prison authorities. Instead he has found himself 
cast back upon systemic omission. But, in the absence of 
proof that reasonable systemic adequacy would have 
altogether eliminated the risk of contagion, which would be a 
hard row to hoe, it cannot be found that but for the systemic 
omission he probably would not have contracted the disease. 
On that ground I think that the claim ought to have failed.” 

 

25. According to the Amici, on the standard application, the postulate is 

whether the plaintiff would probably not have contracted TB had 

there been a reasonable system for the management of TB in place 

whereas the SCA placed a standard on the plaintiff that is higher 

than proof on a balance of probabilities.23   

 

26. We submit that the approach to the question of causation as dealt 

with by the SCA cannot be gleaned from an isolated reading of 

paragraph 64 of the judgment.  Of relevance to the Court’s 

                                                           
23

 Written Submissions filed on behalf of the Amici; par 46. 
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approach to causation are the following statements made by the 

SCA: 

 

26.1. If Mr Lee was indeed infected while incarcerated, the 

question still remains whether he would have been infected if 

there had been reasonable management of the disease.  

Proof alone that reasonable precautions were not taken to 

avoid foreseeable harm, and that the harm occurred, does 

not establish that the former caused the latter.24 

 

26.2. “The question what ought reasonably to have been done will 

usually be answered in the course of determining whether 

the defendant was negligent — because his or her culpability 

cannot be evaluated without a standard first being 

determined against which to evaluate it — but that need not 

always be so. In this case, for example, it cannot be gainsaid 

that a consistent system of some kind at least was required 

to screen prisoners, isolate any that were found to be 

contagious, and administer treatment. I have already found 

that if any system existed at all, its application in practice 

was at best sporadic and in at least some respects non-

                                                           
24

 CC Record page 50: SCA Judgment; at par 55. 
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existent. On any standard that falls short of what ought 

reasonably to have been done. But while that failure on any 

standard is sufficient to find that the prison authorities were 

negligent it is not sufficient for determining whether the harm 

was caused by the omission. What needs to be established 

in addition is what the prison authorities ought to have done: 

only from there can one proceed to the enquiry whether that 

would have prevented Mr Lee being infected.25  

 

26.3. That the scant evidence offered by the Applicant did not go 

anywhere in undertaking the substantial and complex 

systemic enquiry required.26 

 

26.4. That it is just as likely as not that Mr Lee was infected by a 

prisoner whom the prison authorities could not reasonably 

have known was contagious. The SCA found that it could not 

see that it is possible in those circumstances to find it having 

been proved that the negligent omission caused the 

infection.27 

 

                                                           
25

 At par 57. 
26

 At par 60. 
27

 At par 63. 
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27. We accordingly submit that on a proper reading of the judgment of 

the SCA, it cannot be said that it placed a standard on the plaintiff 

that is higher than proof on a balance of probabilities. 

 

28. We accordingly do not agree with the contentions advanced by the 

Amici as regards the meaning of paragraph 64.  It is hardly likely 

that Nugent JA would have misapplied or ignored the test for 

causation articulated by him in Van Duivenboden.  It is so that the 

language employed in paragraph 64 of the judgment lends itself to 

such an interpretation.  However, the reasoning that precedes it, 

referred to in paragraph 26 above, makes it clear that the correct 

test was applied.  That reasoning constitutes the ratio decidendi of 

the case, and paragraph 64 is, in context, an aside.   

 

29. The following factual findings of the SCA in this regard are also of 

relevance: 

 

“[60] Many factors would need to be balanced against one 
another in determining what might reasonably be expected in 
a large prison, quite apart from what constitutes medical 
best-practice: the security demands of the prison; the 
financial resources that are available to the prison 
authorities; generally accepted practice amongst prison 
authorities; the extent to which trained personnel are 
available; the space available for isolation; the incidence of 
the disease; and other factors besides. What the enquiry 
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would amount to is a substantial and complex systemic 
enquiry. The scant evidence in this case goes nowhere 
towards conducting that enquiry. 
 
[61] But whatever enquiry might be conducted in that regard 
it seems to me that Mr Lee confronts at least one 
insuperable hurdle. From the evidence before us it is 
apparent that whatever management strategies might be put 
into place, there will always be a risk of contagion if only 
because diagnosis is necessarily a precursor to intervention, 
and the disease might often be diagnosed only well after the 
prisoner has become contagious. I do not think the prison 
authorities can reasonably be expected to examine some 
4000 prisoners with such regularity and thoroughness that 
tuberculosis will always be detected before the prisoner 
becomes contagious. Self-reporting will necessarily be the 
only means for its detection in many cases. Once more, Mr 
Lee himself is an example of the time that can elapse before 
the risk of contagion is detected. 

 

 

30. In the circumstances, we submit that there is no merit to the Amici’s 

contention that the SCA “misapplied” the “but for” test. 

THE DEVELOPMENT OF THE COMMON LAW 
 

31. The Amici contend that to the extent that this Court is of the view 

that the Applicant cannot show factual causation based on the 

proper test, the case calls for an adaptation of the common law so 

that it is in harmony with the spirit, purport and objects of the Bill of 

Rights and the norms established in the Constitution as a whole.28 

 

                                                           
28

 Written Submissions filed on behalf of the Amici; page 33; par 57. 
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32. The Amici contend that the development of the common law should 

occur in line with the test applied in comparative jurisdictions.29  In 

short, this entails a substitution of the “but for” test with the material 

contribution to risk of injury test. 

 

33. The submissions advanced by the Amici in this regard give rise to 

the following difficulties: 

 

33.1. The late stage of the proceedings in which the issue of 

development of the common law is raised for the first time.  

We have addressed this issue at paragraphs 38 to 41 of our 

main heads of argument and accordingly do not repeat those 

submissions. 

33.2. The lack of clarity as to how the common law should be 

developed. 

 

33.3. Whether the adoption of a material contribution to risk of 

injury test is appropriate on the facts of this matter, which we 

address hereunder. 

 

34. If the Court is of the view that the common law ought to be 

developed, the question arises as to how this is to be done. 

                                                           
29

 Written Submissions filed on behalf of the Amici; page 36; par 62. 
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35. The Amici do not really provide an answer in this regard.  While 

contending that other jurisdictions have considered the 

circumstances under which a strict application of the ‘but for’ test 

would yield an unfair result,30 have agreed that a ‘broader view of 

causation’ was called for,31 and that the ‘but for’ test should be 

applied ‘with flexibility and common sense’,32 the Amici do not 

grapple with how it is proposed that the test be applied, on the 

facts of this case, or how the common law ought to be developed. 

36. In the course of their submissions the Amici refer to various 

authorities which indicate the application of a test based on a 

qualitative correlation between creation of risk and eventuation of 

harm, viz ‘(where) the breach of a duty contributed substantially to 

the risk that the claimant would contract the disease’,33 and the 

application of a ‘material contribution to the risk’ test,34 but 

nowhere do the Amici apply such criteria to the approach being 

proposed by them, although in their conclusory paragraph they 

refer to the creation of a ‘significant’ risk.35 

                                                           
30

 Amici’s Submissions, par 63.  
31

 Amici’s Submissions, par 67 
32

 Amici’s Submissions, par 78.  
33

 Amici’s Submissions, par 73. 
34

 Amici’s Submissions, par 78. 
35

 Amici’s Submissions, par 84. 
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37. However, in referring to the speech of Lord Philips in Sienkiewicz, 

reference is made to the discussion of the de minimus principle, 

and whether it is possible to define a standard therefor.  It is 

unclear from the paragraph in question whether the Amici are 

proposing the application of the de minimus principle in our law in 

order to consider whether or not there has been a material 

increase in risk.36 

38. It is submitted that, upon a proper evaluation of the comparative 

authorities, there is no consistency as to the circumstances under 

which a material contribution to a risk approach will be adopted, 

and in particular how a balance would be struck between the rights 

and interests of claimants and defendants in so doing. 

39. McGhee’s case introduced fundamental uncertainty into the law of 

tort in England.  The following passage in Sienkiewicz’s case 

illustrates this: 

“The Court of Appeal [in Wilshire v Essex], purporting to 
apply the principle in McGhee’s case held in favour of the 
infant.  Mustill LJ expressed the principle, as he understood 
it, as follows:  (Citation omitted) 

                                                           
36

 Amici’s Submissions 
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‘If it is an established fact that conduct of a particular kind 
creates a risk that injury will be caused to another or 
increases an existing risk that injury will ensue; and if the two 
parties stand in such a relationship that the one party owes a 
duty not to conduct himself in that way; and if the one party 
does conduct himself in that way; and if the other party does 
suffer injury of the kind to which the risk related; then the first 
party is taken to have caused the injury by his breach of duty, 
even though the existence and extent of the contribution 
made by the breach cannot be ascertained.’ 

 

 [32] This analysis of McGhee was principled and coherent, but it 
was of wide general application and fundamentally rewrote 
the law of causation. It opened the floodgates and, I suspect, 
this may, in part, be the reason why it was subsequently 
rejected.”37 

 

40. Fairchild’s case, referred to in the Amici’s submissions, applied 

the principle in McGhee’s case to mesothelioma cases, which was 

what Fairchild’s case dealt with.  Lord Rodger, however, 

cautioned as follows: 

"Secondly, part of the underlying rationale of the principle [in 
Fairchild] is that the defendant's wrongdoing has materially 
increased the risk that the claimant will suffer injury. It is 
therefore essential not just that the defendant's conduct 
created a material risk of injury to a class of persons but that 
it actually created a material risk of injury to the claimant 
himself.”38  

                                                           
37

 At par 31 - 32 
38

 At par 170. 
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41. In Barker’s39 case the House of Lords refined the principle in 

Fairchild’s case. 

42. Lord Hoffmann, who wrote for the majority, dealt with the question 

of whether the principle in Fairchild’s case could apply in a case 

where part of the exposure was non-tortious.  He said the 

following: 

"The purpose of the Fairchild exception is provide a cause of 
action against a defendant who has materially increased the 
risk that the claimant will suffer damage and may have 
caused that damage, but cannot be proved to have done so 
because it is impossible to show, on a balance of probability, 
that some other exposure to the same risk may not have 
caused it instead. For this purpose, it should be irrelevant 
whether the other exposure was tortious or non-tortious, by 
natural causes or human agency or by the claimant himself. 
These distinctions may be relevant to whether and to whom 
responsibility can also be attributed, but from the point of 
view of satisfying the requirement of a sufficient causal link 
between the defendant's conduct and the claimant's injury, 
they should not matter.”40 
 

43. As however made clear in Lord Phillip’s speech in Sienkiewicz, 

that statement of the law was a precursor to Lord Hoffmann going 

on to deal with the need in the circumstances to impose several, 

as opposed to joint, or complete, liability, the rationale being that 

Lord Hoffmann did not consider it fair to impose joint and several 

                                                           
39

 Barker v Corus UK Ltd, Murray v British Shipbuilders (Hydrodynamics) Ltd, Pattersen v Smith’s Dock Ltd 
[2006] UKHL 20. 
40

 At par 17. 
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liability on employers where there was merely a relatively small 

chance that they caused the injury.41 

44. This aspect of the judgment in Barker was overruled when 

Parliament enacted legislation in 2006, which rendered persons 

who contributed in any manner to the risk of developing 

mesothelioma, jointly and severally liable together with any other 

person who so contributed, for the whole of the loss.  This 

legislative development was described by Lord Phillips in 

Sienkiewicz as having ‘draconian consequences for an employer 

who has been responsible for only a small proportion of the overall 

exposure of a claimant.’42  Accordingly, the end result, in England, 

of the so-called Fairchild exception, viz that any contribution to 

risk in mesothelioma cases leads to full liability, is a particular 

consequence of the development of the jurisprudence in that 

country, as also the intervention of Parliament. 

45. Lord Phillips also considered the so-called ‘doubles the risk 

approach’ or test which has been followed in, variously, certain 

jurisdictions in the United States, as well as in England.  This test 

was designed in order to strike a balance between the interests of 
                                                           
41

 Sienkiewicz at par 48.  
42

 Sienkiewicz at par 58. 
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claimants and defendants, as also between the needs of legal 

systems and the limits of science. 

46. Lord Phillips makes reference to the American case of Merrell 

Dow Pharmaceuticals Inc v Havner43  where the judgment was 

delivered by Owen J: 

 “But the law must balance the need to compensate those 
who have been injured by the wrongful actions of another 
with the concept deeply imbedded in our jurisprudence that a 
defendant cannot be found liable for an injury unless the 
preponderance of the evidence supports cause in fact.  The 
use of scientifically reliable epidemiological studies and the 
requirement of more than a doubling of the risk strikes a 
balance between the needs of our legal system and the limits 
of science.”44 

 
 

47. Lord Phillips then goes on to deal with the application of the 

‘doubles the risk’ test in a number of scenarios and concludes that 

where there have been consecutive exposures to an agent or 

agents that cause the disease, one innocent and one tortious, the 

position with regard to whether the test has application will depend 

upon which exposure came first in time.  He concludes that where 

it was the tortious exposure, it is axiomatic that that is what 

contributed to causing the disease, even if it is not the sole cause.  

                                                           
43

 (1997)  953 S W 2d 706 
44

 Sienkiewicz at par 88 
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Where, however, the innocent exposure came first, there may be 

an issue as to whether this was sufficient to trigger the disease or 

the subsequent, tortious, exposure contributed to the disease.  In 

such a case, he held, the ‘doubles the risk’ test could be applied, 

although the Court must be astute to see that the epidemiological 

evidence provides a really sound basis for determining the 

statistical probability of the cause or causes of the disease.45  

48. What is clear from the above analysis is that the English law has 

grappled with issues such as the use of epidemiological 

(statistical) evidence, the nature of the diseases implicated, the 

need to ensure that a causal effect has increased the material risk 

to the individual concerned, as opposed to a larger population, and 

that, except where there has been legislative intervention (such as 

in the mesothelioma cases), that a balance is struck between the 

needs of claimants and defendants.  Our jurisprudence, because 

there is none, has not begun to grapple with these issues. 

49. We should also be cautious that our common law, if it is to be 

developed, is developed in a way that is in line with the normative 

values of our Constitution, and in this regard foreign jurisprudence 

                                                           
45

 At par 91. 
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should be approached with caution.  In particular, the apparent 

arbitrariness of the solutions to particular cases, as appears from 

Lord Phillips’ speech discussed above, is apparent. 

50. What is, however, clear is that fairness does not require that the 

creation of a non-significant or non-material risk would suffice to 

render a defendant liable for all the harm suffered, even in the 

absence of proof of an actual causal connection between the 

creation of such risk and the materialisation of the harm. 

51. It is well-established in the comparative jurisdictions that the basic 

rule for recovery for negligence is the “but for” test and that the 

material contribution to risk test is both exceptional and rare. 

 

52. For instance, in Clements v Clements 2012 SCC 32 the Supreme 

Court of Canada held as follows: 

“[8] The test for showing causation is the “but for” test.  The 
plaintiff must show on a balance of probabilities that 
“but for” the defendant’s negligent act, the injury would 
not have occurred.  Inherent in the phrase “but for” is 
the requirement that the defendant’s negligence was 
necessary to bring about the injury – in other words 
that the injury would not have occurred without the 
defendant’s negligence.  This is a factual enquiry.  If 
the plaintiff does not establish this on a balance of 
probabilities, having regard to all the evidence her 
action against the defendant fails. 
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  .... 
 

[13]  To recap, the basic rule of recovery for negligence is 
that the plaintiff must establish on a balance of 
probabilities that the defendant caused the plaintiff’s 
injury on the “but for” test.  This is a factual 
determination.  Exceptionally, however, Courts have 
accepted that a plaintiff may be able to recover on the 
basis of “material contribution to risk of injury”, without 
showing factual “but for” causation.  As will be 
discussed in more detail below, this can occur in cases 
where it is impossible to determine which of a number 
of negligent acts by multiple actors in fact caused the 
injury, but it is established that one or more of them did 
in fact cause it.  In these cases, the goals of tort law 
and the underlying theory of corrective justice require 
that the defendant not be permitted to escape liability 
by pointing the finger at another wrongdoer.  Courts 
have therefore held the defendant liable on the basis 
that he materially contributed to the risk of injury. 

  .... 
[16] Elimination of proof of causation as an element of 

negligence is a “radical step that goes against the 
fundamental principle stated by Diplock L.J. in 
Browning v War Office [1962] 3 All. E.R. 1089 (C.A.) at 
pp 1094 -1095:  ‘.... [a] defendant in an action in 
negligence is not a wrongdoer at large, he is a 
wrongdoer only in respect of the damage which he 
actually causes to the plaintiff’” :  Mooney v British 
Columbia , 2004 BCCA 402, 202 B.C.A.C. 74  at para 
157, per Smith JA, concurring in the result.  For that 
reason, recourse to a material contribution to risk 
approach is necessarily rare, and justified only where it 
is required by fairness and conforms to the principles 
that ground recovery in tort. 

.... 
 

[28] To recap the Canadian Supreme Court jurisprudence 
on a material contribution approach to date may be 
summarised as follows.  First, while accepting that it 
might be appropriate in ‘special circumstances’, the 
Court has never in fact applied a material contribution 
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to risk test.  Cook was analysed on a reverse onus 
basis.  Snell, Athey, Walker Estate and Resurfice were 
all resolved on a robust and common sense application 
of the ‘but for’ test of causation.  Nevertheless, the 
Court has acknowledged the difficulties of proof that 
multi-tortfeasor cases may pose – difficulties which in 
some cases may justify relaxing the requirement of “but 
for” causation and finding liability on a material 
contribution to risk approach.” 

.... 
 
[37]  However, the option of finding that a material 

contribution to risk approach is available whenever 
proof of “but for” causation cannot be made on the 
facts is equally problematic.  First, how does one 
distinguish between a case of true impossibility of 
factual proof and a situation where the plaintiff simply 
fails to meet her burden of establishing “but for” 
causation on the evidence? Unless one can make a 
clear distinction, one effectively undermines the 
requirement that the plaintiff bears the burden of 
showing that, “but for” the defendant’s negligence, she 
would not have been injured. In any difficult case, the 
plaintiff would be able to claim impossibility of proof of 
causation.  Such a result would fundamentally change 
the law of negligence and sever it from its anchor in 
corrective justice that makes the defendant liable for 
the consequences, but only the consequences, of his 
negligent act.” 

 

53. In Snell vs Farrell [1990] 2 S.C.R. 311 at 326 the Canadian 

Supreme Court held: 

“Causation is an expression of a relationship that must be 
found to exist between the tortious act of the wrongdoer and 
the injury to the victim in order to justify compensation of the 
latter out of the pocket of the former.  Is the requirement that 
the plaintiff prove that the defendant’s tortious conduct 
caused or contributed to the plaintiff’s injury too onerous?  Is 
some lesser relationship sufficient to justify compensation?  I 
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have examined the alternatives arising out of the McGhee 
case.  They were that the plaintiff simply prove that the 
defendant created a risk that the injury which occurred would 
occur, or what amounts to the same thing, that the defendant 
has the burden of proving causation.  If I were convinced that 
defendants who have a substantial connection to the injury 
were escaping liability because plaintiffs cannot prove 
causation under currently applied principles, I would not 
hesitate to adopt one of these alternatives.  In my opinion, 
however, properly applied, the principles relating to 
causation are adequate to the task.  Adoption of either of the 
proposed alternatives would have the effect of compensating 
plaintiffs where a substantial connection between the injury 
and the defendant’s conduct is absent.  Reversing the 
burden of proof may be justified where two defendants 
negligently fire in the direction of the plaintiff and then by 
their tortious conduct destroy the means of proof at his 
disposal.  In such a case it is clear that the injury was not 
caused by neutral conduct.  It is quite a different matter to 
compensate a plaintiff by reversing the burden of proof for an 
injury that may very well be due to factors unconnected to 
the defendant and not the fault of anyone.” 

 

54. The Courts in the United Kingdom have adopted a material 

contribution of risk approach to the problem of toxic agent cases 

involving negligence by more than one employer. 

 

55. The plaintiffs in Fairchild v Glenhaven Funeral Services Ltd, Fox 

v Spousal Midlands Ltd, Matthews v Associated Portland 

Cement Manufacturers [2002] 3 All ER 305 and Barker v Corus 

UK Ltd, Murray v British Shipbuilders (Hydrodynamcis) Ltd, 

Patterson v Smiths Dock Ltd [2006] 3 All ER 785 had developed 
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diseases related to toxic workplace agents, but were unable to 

prove which of several possible sources of the agents had caused 

their disease.  In both cases the plaintiffs had been exposed to 

asbestos at different times when working for different employers.  A 

single fibre of asbestos could have caused the disease.  As all of 

the employers had exposed the employee to the same risk, it was 

impossible to say which employer’s negligence in fact led to the 

disease. In each case the defendants pointed the finger at the 

negligence of others.  In each case the Court rejected this defence 

and found liability on the basis of material contribution. 

 

56. In Barker46 Lord Hoffmann said: 

 

“In my opinion it is an essential condition for the operation of 
the exception that the impossibility of proving that the 
defendant caused the damage arises out of the existence of 
another potential causative agent which operated in the 
same way.  It may have been different in some causally 
irrelevant respect, as in Lord Rodger’s example of the 
different kinds of dust, but the mechanism by which it caused 
the damage, whatever it was, must have been the same.  
So, for example, I do not think that the exception applies 
when the claimant suffers lung cancer which may have been 
caused by exposure to asbestos or some other carcinogenic 
matter but may also have been caused by smoking and it 
cannot be proved which is more likely to have been the 
causative agent.” 

 

 

                                                           
46

 At par 24. 
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57. In Sienkiewicz v Greif (UK) Ltd, Willmore v Knowsley 

Metropolitan Borough Council [2011] 2 All ER 857, Lord Phillips 

held that in the current state of knowledge about mesothelioma, the 

only circumstances in which a court will be able to conclude that 

wrongful exposure of a mesothelioma victim to asbestos dust did 

not materially increase the victim’s risk of contracting the disease 

will be where that exposure was insignificant compared to exposure 

from other sources.47  This, we respectfully say is the likely 

consequence of the material contribution test being applied on the 

facts of the present matter. 

 

58. We further submit that the material contribution of risk test is not 

required by fairness and nor does it conform to the principles that 

ground recovery in delict for inter alia the following reasons: 

 

58.1. First, this case does not concern a “number of negligent 

acts” where it is established that one of them did in fact 

cause the harm sustained.    

 

                                                           
47

 At par 111. 
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58.2. Second, on the facts of this matter the SCA found that “it is 

just as likely as  not that Mr Lee was infected by a prisoner 

who the prison authorities could not reasonably have known 

was contagious; in those circumstances, it is not possible to 

find it having been proved that the negligent omission 

caused the infection.48 

 

58.3. An application of the test in this case would have the 

following effect:  the Respondent through its negligence 

contributed to the Applicant’s risk of being infected by TB;  

the extent to which it’s negligent conduct contributed to the 

risk cannot be reliably calculated but is certainly less than 

50%; notwithstanding this, the Respondent will be held liable 

for all the Applicant’s damages. 

 

59. In the circumstances, we submit that there is no basis for 

development of the common law. 

CONCLUSION 
 

                                                           
48

 SCA Judgment; par 63. 
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60. We accordingly ask that the relief sought by the Amici in respect of 

the admission of further evidence be refused and further that this 

Court: 

60.1. Dismiss the application for leave to appeal. 

60.2. Alternatively, if leave to appeal is granted, dismiss the appeal 

on its merits. 
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