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                               Case No. CCT 20/12            
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I, the undersigned, 

 

COENRAAD JOHANNES BENKENSTEIN 

 

do hereby make oath and state 
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1. I am employed by the Department of Justice as a State Attorney at the 

office of the State Attorney at 22 Long Street, 2nd

 

 Floor, Liberty Life 

Building, Cape Town. 

2. The facts deposed to herein, save where the contrary appears from the 

context, are within my personal knowledge and are to the best of my belief 

both true and correct, as I have been involved in this matter from the 

onset. Moreover, all legal submissions made herein are made on the 

advice of counsel representing the Minister.  

 

3. This affidavit is filed in terms of Direction 3 issued by this Court on 30 May 

2012, setting out reasons why Respondent disputes certain factual 

findings in the Statement of Agreed Factual Findings. 

 

 

Dispute of factual finding 

4. The parties are largely in agreement, as is apparent from the Statement of 

Agreed Factual Findings, and disagree on one issue only, namely that “TB 

was prevalent in the maximum security prison when Plaintiff was detained 

there in November 1999, and remained a problem throughout his 

detention.”1

 

 Applicant cites paragraph 213 of the Trial Court judgment as 

the reference for this finding. 

                                                           
1 Statement of Agreed Factual Findings: para 91 
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5.  Paragraph 213 of the Trial Court judgment reads: 

 

“[213.] When the plaintiff first came into the maximum security prison at 

Pollsmoor in November 1999, TB was already prevalent in the prison. The 

evidence of Dr Theron is clear in this regard. Indeed, throughout the time 

of the plaintiff's incarceration, TB remained a problem in the prison. This 

much is clear from the evidence of both Dr Theron and Dr Craven.”2

 

  

6. Respondent disputes the finding that “[w]hen the plaintiff first came into 

the maximum security prison at Pollsmoor in November 1999, TB was 

already prevalent in the prison”, on the basis that the evidence of Dr 

Theron and Dr Craven at the trial does not lead to this conclusion. In 

substantiation thereof, Respondent will rely on the following evidence 

contained in the Record: 

 

 

Dr Theron’s evidence 

7. It is respectfully submitted that the summary of Dr Theron’s testimony3

 

 

shows that tuberculosis became more prevalent over time, not that 

tuberculosis was prevalent in the maximum security prison in November 

1999, when Applicant was incarcerated. This is apparent from his 

testimony: 

                                                           
2 G: Trial Court judgment: para 213  
3 Trial Record: pages 27-652 
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7.1. Dr Theron testified that when he commenced his tenure at the 

prison, being Medium A, a juvenile prison, pulmonary tuberculosis 

was well under control and was not seen to be a problem. 

However, from 1997 onwards (really 1998) there was a gradual 

and continual breakdown of the health management which led to 

poor management and control of the spread of pulmonary 

tuberculosis within the prison system.4

 

 

7.2. Dr Theron testified that he had spoken of the prison as a whole, 

not just Medium A. However, in his view, the comment that was 

most significant pertained to Medium A, his unit, that before 1997 

there were no cases of tuberculosis, that is 1500 prisoners were 

free of tuberculosis. This changed in 1997 / 1998, that is the rate 

of TB increased dramatically because his prison unit, Medium A 

was converted from an adult sentenced population to a juvenile 

prison.5

 

 

 

7.3. Furthermore, as to prevalence increasing, Dr Theron testified “the 

mere fact that MDR-TB has become prevalent within the 

Pollsmoor Prison system is a clear indication of the breakdown of 

the healthcare system within the prison”.6

                                                           
4 Trial Record: pages 104 -105 

 However, under cross-

5 Trial Record: pages 105-106 
6 Trial Record: page 129 
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examination Dr Theron conceded that “there were no reliable 

statistics but the clinical impression was that towards the end of 

my stay at Pollsmoor that this had increased some, well 

considerably, it had increased considerably”.7 He further stated 

that “although I can’t quantify how many cases of MDR-TB were 

prevalent in the prison its certainly true that towards the end of my 

stay I was seeing XDR-TB and MDR-TB both in my section and 

Maximum which we had never seen before.”8 This evidence must 

be read in conjunction with Dr Theron’s testimony that he left 

Pollsmoor in 2007;9

  

 some 4 years after Respondent became ill 

with TB. 

8. In respect of Dr Craven, it is submitted that the evidence on record10

 

 

shows that the system began to slowly deteriorate from the late 1990’s, 

and that there is no evidence that tuberculosis was prevalent in 1999, 

when Applicant was first detained. A summary of this evidence is detailed 

below: 

8.1. “In the late 1990’s the system slowly began to deteriorate”.11

 

  

                                                           
7 Trial Record: page 129 
8 Trial Record: page 131 
9 Trial Record: page 89-90 
10 Trial Record: pages 653 - 938 
11 Trial Record: page 665 



- 6 - 
 

8.2. Dr Craven relies on Annexure C to show the gradual breakdown in 

the system.12

 

 

8.3. Annexure C was disputed by Respondent,13 and the Trial Court 

had ruled that Dr Craven could use Annexure C to refresh his 

memory.14

 

 

9. However, in its final judgment, the Trial Court found the following on 

Annexure C:  

 

“[101.] According to Dr Craven, disease management was well run 

when he was first appointed to the prison. There was an adequate 

number of well trained nurses and he was confident that his requests 

would be carried out. In the late 1990's, however, the system slowly 

started to deteriorate. The deterioration of the system was an important 

event, because disease management is dependant upon team work 

and in a prison setting the team includes nurses as well as warders. 

 

[102.] Eventually, the deterioration in the management system reached 

such a stage that Dr Craven started to keep a daily contemporaneous 

record of management failures or 'derelictions of duty', as he called it. 

These derelictions of duty included, for example, prisoners not being 

                                                           
12 Trial Record: pages 665 - 666 
13 Trial Record: pages 704 - 707 
14 Trial Record: pages 194 - 207 
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re-paraded (i.e. brought for follow-up consultation) on due date, 

specimens not being collected promptly, laboratory reports not being 

presented to him promptly with the patient's folder so that he could take 

action, TB treatment not being supervised and recorded, etcetera. Dr 

Craven made notes of these failures at the time when it came to his 

attention in the ordinary course of his duties. The notes were made in 

duplicate and he would leave the top copy at the prison each day in the 

hope that management would take appropriate action and in order to 

provide the prison governor (the head of the maximum security prison, 

Mr Jansen) with evidence to motivate for more staff and fewer 

prisoners. When he went home, he transferred the notes he had made 

to his computer and for purposes of the trial he extracted all of the 

information relevant to the management of TB. This extract was 

attached to the summary of his evidence, included entries regarding 

947 prisoners, ran to 44 pages and constituted a record of deficiencies 

in the management of certain TB patients and the management of TB 

in the prison. 

 

[103.] Under cross-examination, Dr Craven acknowledged that he had 

not seen the relevant files since leaving his position at the prison, that 

he had no independent recollection of individual cases and that the 

context within which the notes were made, were of relevance. His 

notes were somewhat difficult to interpret when he was in the witness 

box.” 
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10. In view of the above evidence, it is submitted that the Trial Court did not 

draw a proper conclusion from the facts when it found that “[w]hen the 

plaintiff first came into the maximum security prison at Pollsmoor in 

November 1999, TB was already prevalent in the prison”. 

 

 

_________________________ 

      DEPONENT 

 

I certify that the deponent acknowledged to me that he knows and understands 

the contents of this declaration, that he has no objection to taking the prescribed 

oath and considers it to be binding on his conscience. 

 

Thus signed and sworn to before me at CAPE TOWN on this 21st

 

 day of JUNE 

2012. 

 

_________________________ 

COMMISSIONER OF OATHS 

 


