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CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Dudley Lee v Minister of Correctional Services 

 

Case CCT 20/12 

 

Date of Hearing: 28 August 2012 

 

 

MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is 

not binding on the Constitutional Court or any member of the Court. 

 

On Tuesday 28 August 2012, at 10h00, the Constitutional Court will hear an application for 

leave to appeal against the decision of the Supreme Court of Appeal (SCA), which 

overturned the decision of the Western Cape High Court (High Court) in an action for 

delictual damages. 

 

The applicant, Mr Lee, was detained at Pollsmoor Maximum Security Prison from 1999 to 

2004.  The respondent is the Minister of Correctional Services (Minister) and the Treatment 

Action Campaign, Wits Justice Project and Center for Applied Legal Studies, have been 

admitted as amici curiae.  

 

Mr Lee contracted tuberculosis (TB) while in prison, and sued the Minister for damages on 

the basis that the poor prison management resulted in his becoming infected.  The High Court 

upheld the claim on a finding that the prison authorities had failed to take reasonable steps to 

prevent Mr Lee’s contracting TB. 

 

On appeal, the SCA found that, while the prison authorities were negligent for failing to 

maintain reasonably adequate systems to manage the disease, the Minister was not liable.  It 

found that Mr Lee had not proved that the presence of reasonable, precautionary measures 

would have completely eliminated his risk of contracting TB. 

 

In this Court, Mr Lee argues that the test applied by the SCA was incorrect, and requests this 

Court to develop the common law test for causation to bring it in line with the spirit, purport 

and objects of the Bill of Rights.  Alternatively, he asks to amend his original claim to 

include a claim of constitutional damages based on unlawful detention. 

 

The Minister supports the decision of the SCA.  The Minister also opposes Mr Lee’s 

alternative request to amend his claim, on the basis that doing so will introduce a new cause 

of action, which, in any event, has prescribed. 
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The amici curiae submit that the test applied by the SCA makes the test for factual causation 

too difficult for similarly placed litigants to satisfy.  They urge the Court to develop the 

common law in line with foreign jurisprudence, particularly that of the United Kingdom. 


