
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  
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and     

 

THE MINISTER OF CORRECTIONAL SERVICES  Respondent 

 

 

 

AFFIDAVIT  

 

 

I, the undersigned, 

JONATHAN COHEN 

do hereby make oath and say that: 

1. I am an adult male attorney practising under the name and style of 

Jonathan Cohen and Associates at 3rd Floor Equity House, 107 St 

George’s Mall, Cape Town.    
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2. The facts deposed to hereunder are, unless otherwise stated or the 

context indicates the contrary, within my own personal knowledge and 

are true and correct.  Legal submissions are made with the assistance 

and advice of counsel.  I believe this advice to be true and correct.  (I 

underline certain statements below for purposes of emphasis.  I also 

refer to and identify certain passages in the trial record in order to 

assist the respondent to reply.) 

3. I am the applicant’s attorney of record and have acted in this capacity 

during his action for damages against respondent in the Western Cape 

High Court (which forms the subject of this application), as well as in 

applicant’s subsequent appeal held in the Supreme Court of Appeal 

(“the court a quo”). 

4. Applicant is Dudley Lee, an adult male residing at 38 Lion Street, 

Schotsekloof, Cape Town, Western Cape. 

5. I am duly authorised by the applicant to bring this application and to 

depose to this affidavit. 

6. The respondent is the Minister of Correctional Services who is cited in 

his capacity as the Minister of State who is responsible for the conduct 

of the Department of Correctional Services pursuant, inter alia, to 
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certain provisions of the Correctional Services Act No. 8 of 1959 (as 

amended and substituted), as well as the Correctional Services Act No. 

111 of 1998.  The respondent was the defendant in the action referred 

to above. 

THE APPLICATION  

7. This application is brought for leave to appeal against certain orders of 

the Supreme Court of Appeal of South Africa that were made in a 

judgment delivered on 23 March 2012 under SCA Case No. 316/11.  A 

copy of the judgment containing the decision appealed against is 

annexed hereto marked “DL1”. 

8. The order appealed against provides as follows:- 

“(i) The appeal is upheld.  The order of the court below is set aside and 

substituted with an order absolving the defendant from the instance. 

(ii) Each party will pay its own costs both in this court and in the court 

below.” 

9. The order that was set aside and substituted by the court a quo had been 

made by the Western Cape High Court (per De Swardt AJ) on March 11 

2011, (under WCHC Case No. 10416/2004).  The judgement is reported as 

Lee v The Minister of Correction Services 2011 (6) SA 564 WCC. 
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10. The order made by the WCHC provided as follows:- 

“(i) The defendant is declared to be liable to the plaintiff in delict pursuant 

to the plaintiff having become ill with TB whilst he was incarcerated in 

the maximum security prison at Pollsmoor. 

(II) The registrar is requested to set the matter down for hearing, in 

consultation with the Judge President, in order for the parties to lead 

evidence pertaining to the quantum of the plaintiff’s damages in 

respect of his illness with TB as aforesaid and the sequelae thereof. 

(iii) Defendant is to pay the plaintiff’s costs of suit as between party and 

party.” 

BACKGROUND FACTS 

11. It is common cause that tuberculosis (“TB”) is a contagious infection which is 

caused by an airborne bacterium.  It is a disease that has been a serious 

public-health problem for hundreds of years.  It is found worldwide.  It 

appears to be more common in developing countries such as South Africa, 

where the majority of the population tend to be poor and live in crowded 
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conditions that are conducive to the spread of the disease.  South Africa 

appears to have one of the highest incidence rates of TB in the world.1   

12. There is “a prevalence of TB” in the maximum security prison at Pollsmoor. 2  

From 1998 there had been a gradual and continuing breakdown of health-

care at Pollsmoor Prison including the management of tuberculosis.3  Any 

management system that might have existed was in disarray.4  The 

authorities were pertinently aware of the risk to prisoners of contracting 

tuberculosis.5 

13. It is also common cause that the applicant was detained in the maximum 

security prison of Pollsmoor Prison for a period of approximately 4.5 years 

from November 1999 to 27 September 2004 while he was on trial in the 

Regional Court.  (He was temporarily out on bail from January to April 2000.)  

The conditions of his detention are described in the reported judgment of De 

Swardt AJ.6 

14. After his release from prison, in September 2004, and pursuant to his 

acquittal on the criminal charges which had been preferred against him, 

applicant instituted an action for damages against the respondent in the 

WCHC.  He alleged that respondent’s servants at the prison had, by their 

                                              
1
 Judgment of de Swardt AJ paragraph [8]. 

2
 See, inter alia, paragraph [240]. 

3
 See SCA judgment paragraph [22]. 

4
 See SCA judgment paragraph [32]. 

5
 See SCA judgment paragraph [18]. 

6
 See paragraphs [213]to [242] pages 584F to 593C. 
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conduct, caused him to become infected with TB.  By agreement between the 

parties and in terms of uniform Rule 33(4) the court granted an order that the 

merits of applicant’s claim were to be adjudicated upon separately, prior to 

the quantum of applicant’s alleged damages being dealt with.7 

15. The court a quo stated that notwithstanding the form in which the applicant’s 

claim was pleaded it was advanced at the trial and before the SCA as a 

delictual claim in the ordinary course.8 

16. The relevant part of applicant’s amended particulars of claim, for 

constitutional purposes, provided as follows:-9  

“16. The conduct of the responsible authorities was unlawful in that; 

16.1 the conduct of the responsible authorities during the period of 

the plaintiff’s imprisonment violated the plaintiff’s rights 

described below, at common-law under the Correctional 

Services Act 8 or 1959 (“the Act”) and under the Constitution; 

16.2 their conduct violated his common-law rights to respect for and 

protection of his physical integrity during his imprisonment; 

                                              
7
 See paragraph. [2] at 566 C/D to F/G. 

8
 See SCA Judgment paragraph [4]. 

9
 The full particulars of claim as amended are set out in the judgment of De Swardt AJ paragraph [6] p567B to 

569D. 
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16.3 their conduct violated his rights implied by the Act and 

particularly, ss 2(2)a, 2(2)b, 23(2), 69(a) and 79(1)e thereof to 

respect for the protection of his physical integrity during his 

imprisonment.10 

16.4 Their conduct violated his rights under the Constitution and 

particularly, the following: 

16.4.1 his rights in terms of s 35(2)e thereof to be detained 

under conditions consistent with human dignity, and 

to be provided with adequate accommodation, 

nutrition and medical treatment at State expense; 

16.4.2 his rights in terms of s 12(1) thereof to freedom and 

security of the person; 

16.4.3 his rights in terms of s 12(1)(d) and (e) thereof not to 

be subjected to torture of any kind, whether physical, 

mental or emotional, and not to be subjected to cruel, 

inhuman or degrading treatment or punishment; 

16.4.4 his right to life, in terms of s 11 thereof; 

                                              
10

 These provisions of Act 8 of 1959 were still applicable until 31 July 2004 when the provisions of the new 

Correctional Services Act 111 of 1998 with regard to the treatment of prisoners came into operation. 
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16.4.5 his right in terms of s 10 thereof to respect for and 

protection of his dignity. 

17. The responsible authorities knew during the period of the 

plaintiff’s imprisonment that their conduct placed prisoners at 

risk of tuberculosis infection and, in the premises, they acted as 

they did dolus eventualis, alternatively negligently.  

18. But for the conduct of the responsible authorities: 

18.1 the plaintiff would not have been exposed to 

prisoners actively infected with tuberculosis; 

18.2 the plaintiff would have had access to and sought 

proper treatment of active infection by tuberculosis; 

18.3 the plaintiff would not have become actively infected 

with tuberculosis; 

18.4 the plaintiff’s active tuberculosis infection would have 

been treated and cured earlier. 

19. In the premises, the conduct of the responsible authorities 

caused the plaintiff’s active infection with tuberculosis.” 
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17. In reply to the allegations pleaded by applicant and quoted above, 

respondent pleaded as follows: 

“8.1 Defendant denies all the allegations contained in these paragraphs, in 

particular, the allegations that defendant and/or defendant’s 

employees’ conduct were unlawful, intentional and/or negligent, in that 

they violated plaintiff’s rights. 

8.2 Defendant pleads that at all material and relevant times, defendant 

and/or defendant’s employees’ conduct were lawful, in accordance 

with the common law, provisions of the Correctional Services Act, 

other relevant Acts and the rights enshrined in the Constitution.” 

18. The court a quo found that the state had met applicant’s grievance with a 

defence on every leg of his claim.  It had contested that he had been infected 

in prison, with no substantial ground for doing so.  It had contested the 

allegations of an inadequate health-care regime, when it must have known 

that it was defending the indefensible.  A report of an inspector from the office 

of the Inspecting Judge four years before the matter came to trial disclosed 

that “tuberculosis management was virtually non-existent”.11 (The combined 

summons bears the stamp of the Registrar of the West Cape High Court, 

dated 3 December 2004.) 

 

                                              
11

 See SCA judgment paragraph [67]. 
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FACTUAL CAUSATION OF HARM 

19. The SCA found that the applicant was in “reasonable” health when he 

entered prison in April 200112 

20. The evidence showed that applicant had tested negative for TB twice in 2003.  

He had requested these tests after noticing symptoms associated with TB 

(coughing and weight loss).  He was subsequently tested for TB in June 

2003.  These tests were positive and he was diagnosed with TB.  The 

condition was treated and subsequently declared cured. 

21. The WCHC found, as a probable fact, that applicant had contracted 

tuberculosis while he was in prison.  Counsel for the respondent in the SCA 

conceded that applicant was probably infected during his incarceration.  The 

SCA assumed in favour of applicant that he was probably infected by a 

prisoner who had active tuberculosis while under the control of the prison 

authorities. 13 

CONSTITUTIONAL VIOLATION 

22. In the circumstances, it is submitted that: 

                                              
12

 See SCA judgment paragraph [2]. 
13

 See SCA judgment paragraphs [52], [53] and [54]. 
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22.1.  the harm of infection to the applicant was caused by his admission to 

prison and incarceration, as an unconvicted prisoner, at the hands of 

the state;  

22.2. the lack of tuberculosis management in the maximum security prison 

materially increased the risk of contagion; 

22.3. the deliberate exposure by the state of the applicant to the threat14 of 

contracting tuberculosis by incarcerating him in a prison environment 

where infection was rife and tuberculosis management was virtually 

non-existent constituted a violation of his rights to dignity, life, security 

of the person, not to be treated in a degrading way, and conditions of 

detention consistent with human dignity. 

22.4. A correlative duty also rested upon the state to take reasonable 

measures (within its available resources) to achieve realisation of 

applicants right to have access to health care services15; 

22.5. The State had apparently taken measures to achieve realisation of 

applicant’s rights of access to a health care service, but the service 

                                              
14

 Compare Mohamed and Another v President of the RSA and Others 2001 [3] SA 893 CC paragraphs 

[52] and [53]. 
15

 See Section 27(2) of the Bill of Rights. 
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was in disarray.  It had become theoretical only and was not provided 

in practice.  Hence applicant was not given “access”16. 

22.6. as there was no objective justification for violation of the above rights 

and duty the state acted unlawfully. 

LEGAL REQUIREMENT FOR DELICTUAL LIABILITY 

23. The SCA described the elements of a delictual claim as follows:- 

“the three elements of a delictual claim that is founded on negligence are well 

established – a legal duty in the circumstances to conform to the standard of 

the reasonable person, conduct that falls short of that standard, and loss 

consequent upon that conduct.”17 

NEGLIGENCE FOUND 

24. The SCA agreed with the WCHC that “negligent failure on the part of the 

authorities to have reasonably adequate precautions against contagion, 

which was the foundation of the claim, ought indeed to be categorised as 

wrongful. “18 

25. In regard to negligence the SCA found in favour of the applicant, and stated 

that: 

                                              
16

 See SCA judgment paragraph[32]. 
17

 See SCA judgment paragraph [33]. 
18

 See SCA judgment paragraph [35]. 
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“The prison authorities were well aware that prisoners might contract 

tuberculosis if reasonable steps were not taken to prevent it.  I think I have 

made it clear earlier in this judgment that the evidence establishes 

convincingly that to the extent that any system existed at all for the proper 

management of the disease its application in practice was as best sporadic 

and in at least some respects effectively non-existent.  I return to the matter 

later in this judgment, but for the moment I need only say that I agree with the 

court below that the prison authorities failed to maintain an adequate system 

for management of the disease and in that respect they were negligent.”19 

LEGAL DUTY 

26. The court reasoned that a “person who is imprisoned is delivered into the 

absolute power of the state and loses his or her autonomy and that a civilized 

and humane society demands that when the state takes away the autonomy 

of an individual by imprisonment it must assume the obligation to see to the 

physical welfare of its prisoner;”20 

27. The court expressly stated that:- 

“Prisoners are amongst the most vulnerable in our society to the failure of the 

state to meet its constitutional and statutory obligations.  It seems to me that 

there is every reason why the law should recognise a claim for damages to 

                                              
19

 See SCA judgment paragraph [44]. 
20

 See SCA judgment at paragraph 36. 
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vindicate their rights.  To find otherwise would altogether negate those 

rights.”21 

28. It is submitted that the position of the applicant who was detained as an 

unconvicted prisoner (and liable to be released without serving any sentence) 

in an environment where tuberculosis management had broken down 

constitutes an a fortiori situation requiring the State to either justify its actions 

or be held accountable. 

FINDING ON CONSTITUTIONAL VIOLATION 

29. The court a quo concluded that Applicant had “set out to vindicate an 

important statutory and constitutional right and has done so substantially.22 

FINDINGS ON CAUSATION AND APPROACH TO ONUS 

30. In dealing with causation the court a quo drew a distinction between whether 

the incarceration of the applicant or the negligent omission, on the part of the 

respondent, caused the harm.23 

31. With reference to the onus upon applicant in relation to causation the court a 

quo stated that:- 

                                              
21

 See SCA judgment at paragraph 42. 
22

 See SCA judgment at paragraph 68. 
23

 Whether or not applicant was infected while incarcerated was held to be a necessary, but not an exhaustive 

step in that enquiry. 
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“The difficulty that is faced by Mr Lee is that he does not know the source of 

his infection.  Had he known its source it is possible that he might have 

established a causal link between his infection and specific negligent conduct 

on the part of the prison authorities.”24 

32. In passing, it is (again) submitted that the factual cause of applicant’s 

infection was his detention and incarceration at the hands of the state.  The 

risk of causation of infection was materially increased by the absence of an 

effective tuberculosis management system.  It is further submitted that the 

form of causation found to be unproven by the Court a quo; 

(a) falls under the rubric of legal causation; 

(b) introduces speculation25 that must be carried out in accordance with 

the values of the Constitution. 

FAILURE OF APPLICANT’S CAUSE OF ACTION IN DELICT 

33. Ultimately, the court a quo held that applicant’s claim in delict failed “on a 

narrow factual point”; that is, applicant relied upon a systemic omission on the 

part of respondent’s servants, and “in the absence of proof that reasonable 

systemic adequacy would have altogether eliminated the risk of contagion, 

                                              
24

 See SCA judgment at paragraph 64. 
25

 See SCA judgment paragraphs [47], [48] and [49]. 
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which would be a hard row to hoe, it cannot be found that but for the systemic 

omission (applicant) probably would not have contracted the disease”.26  

34. In fact such proof was placed before the trial Court by both of plaintiff’s 

medical experts. 

35. Dr Craven’s expert summary,27 stated that: 

“The failure on the part of the prison authorities to properly implement the 

guidelines of the Department of Health for the control of tuberculosis was in 

all likelihood the probable cause of Mr Dudley Lee becoming infected with 

bilateral pulmonary tuberculosis during the time that he was incarcerated at 

Pollsmoor Prison.” 

36. Dr Theron stated the following in his expert summary:28 

”Had the above measures been properly implemented by the prison 

authorities, it is probably that pulmonary tuberculosis would have been 

properly and effectively controlled at Pollsmoor Prison and that Mr Lee would 

not have contracted the disease.” 

37. When it was presented the above evidence of Doctors Craven and Theron 

was not seriously challenged in cross-examination. 

                                              
26

 See paragraph [64] 
27

 See Vol 11 at p 1792 paragraph [23]. 
28

 See Vol 11 p 1860 paragraph [10]. 
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38. Professor van Helden, on behalf of the respondent did not contradict the 

allegations above.  He is an academic. 

39. Doctor Craven had been employed with the prison system at Pollsmoor from 

1988 to September 2003 as the part time principal medical officer.  Theron 

was employed at Pollsmoor from 1985 as part time district surgeon.  From 

1997 he was in charge of medical care at the medium prison until June 

200729. 

40. In any event, because a primary submission of the applicant arises from the 

fact that his detention by the state, as an unconvicted prisoner at Pollsmoor, 

was the sine qua non for his contraction of tuberculosis (i.e. the state made 

the election to expose a person, presumed to be innocent, to the threat of 

infection without managing that threat) the material question which arises in 

attributing delictual liability (how and where that risk must fall) is one of 

constitutional (legal) policy. 

GROUNDS OF APPEAL 

41. The Court a quo misdirected itself: 

41.1. by failing to approach the question of causation in the manner 

described in the previous paragraph; 

                                              
29

 Compare SCA judgment paragraph [23]. 
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41.2. by making conflicting findings which cumulatively denied applicant the 

benefit of his substantive constitutional rights and/or negated the 

granting of any relief for a person. in the position of the applicant 

against the designated representative of the state, more particularly in 

that the Court a quo found; 

(a)  that applicant had no remedy, other than delict30; 

(b)  that a person in applicant’s position would be unable to prove 

causation and succeed with a delictual claim in the absence of 

proof that reasonable systemic adequacy would have altogether 

eliminated contagion  

(c) that this posed an insuperable burden (described as “a hard row 

to hoe”), because whatever “management strategies might be put 

into place, there will always be a risk of contagion.”31 

42. Because onus is a matter of substantive law based on broad and undefined 

reasons of experience and fairness32 the Court a quo misdirected itself in 

granting absolution in that; 

(a) it found that the applicant had set out to vindicate an important 

statutory and constitutional right; 

                                              
30

 See SCA judgment paragraphs [37]. 
31

 See SCA judgment paragraphs [61] and [64]. 
32

 Per Davis AJA in Pillay v Krishna and Another 1946 AD. 946 at 954: see to Electra Home Appliances v 

Five Star Transport 1972 [3] SA 583 WLD at 584 to 585. 



19 
 

(b) the rights vindicated were breached; 

(c) yet the state was absolved of; 

(i) responsibility for causing the threat and the risk attendant upon 

his incarceration; 

(ii) the duty to justify constitutional violations found by the court33 

(which foreseeably and probably caused that threat/risk to 

eventuate);  

(iii) any evidential onus to show that harm did not arise from the 

threat created by incarceration and additional risk posed by lack 

of management. 

43. The Court a quo further misdirected itself (and acted contrary to the 

provisions of Section 34 of the Constitution); 

43.1. by deciding the appeal unfairly in that it failed to place the onus on the 

state to demonstrate (through a complex systemic enquiry) involving 

inter alia, generally accepted best practice among prison authorities, 

the security demands of the prison, financial resources available to the 

prison authorities; availability of trained personnel, space available for 

                                              
33

 Compare Mohamed and Another v President of the RSA and Others 2001 [3] SA 893 CC paragraphs 

[82] at 914 … to 915 … 
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isolation and the incidence of the diseased34, all of which decisive 

information was peculiarly within the knowledge of the respondent; 

43.2. by non-suiting the applicant as a result of the dearth of evidence 

before the court  in this regard. 

44. Alternatively, and, in any event, the court a quo misdirected itself by failing to 

follow its own (constitutionally valid) approach in Minister of Safety & Security 

v van Duivenboden,35 namely, that, “A plaintiff is not required to establish the 

causal link with certainty, but only to establish that the wrongful conduct was 

probably a cause of the loss, which calls for a sensible retrospective analysis 

of what would probably have occurred, based upon the evidence and what 

can be expected to occur in the ordinary course of human affairs rather than 

an exercise in metaphysics.”  

(A similar approach had been followed in the Cape High Court in the case of 

negligent omission in the matter of Graham v Cape Metropolitan Council,36 a 

matter in which there was also an absence of specific direct evidence relating 

to a speculative outcome when using the approach laid down in International 

Shipping Co (Pty) Ltd v Bentley37.) 

                                              
34

 See SCA judgment paragraph [60]. 
35

 Paragraph [25] 449CF 2002 (6) SA 431 SCA; paragraph [25] at page 449 C/D to F/G. 
36

 1999[3] SA 356 CPD at 372 to 376. 
37

 1990[1] SA 680 (A) at 700 E-H. 
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45. Alternatively (to all of the above), and in any event, the Court a quo 

misdirected itself in relation to the constitutional requirements imposed upon 

it by the provisions of Section 39(2) read with Section 173 of the Constitution; 

that is, where the common law as it stands is deficient in promoting the 

Section 39(2) objectives, the Courts are under a general obligation to develop 

it appropriately.38  The application by the Court a quo of the common law 

and/or its failure to develop the common law concepts of causation and onus 

as they apply in the law of delict resulted in; 

(a) a failure to give effect to the spirit, purport and objects of sections 10, 

11, 12(1), 12(1)(e), 27, 34 and 35(2)(e) of the Bill of Rights; and/or 

(b) disregard for the duties of the Courts described in Sections 7(2), 8(1) 

and 36 of the Bill of Rights.  

CONSTITUTIONAL MATTERS RAISED 

46. Applicant pleaded the issues above which involved interpretation, protection 

and enforcement of the Constitution, as contemplated in Section 167(7) of the 

Constitution.  This impacted on the applicant’s common law remedy. 

47. The applicant contends that the appeal raises the following principal 

constitutional matters: 

                                              
38

 See Carmichele v Minister of Safety and Security 2001[4] SA 938 CC paragraph [39]. 
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47.1. Whether the SCA, when applying the provisions of the Bill of Rights to 

the applicant, failed to develop the common law of causation and onus 

when it was required to do so; that is by virtue of the provisions of 

Section 39(2), read with Section 8(1) and 8(3) of the Bill of Rights, and 

with Section 173 of the Constitution as well as the sections specifically 

pleaded in applicant’s particulars of claim; 

47.2. Whether the order of the court a quo deprived applicant of his only 

effective remedy for a breach of rights entrenched in the Constitution 

(and the value underlying such rights) 39 which the state threatened 

and/or breached and/or which the SCA found to have been breached 

(and/or vindicated);40 

47.3. Whether the judgment of the SCA violated applicants right to a fair 

hearing as contemplated in Section 34 of the Bill of Rights;  

40.4 Whether applicant is entitled to constitutional damages in lieu of 

delictual damages. 41 

CONSTITUTIONAL DAMAGES 

48. Appropriate relief for a person whose rights in the Bill of Rights have been 

infringed must (in terms of Section 38 of the Constitution) mean an effective 

                                              
39

 Compare Fose v Minister of Safety and Security 1997 (3) SA 786CC p 826 E/F to I; and see President of 

the RSA v Modderklip Boordery (Pty) Ltd 2005 (3) SA 3 paragraphs (57) and (58) at 25G to 26 C/D. 
40

See SCA judgment paragraph (69). 
41

 In violation of Section 34 of the Bill of Rights. 



23 
 

remedy.  This Court has held that without an effective remedy for breach, the  

values underlying and the rights entrenched in the Constitution cannot 

properly be upheld or enhanced; and that this Court has a particular duty to 

ensure that, within the bounds of the Constitution, effective relief be granted 

for the infringement of entrenched rights.42   

49. Absolution from the instance and an order that each party pay its own costs, 

it is submitted, does not vindicate applicant’s violated rights effectively or at 

all.  (It is respectfully submitted that it is not at all clear from the judgment of 

the Court a quo how applicant’s rights have been vindicated.) 

50. Despite the violation of his entrenched rights the applicant has no effective 

relief in delict (because of the insuperable burden found to exist in relation to 

causation).  The court a quo concluded that applicant did not have means 

other than a damages claim in delict to vindicate his rights.   

51. It was therefore incumbent upon the Court to forge “new tools” to effectively 

vindicate applicant’s rights, i.e. if it did not develop the common law or follow 

the approach in Van Duivenboden and Graham’s cases.   

52. It is submitted that nominal monetary damages for constitutional breach 

should be awarded by this Court.43  

                                              
42

 See Fose’s case supra paragraph [69]. 
43

 See President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd [Agri SA 

and Others, amici curiae] 2005 [5] SA [3] CC paragraphs [65] and [66]. 
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53. The direct breach of applicant’s substantive constitutional rights as part of a 

proven endemic breach of rights that were in issue before the court below 

justify and call out for the clear assertion of their independent existence.44 

54. As the court a quo found that it was “cynical” for the state to submit that 

“other” means were available for prisoners to vindicate their violated rights 

when they suffered physical injury45 (and infringement of a right in the Bill of 

Rights), constitutional damages ought to have been granted by the Court a 

quo under applicants claim for “further and/or alternative relief” (i.e. by virtue 

of the provisions of Section 38 of the Constitution). 

55. Instead the state has been absolved from persisting in contending that all had 

been well at Pollsmoor and acknowledging no responsibility towards the 

applicant at any time.  That approach also forced applicant into a trial that 

endured for about three weeks, in which he was compelled to take up the 

time of professional men to prove what was incontestable.46 

56. A prayer for the amendment of the relief claimed is therefore set out in the 

notice of application, filed herewith. 

57. The applicant has neither applied nor intends to apply for leave or special 

leave to appeal to any other court. 

                                              
44

 See MEC, Department of Welfare, Eastern Cape v Kate 2006 [4] SA 478 paragraph [27] at p 491 D/E to 

H/I. 
45

 See SCA judgment paragraphs [40] and [41]. 
46

 See SCA judgment paragraph [67]. 
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58. In all the circumstances, it is respectively submitted that it would be in the 

interests of justice for leave to appeal to be granted, as well as the further 

relief claimed in the notice of application. 

 ______________________________ 

JONATHAN COHEN 

I certify that the above signature is the true signature of the deponent who 

has acknowledged to me that he knows and understands the contents of this 

affidavit, which affidavit was signed and sworn to at Cape Town on this  13th 

day of April 2012 in accordance with the provisions of Regulation R128 dated 

21 July 1972, as amended by Regulation R1648 dated 19 August 1977, 

R1428 dated 11 July 1980 and GNR774 of 23 April 1982. 

 

 

            _____________________________ 

COMMISSIONER OF OATHS       


