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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

  Case No. CCT20/12 

 

 
 

FOUNDING AFFIDAVIT  
 

 
 
 

I the undersigned 

NICOLAAS STEYTLER 

 

 
In the application of: 

  

   

   

 UNIVERSITY OF THE WESTERN CAPE 
(acting through the Director of its Community 
Law Centre) 

  
Applicant for admission 

as amicus curiae 
 

 
 
 

In re: the matter between: 
 
 
DUDLEY LEE  

  
Applicant  

   

 
 
and 

  

   

 
 
MINISTER OF CORRECTIONAL SERVICES 

  
 

Respondent 
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do hereby make oath and state that: 

 

1 I am a professor of Law and the Director of the Community Law Centre (“the 

CLC”) employed as such by the University of the Western Cape (“UWC”) at  

Modderdam Road, Cape Town, Western Cape. 

 

2 The facts deposed to herein are true and correct and fall within my own 

personal knowledge save where the contrary appears from the context. 

 
 
3 I am duly authorised to depose to this affidavit and to bring this application on 

behalf of UWC, which is the applicant in these proceedings, acting as such 

through me as the Director of the CLC. I attach a letter of authority to this effect 

from the Rector and Vice Chancellor of UWC marked “NS1”. 

 

A THE INTEREST OF THE CLC  

 

4 The CLC is a research, advocacy and educational institution attached to the law 

faculty of UWC. The CLC’s objective is to promote human rights and democracy 

in South Africa. In pursuing this objective, the CLC pays particular attention to 

the position of vulnerable groups in society such as women, children, detained 

persons and communities living in poverty.  
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5 The CLC has 5 main Projects: the Socio-Economic Rights Project, the 

Children’s Rights Project, the Gender Project, the Local Government Project 

and the Civil Society Prison Reform Initiative. In pursuit of its objectives, the 

CLC interacts with government, Parliament, and other institutions of democracy. 

It assists in the drafting of laws, provides technical expertise to parliamentary 

committees, conducts research aimed at policy development and conducts 

limited litigation on behalf of UWC in human rights matters of a public interest 

nature. In this regard, I attach hereto the CLC constitution marked “NS2”.   

 
 

6 The CLC seeks to contribute to the development of human rights by working 

closely with other non-governmental and community based organisations. The 

CLC’s research and advocacy are informed by its interaction with these 

organisations.  

 

7 The Civil Society Prison Reform Initiative (‘the CSPRI’), established in 2003, is 

a research and advocacy project of the CLC which focuses on prisons and 

places of confinement in the African region, with the aim of furthering 

constitutional and human rights imperatives within these settings. The CSPRI’s 

objectives include the promotion of good prison governance, the use of non-

custodial sentencing options and improved reintegration services in order to 

reduce the recidivism rate.  
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8 The CSPRI works to achieve these objectives through high quality research, 

lobbying and advocacy efforts and the development and strengthening of other 

civil society institutions and initiatives in order to promote effective awareness 

and oversight of prison-related issues. An affidavit by Lukas Muntingh, the co-

founder and Project Co-ordinator of the CSPRI, confirming the contents hereof 

insofar as they relate to the CSPRI, will be filed with this affidavit. 

 

9 The range of issues examined in the field of prison reform by the CSPRI include 

sentencing, parole, torture, pre-trial detention, conditions of detention and 

children in prison. The CSPRI has conducted extensive research into various 

aspects of the South African correctional services system and has published 

research reports on key aspects of the South African prison system including: 

 

9.1 Children in prison in South Africa; 

 

9.2 Remand detention;  

 

9.3 Detention oversight mechanisms in SADC countries; 

 

9.4 Reducing prison violence; and 

 

9.5 Prisoner support, rehabilitation and re-integration. 
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10 In addition to its research work, the CSPRI has made submissions to the 

Parliamentary Portfolio Committee on Correctional Services as well as the 

African Commission on Human and People’s Rights. 

 
 
11 Mr Muntingh and I have read the judgment of the Supreme Court of Appeal 

(“the SCA”) in this matter, the application for leave to appeal and the written 

submissions lodged in this Court. The CLC is in a unique position to make 

submissions on the issues arising in this matter and for the reasons set out 

below, has a particular interest in doing so. 

 

12 The interest of the CLC in this case relates inter alia to the finding of the SCA 

that evidence had ‘established convincingly’, that the application of a system for 

the proper management of tuberculosis, a contagious disease, at Pollsmoor 

Prison was ‘at best sporadic and in at least some respects effectively non-

existent.’  

 
 
13 Notwithstanding its finding that the prison authorities had failed to take 

reasonable measures to prevent contagion by tuberculosis and that Mr Lee was 

probably infected by a prisoner at Pollsmoor who had active tuberculosis, the 

SCA upheld the appeal and absolved the Respondent (the Defendant a quo) 

from the instance on the grounds that it was not proved that the harm to Mr Lee 

was caused by the negligent and wrongful conduct of the Respondent.  
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14 The CLC is of the view that this case has significant implications for the State’s 

constitutional obligations to ensure the health and physical welfare of prisoners 

and detained persons. This is the first instance that the CLC is aware of where 

the issue of the constitutional obligations of the State in respect of the health 

and physical well-being of prisoners has come before this Court. This Court’s 

decision will therefore be significant in the development of jurisprudence 

concerning the rights of prisoners and detained persons. The issues to be 

determined in this case are therefore directly relevant to the work of the CLC 

generally and more specifically, the work of the CSPRI on prisons, conditions of 

detention and rehabilitation of offenders. 

 
 

15 The CLC wishes to place submissions before this Court inter alia on the 

inadequacies of the approach to factual causation applied by the SCA in the 

context of systematic and negligent failures by the State to take reasonable 

steps to safeguard the health of prisoners from the risk of contracting 

contagious diseases such as tuberculosis in prisons.  

 

16 The CLC also wishes to make submissions on why the finding of the SCA 

absolving the respondent from delictual liability (in the context of what the SCA 

found to be a negligent failure on its part to comply with its legal duty to 

maintain an effective programme for managing tuberculosis in the prison), 

conflicts with South Africa’s obligations under international law. 
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17 In the circumstances, it is submitted that the CLC has an interest in these 

proceedings.  

 
 

B THE POSITION TO BE ADOPTED BY THE CLC 

 

18 The SCA found that the applicant “does not know the source of his infection”, 

and, applying the “but for” test for causation, that had he known its source, that 

could have laid a basis for the connection between his infection and the 

negligent conduct of the State. According to the court “in the absence of proof 

that reasonable systemic adequacy would have altogether eliminated the risk of 

contagion … it cannot be found that but for the systemic omission he probably 

would not have contracted the disease” (paragraph 61 of the judgment). 

 

19 The CLC intends adopting the position that leave to appeal should be granted 

and that the appeal should be upheld on the following basis: 

 

19.1 Firstly, the correct legal approach to the issue of factual causation 

ought to be examined through the prism of the Constitution and the 

international obligations imposed on South Africa in relation to 

incarcerated persons. In the light of these imperatives, the “but for” 

test is an inappropriate legal approach to apply to the question of 

factual causation in this and other similar cases where it is not (and 
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cannot be) known what the precise source of the plaintiff’s harm was; 

and 

 

19.2 Secondly, even if the “but for” test is indeed the correct legal 

approach to causation in cases of this nature, the SCA incorrectly 

applied it – and  did so in a manner that effectively nullified the 

applicant’s rights under section 34 of the Constitution to fair 

resolution of his dispute. 

 
 

C    SUBMISSIONS TO BE ADVANCED BY THE CLC 

 
 

20 The specific submissions which will be advanced by the CLC in relation to the 

application for leave to appeal and the merits of the appeal are as follows:  

 
(i) The development of the common law of causation  

 
 

21 Firstly, it will be submitted that the facts of this case justify the development of 

South Africa’s law of causation through certain exceptions to the “but for” test 

for factual causation. It will be submitted that the “but for” test is inadequate to 

deal with situations involving systemic failures on the part of the State in relation 

to contagious diseases, such as tuberculosis being contracted in prisons where 

the source of the specific infection of a particular prisoner is not known. 
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22 The CLC will submit that the common law of factual causation ought to be 

developed consistently with the provisions of the Bill of Rights. In this respect, 

the CLC will submit that in situations such as the present, the “but for” test 

should be replaced with a test in terms of which it is sufficient for the applicant 

to have shown that he contracted the disease while under incarceration, that 

there had been a wrongful and negligent systemic failure of the prison 

authorities to take adequate preventative measures against the contraction of 

the disease and that that wrongful and negligent systemic failure materially 

contributed to the risk of the harm eventuating. The duty of rebuttal ought to 

have been on the State to show that the infection was not caused by its 

wrongful and negligent conduct. The CLC will refer to a highly developed body 

of foreign case law, particularly in the United Kingdom, Australia, Canada and 

the United States in which such an approach has been taken.  

  

23 Secondly, the CLC will submit that the SCA’s approach to the use of 

epidemiological evidence was unnecessarily narrow, particularly in the light of 

the limitations of the “but for” test referred to above. It will be submitted that 

epidemiological evidence is of significant value to the causation enquiry in 

certain circumstances. 
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24 These submissions are drawn from, and supported, inter alia, by the provisions 

of section 35(2)(e) of the Constitution, which imposes a duty on the State to 

ensure conditions of detention that are consistent with human dignity and to 

provide medical treatment to detained persons.  

 

25 In addition, the CLC will argue that the systemic failure of the Department of 

Correctional Services to take reasonable steps to prevent tuberculosis 

contagion at Pollsmoor Prison, breached Principle 24 of the Body of Principles 

for the Protection of All Persons under Any Form of Detention or Imprisonment, 

which was adopted by the General Assembly of the United Nations as 

resolution 43/173 on 9 December 1988.  

 

26 Principle 24 states that “a proper medical examination shall be offered to a 

detained or imprisoned person as promptly as possible after his admission to 

the place of detention, and thereafter medical care and treatment shall be 

provided whenever necessary.” The CLC will contend that the finding of the 

SCA absolving the respondent from delictual liability, failed to take proper 

account of South Africa’s international legal obligations towards detained and 

imprisoned persons. 
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27 The CLC will also refer this Court to foreign case law from the United Kingdom, 

Australia, Canada and the United States of America which have recognised the 

inadequacies of the “but for” factual causation test. These jurisdictions have 

developed alternative tests or exceptions to the “but for” test requiring, for 

example, only proof of “material contribution to risk” and have relied extensively 

on epidemiological evidence.  

  

(ii) The SCA incorrectly applied the "but for" test" 

 

28 Thirdly, the CLC will submit that even if the “but for” test applied by the SCA 

represents the correct legal approach to be taken to the question of factual 

causation, the SCA incorrectly applied it.  

 
 

29 In this regard, it is noteworthy that the SCA assumed that the applicant was 

probably infected by a prisoner who had active tuberculosis while under the 

control of the prison authorities (paragraph 54 of the judgment) but found that 

that was not sufficient to show that this harm was caused by the prison’s 

negligent and wrongful omission and that “the question still remains whether he 

would have been infected if there had been reasonable management of the 

disease” (paragraph 55). 

 

30 The SCA then proceeded to apply the “but for” test of factual causation in order 

to answer this question by following process of reasoning: 
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30.1 “The prison authorities are not required to guarantee that 

transmission will not occur: only to take reasonable steps to prevent 

it” (paragraph 59, emphasis supplied); 

 

30.2 “... [W]hatever management strategies might be put in place there 

will always be a risk of contagion ... I do not think that the prison 

authorities can reasonably be expected to examine some 4 000 

prisoners with such regularity and thoroughness that tuberculosis will 

always be detected before the prisoner becomes contagious” 

(paragraph 61, emphasis supplied);  

 
30.3 “It is just as likely as not that Mr Lee was infected by a prisoner who 

the prison authorities could not reasonably have known was 

contagious” (paragraph 63, emphasis supplied);  

 
30.4 “The difficulty faced by Mr Lee is that he does not know the source of 

his infection. Had he known its source it is possible that he might 

have established a causal link between his infection and specific 

negligent conduct on the part of the prison authorities” (paragraph 

64, emphasis supplied); and 

 
30.5 “In the absence of proof that reasonable systemic adequacy would 

have altogether eliminated the risk of contagion, which would be a 

hard row to hoe, it cannot be found that but for the systemic omission 
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he probably would not have contracted the disease” (paragraph 64, 

emphasis supplied).  

 
 

31 The CLC will submit that this reasoning is fallacious. Although the SCA used the 

word “probable”, when read in its context, the judgment means that Mr Lee was 

required to prove that “but for the wrongful and negligent conduct of the 

respondent, the appellant would certainly not have contracted tuberculosis”. 

This is wrong as a matter of law. To establish causation, Mr Lee was required to 

prove that “but for the wrongful and negligent conduct of the respondent, it is 

more probable than not that the appellant would not have contracted 

tuberculosis”.  

 

32 The CLC will submit that the particular circumstances (as set out in paragraph 

2.11 of Mr Lee’s oral submissions and the affidavit of his attorney attached 

thereto)  under which the SCA reached its conclusion on the issue of factual 

causation, resulted in the applicant effectively being denied the right to have his 

claim decided “in a fair public hearing”. In this instance (unlike other instances in 

which it might be claimed by a potential appellant that the SCA misapplied the 

law), the fact that the applicant was not afforded a proper opportunity to address 

the SCA (or indeed any court at all) on the proper application of the but for test, 

and to demonstrate the invalidity of the approach that the SCA ultimately 

adopted, constituted an infringement of his rights under section 34 of the 

Constitution.  
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33 The approach taken by the court in this instance is reminiscent of the matter of 

Welkom Municipality v Masureik and Herman T/A Lotus Corporation and 

Another 1997 (3) SA 363 (SCA) at 371 in which the SCA took the High Court 

judge to task for relying on international law which he had researched and 

applied without reference to the parties.  

 

34 It is intolerable and a miscarriage of justice for the erroneous decision of a final 

court of appeal (if indeed the SCA is to be that in this instance) to be allowed to 

stand on a point, whether of law or fact, that has not been fully addressed in 

argument. The inherent unfairness of allowing the decision to stand “in 

circumstances where the parties had not had a fair opportunity to address 

argument on the point” was recognised by the House of Lords in Regina v Bow 

Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet 

Ugarte (No 2)  [2000] 1 A.C. 119 (per Lord Browne Wilkinson at p 132). 

 
 
35 In such circumstances it is suggested that if the error in question is substantial 

and material for the outcome of the case (such as in this case), there would be 

an infringement of the right in section 34 of the Constitution. Not only is it 

therefore in the interests of justice for the appeal to be heard, the issue is also a 

constitutional matter over which this Court has jurisdiction.  
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36 The CLC submits that it is apparent from the written argument that has been 

delivered by the parties, that the arguments and submissions that it intends 

advancing, should it be admitted as amicus curiae, will be different from those 

of the other parties and of assistance to this Court. 

 
 

D CONSENT OF THE PARTIES TO ADMISSION AS AMICUS CURIAE  
 
 
37 On 17 July 2012 the CLC’s attorneys wrote to the parties requesting their 

consent to the admission of the CLC as amicus curiae. I annex hereto marked 

“NS4” and “NS5” copies of these letters of request. 

 

38 Both the applicant and the respondent have consented in writing to the 

admission of the CLC as amicus curiae. Copies of their written consents are 

annexed hereto marked “NS6” and “NS7”.  

 

E CONDONATION 

 

39 In terms of Rule 10(5), this application for admission as amicus curiae ought to 

have been made within 5 (five) days after the lodging of the respondent’s 

written submissions. 

 

40 The respondent’s written submissions filed pursuant to the directions of this 

Court dated 7 May 2012, were filed on 25 May 2012. This application ought 

therefore to have been made by 4 June 2012. 
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41 Although the CSPRI became aware of the judgment of the SCA after it was 

handed down on 23 March 2012, we were not aware that the applicant had 

thereafter applied for leave to appeal to this Court. The CSPRI only became 

aware that the applicant had applied for leave to appeal to this Court when the 

matter was reported on the “Legal Brief” website on 12 July 2012. A copy of the 

relevant “Legal Brief” article dated 12 July 2012 is annexed hereto marked 

“NS8”. 

 

42 Shortly after becoming aware of the pending application for leave to appeal to 

this Court, the CLC resolved to apply for admission to intervene in this matter as 

amicus curiae. Annexures ‘NS4’ and ‘NS5’ were sent to the parties on 17 July 

2012. This was less than a week after the article referred to above appeared on 

the “Legal Brief” website.  

 
 

43 I submit that there will be no prejudice to the parties if the CLC is admitted as 

amicus curiae at this stage of the proceedings. The CLC does not seek to 

introduce additional evidence. It seeks only to submit written argument and to 

make oral submissions at the hearing of this matter. 

 

44 I accordingly submit that there is good cause for the non-compliance with Rule 

10(5) and that it would be in the interests of justice for the CLC to be admitted 

as amicus curiae. 
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F CONCLUSION 

 

45 The CLC has been admitted as amicus curiae in this Court on a number of 

occasions and has taken care not to repeat the arguments of the parties. The 

submissions which the CLC wishes to make are different to those of the parties 

and I submit that they will be useful to the Court. 

 

WHEREFORE I pray for an order in terms of the Notice of Motion. 

 

            

            

  

___________________________ 

 NICOLAAS STEYTLER 

 

Signed and sworn by me at ………………………… on this ………. day of August 2012 

by the deponent who has acknowledged that he knows and understands the contents of 

this affidavit, and has no objection to taking the prescribed oath and considers the oath 

to be binding on his conscience. 

 

 _____________________________ 

                             COMMISSIONER OF OATHS 


