
On the roll for hearing:        
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
         Case No. CCT20/2012 

 
 

In the matter between: 

 

DUDLEY LEE Applicant 
 

and 

 
THE MINISTER OF CORRECTIONAL SERVICES Respondent 
 

 

 

NOTE SUBMITTED WITH WRITTEN ARGUMENT 

 

(a) The names of the parties and case number appear above. 

(b) The nature of the proceedings 

The Applicant applies for leave to appeal in terms of Rule 19 for 

an Order setting aside a judgment of the Supreme Court of 

Appeal and substituting it with an order made by the Western 

Cape High Court in an action for damages founded in delict.  
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(c) The issues that will be argued 

(i) Whether the State can avoid a personal duty, in the law of 

delict, to compensate the applicant for physical harm (his 

infection with tuberculosis) that was caused to him with 

constructive intention, alternatively with negligence, by 

limiting applicant’s rights to freedom and security (viz. the 

right not to be treated in a cruel, inhuman or degrading 

way), and to conditions of detention that are consistent 

with human dignity, including at least the provision, at 

State expense, of adequate accommodation and medical 

treatment. 

(ii) Whether the applicant was guaranteed a fair hearing 

before the SCA because of the approach adopted by that 

Court in relation to conduct (acts and omission) and 

causal negligence arising. 

(d) Portions of the record necessary for determination of the 

matter 
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A limited record has been created upon the direction of the 

Honourable Chief Justice.  It will therefore be necessary to read 

the whole record. 

(e) Duration of oral argument 

Half a day. 

(f) Summary of applicant’s argument 

(i) Applicant was physically detained in Pollsmoor Maximum 

Security Prison.  Tuberculosis, an infectious disease, was 

prevalent there at the time of his detention and during the 

period of his incarceration.  The risk of his infection was 

not mitigated by a system of preventative health care.  

Applicant became infected with TB in prison. 

(ii) This infection was caused by his detention in an 

environment of risk that was unmitigated by the State; 

that is, by an act (alternately an act and omission) rather 

than pure omission. 
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(iii) This act and omission is regulated by negative and 

positive obligations in the Bill of Rights. 

(iv) A legal restraint is placed upon applicant’s detention in 

such circumstances, in terms of Section 12(1)(e) of the 

Constitution.  A positive duty to take reasonable steps to 

eliminate the aforementioned risk is imposed on the State 

by Section 35(2)(e) thereof. 

(v) The WCHC considered the first mentioned obligation to 

have been violated.  The SCA considered the second 

obligation mentioned to have been violated. 

(vi) In approaching the liability of the State under the law of 

delict the SCA considered applicant’s claim as if it were 

based purely on omission.  In doing so it disregarded the 

inextricable act/omission relationship as a matter of fact.  

It also disregarded the inextricable link between the 

omission to perform a positive obligation (under Section 

35(2)(e)) on the one hand, and the duty of restraint 
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resting on  the State (under Section 12(1)(e)) on the 

other. 

(vii) The SCA therefore misdirected itself in relation to both 

fact and applicant’s entrenched rights. 

(viii) In the law of delict the issue of causal negligence cannot 

validly be decided against a plaintiff unless the 

factual/legal causes of physical harm referred to above 

have all been excluded.  The SCA only excluded physical 

omission and the positive duty under Section 35(1)(e) of 

the Constitution. 

(ix) In any event, the SCA imposed an onus in this regard, to 

establish the causal link - which it had previously criticized 

in the Minister of Safety and Security v Van 

Duivenboden.1 

(x) In either event the applicant was denied an effective 

remedy to which it was entitled under Section 34 of the 

Bill of Rights. 
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(g) A list of authorities is attached.  Particular reliance will be 

placed on the following cases: - 

_________________ 

MICHAEL DONEN SC 

 

MURRAY BRIDGMAN 

 

LIZIWE DZAI 

 

Counsel for applicant 

Chambers 

Cape Town 

8 August 2012 
 

 
 

                                                                                                                                                  
1
 2002(6) SA 431 SCA para 25 


