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A. INTRODUCTION TO CONSTITUTIONAL CHALLENGE 

1. The applicant has applied, in terms of Rule 19, for an order 

granting him leave to appeal against the judgment of the Supreme 

Court of Appeal (“the SCA”), delivered on 23 March 2012, as well 

as the review of the orders made by the SCA, and their 
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substitution with the orders made by the Western Cape High 

Court, Cape Town (“the WCHC”). 

2. The Supreme Court of Appeal (“the SCA”) absolved the 

respondent from the instance because the applicant did not prove 

that his infection was caused by the respondent’s negligent 

omission.1 

3. The applicant did not know the source of his infection.  He found 

himself cast back upon a systemic omission by the State to 

provide preventive health care.  The SCA said that, “In the 

absence of proof that reasonable systemic adequacy would have 

altogether eliminated the risk of contagion, which would be a hard 

row to hoe, it could not be found that but for the systemic omission 

he would not have contracted the disease.2 

4. The approach of the SCA was to deal with the conduct of the 

State as if it were a pure omission. 

5. In fact the applicant was knowingly placed in an infectious 

environment, in circumstances where respondent also knew that 

                                              
1
 See SCA judgment paras 55-70 Record: pages 50 and 56 

2
 See SCA judgment para [64] Record: 54 – 55. 
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the risk of infection was unmitigated because of the absence of a 

functioning health care system. 

6. The facts show that applicant’s infection with tuberculosis (TB) 

was caused by the act of detaining him, an omission to reduce risk 

of infection, and recklessness on the part of the authorities in 

regard to consequences. 

7. The constitutional questions raised are: 

7.1. whether the state can avoid a personal duty, in the law of 

delict, to compensate the applicant for physical harm 

(infection with tuberculosis) caused to him with constructive 

intention,3 alternatively with negligence, by limiting 

applicant’s rights to freedom and security,4 (viz. the right not 

to be treated in an inhuman or degrading way), and to 

conditions of detention that are consistent with human 

                                              
3
 See the pleading of dolus eventualis in paragraph 17 of plaintiffs amended particulars of claim in 

the judgment of the WCHC: Record 247 
4
 See Section 12(1)(e) of the Constitution  



4 

 

dignity, including at least the provision, at state expense, of 

adequate accommodation and medical treatment. 5 

7.2. whether the applicant was guaranteed a fair hearing6 before 

the SCA in the absence of the approach contended for in 

applicant’s submissions. 

8. Applicant contends that both of the above questions must be 

answered in the negative. 

9. Furthermore, the SCA misdirected itself by failing to apply its 

mind; 

(a) to the first-mentioned limitation (in 7.1 above) which involves 

breach of a negative duty;  

(b) to the subjective foresight of state officials responsible for 

Pollsmoor Maximum Security prison (i.e. of a real possibility 

that the conditions there would result in applicant becoming 

infected with tuberculosis), and the fact that they persisted in 

failing to appoint nursing staff to vacant posts and failing to 

                                              
5
 See Section 35(2)(e) of the Constitution and the authority referred to there. 

6
 See Section 34 of the Constitution. 
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apply standing orders, reckless of whether tuberculosis 

ensued or not.7  

10. Furthermore, with reference to the second limitation (in 7.1 above) 

and associated negligent omission (considered independently), 

the SCA misdirected itself by failing to follow its own approach to 

causation in Minister of Safety and Security v Van 

Duivenboden8, where Nugent JA stated that: 

 “A plaintiff is not required to establish the causal link 

with certainty, but only to establish that the wrongful 

conduct was probably a cause of the loss, which calls 

for a sensible retrospective analysis of what would 

probably have occurred, based upon the evidence and 

what can be expected to occur in the ordinary course 

of human affairs rather than an exercise in 

metaphysics9.”; 

                                              
7
 Regarding dolus eventualis See The Law of South Africa 2nd. Ed. Vol 6 Criminal Law para 89 

8
 2002 (6) SA 431 (SCA); paragraph 25 at page 449C/D-F/G. 

9
 This approach was to factual causation followed by the SCA, inter alia, in Minister of Safety and 

Security v Hamilton 2004(2) SA 216 SCA para [43] at p 240 F-H. 
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B. APPLICABLE CONSTITUTIONAL RIGHTS 

Sections 12(1)(e) and 35(2)(e) 

11. Section 12(1)e of the Constitution prohibits six distinct forms of 

mischief, including cruel treatment, inhuman treatment and 

degrading treatment10. 

12. “Treatment” encompasses the circumstances in which a person is 

kept in custody prior to punishment11. 

13. It is not easy to distinguish between the three concepts, cruel, 

inhuman and degrading, but the impairment of human dignity in 

some form or in some degree must be involved in all three12.  

14. The negligent failure to provide adequate prison facilities due to a 

lack of resources may constitute inhuman or degrading 

                                              
10

 See S v Williams 1995 (3) SA 632 (CC) at para 20; S v Dodo 2001 (3) SA 382 (CC) at para 35; S v 

Niemand 2002 (1) SA 21 (CC).  
11

 Compare S v Huma 1996 (1) SA 232 (W) at 235H; Mohamed v President of the Republic of South Africa 

2001 3 SA 843 (CC) at para 60. 
12

 Per Ackerman J in Dodo para 35. 
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treatment13. Intention in the form of dolus eventualis renders such 

treatment cruel”. 

15. The prohibition against cruel, inhuman or degrading treatment in 

section 12(1)e of the Constitution entails substantial overlap with 

the positive duties in section 35(2)(e) thereof14. 

16. The residuum principle, namely that a prisoner remains as a 

subject and human being entitled to all the rights of a citizen, save 

those that have been deprived him or her due to law, was 

reaffirmed in Minister of Correctional Services and Others v 

Kwakwa and Another,15 in the context of the rights of unsentenced 

prisoners.  

17. Furthermore, in Van Biljon and Others v Minister of Correctional 

Services and Others16, the court observed that section 35(2)(e) 

provided more extensive positive rights for detainees than were 

enjoyed by the population at large. 

                                              
13

 See Constitutional Law of South Africa: Woolman et al, second edition vol 3, 40- 66 to 40 - 69.  
14

 See Woolman et al, vol 3, 51.3 at 51 – 50. 
15

 2002 (4) SA 455 (SCA). 
16

 1997 (4) SA 441 (C). 
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18. In Stanfield v Minister of Correctional Services and others17 the 

court concluded that the only appropriate remedy for the violation 

of the right to conditions of detention consistent with human 

dignity was an order to be released. 

19. It is submitted that the detention of applicant in prison and 

omission to take preventive measures against his infection with 

TB are physical phenomena which have equivalent constitutional 

counterparts in sections 12(1)(e) and 35(2)(e), which respectively 

impose negative and positive obligations on the State. 

Section 34 

20. The right of access to courts is no longer primarily concerned with 

the existence of formal legal structures, but with effective 

remedies18.  

21. In the circumstances above the Constitution must require 

compensation to be paid by the State for the act of detention in an 

environment where TB is prevalent, where there is an omission to 

                                              
17

 2004 (4) SA 43 (C). 
18

 President of the Republic of South Africa and Others v Modderklip Boerdery (PTY) Ltd 2005 (5) SA 3 (CC) 

at para 42. 
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implement any system of preventive health care, and infection 

follows detention.  

22.  Applicant’s principal submission in relation to 7.1 above is 

amplified below with reference to the evidence.   

23. The evidence shows that the legal duties breached by and during 

applicants’ detention were both positive and negative. 

24. The sources of the various duties upon respondent are referred to 

below. 

25. When the evidential facts and legal duties are considered 

cumulatively, it becomes apparent that the SCA misdirected itself 

by failing to import both the restraints of Section 12(1)(e) and the 

positive requirement of Section 35(1)(e) into the concept of 

wrongfulness (on the part of the State), against which negligent 

causation of harm stands to be tested in any action for damages 

in the law of delict. 
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26. Applicant persists with the preliminary submissions raised in the 

papers to date.  These are not repeated by virtue of the direction 

of the Honourable Chief Justice, dated 1 August 2012. 

C. THE FACTS BEFORE THIS HONOURABLE COURT: 

27. The parties have reached agreement on the relevant facts, save 

for one.19 

28. In view of the advantages enjoyed by the WCHC, in seeing and 

hearing the witnesses and being steeped in the atmosphere of the 

trial, an Appeal Court would in general be reluctant to disturb the 

findings of the trial court on the questions of fact.20  The SCA set 

aside the order of the trial court on the basis of a conclusion 

drawn from the facts found by the WCHC.  The factual findings of 

the WCHC were neither reversed nor criticized.  Where the facts 

agreed by the parties are silent or unclear the facts and factual 

conclusions before the WCHC should be relied on.   

                                              
19

 See Record 407 – 436.  
20

 See R v Dhlumayo 1948 (2) SA 677 (A) at 705-706; JMYK Investments CC v 600 SA Holdings 

(Pty) Ltd 2003 (3) SA 470 (W) at 472. 
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29. In that regard it is emphasised that the WCHC was impressed by 

Dr Theron, Dr Craven and Mr Muller, whose evidence was 

accepted as being honest and reliable.  That Court found that Mr 

Gertse was not an impressive witness, and rejected his evidence 

insofar as it was contradicted by the others.21  Mr Gertse testified 

that what he had described was theory, but that was not how 

things actually worked.22 

30. Independent weight could not be attached to the evidence of 

respondent’s expert Professor van Helden on the adequacy of 

health care at the prison.  The opinions he expressed fell outside 

his field of expertise.  He had never visited the prison; and he had 

no direct knowledge of the facts.  He founded his opinion entirely 

on what Mr Gertse had told him.23 

31. What was clear from the evidence of both Dr Theron and Dr 

Craven was that when the applicant first came into the Maximum 

Security Prison at Pollsmoor, in November 1999, TB was already 

prevalent in the prison.  (The evidence of Dr Theron was clear in 

                                              
21

 See SCA judgment : paragraph [24]; Record : page 40. 
22

 See SCA judgment prargraph [32]; Record : page 42 
23

 See SCA judgment: paragraph [19] Record: page 38. 
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this regard.)  Throughout the time of applicant’s incarceration, TB 

remained a problem in the prison24.  

32. The evidence of Dr Theron, Dr Craven, Mr Muller and of the 

applicant, was that any system to manage tuberculosis at 

Pollsmoor Maximum Security Prison, that might once have existed 

was in disarray25. 

33. Dr Craven testified that in the late 1990s the disease management 

system slowly started to deteriorate.26 

34. From 1998 there had been a gradual and continuing breakdown of 

healthcare at Pollsmoor Prison, including the management of 

tuberculosis.27   

35. According to Dr Theron, there was a direct correlation between 

the breakdown of the health system in the prison and the 

increasing spread of TB.28 

                                              
24

 See WCHC judgment : paragraph [213];  Record : page 354. 
25

 See SCA judgment paragraph [32] 
26

 WCHC judgment : paragraph [101];  Record : p 300. 
27

 See SCA judgment : paragraph [22]. 
28

 WCHC judgment : paragraph [67];  Record : 278. 



13 

 

36. The authorities were pertinently aware of the risk to prisoners of 

contracting tuberculosis.29  The failing regime had been repeatedly 

reported by the prison’s medical doctors at higher level, various 

reports on the situation had been circulated, newspapers had 

reported the position; and a report of an inspector from the office 

of the Inspecting Judge had been prepared some four years 

before the matter came to trial, disclosing that tuberculosis 

management was virtually non-existent.30  

37. On the totality of the evidence the WCHC was satisfied that it was 

more probable than not that the applicant contracted TB as a 

result of his incarceration in the maximum security prison at 

Pollsmoor.31   

D. LEGAL DUTIES ON RESPONDENT 

38. Regulations violated during this disintegration of the health 

management system at Pollsmoor Maximum Security Prison 

include:; 

                                              
29

 See SCA judgment : paragraph [18]. 
30

 See SCA judgment : paragraph [67];  Record : 55. 
31

 See WCHC judgment : paragraph [236];  Record : 368. 
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38.1. Clause 4 of Chapter 3 of the Standing Correctional 

Orders, which had been compiled so as to give effect to 

the provisions of the Correctional Services Act, which 

dealt with the screening of prisoners.   

38.2. More specifically, the provisions of clause 4.1 which are 

quoted in paragraph [68] of the WCHC judgment at 279-

280.  This provides as follows: 

  “4.1 Admissions 

(a) All admissions to the prison, including parolees, 
transfers from other prisons, persons under 48 
hour incarceration and babies/children should be 
seen on admission by a registered nurse in 
privacy, with the police/custodian staff in waiting, 
for the following: 

- any medical problems, either acute or chronic; ... 

- present treatment;  … 

- documentation (screening form to be filled and 
be attached to the medical file during the medical 
examination process).” 

 (Counsel’s underlining) 

38.3. Overcrowding in the prison which contravened the 

provisions of Standing Orders with regard to the 

accommodation of prisoners (e.g. clause 2 of Chapter 2 of 
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the Standing Orders which imposed a negative duty not to 

diminish the prescribed minimum cell area per prisoner).32   

38.4. Clause 4.4(a) of Chapter 3 which stated that “all 

admissions must be screened by a registered nurse on 

admission using the screening form”.33 

38.5. Clause 6.1 of the Standing Orders which stated that 

“following screening at the reception, all admissions must 

be taken to the prison health facility by the unit manager 

or reception manager within twenty-four hours, for a 

medical examination by the registered nurse or medical 

officer/practitioner as prescribed”.34 

38.6. Clauses 14 and 15 which contained provisions in regard to 

communicable and contagious diseases requiring the 

immediate involvement of supervisor-nursing and 

attending medical officer to prisoners who were suspected 

                                              
32

 WCHC judgment : paragraph [80];  Record : 286. 
33

 See paragraph [69]; Record: 280. 
34

 See paragraph [56 - 57]; Record: 424 - 425. 
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of suffering from a communicable or contagious disease 

and their isolation/segregation.35  

39. The WCHC also found that the failure to isolate infectious TB 

patients may well have constituted a breach of the respondent’s 

obligations in terms of clause 15 of Chapter 3.  This provides that 

prisoners with communicable conditions must be isolated.  Given 

the constraints imposed by inadequate accommodation and 

overcrowding, the WCHC was not satisfied that it had been 

established that it would have been reasonably possible to provide 

isolation for all of the infectious prisoners.   

40. However, given the fact that both the overcrowding and increasing 

number of infected prisoners was brought about by the failure to 

follow the Standing Orders, no legal excuse existed for the State’s 

failure to isolate infected prisoners.  

E. STAFF SHORTAGES 

41. A critical shortage of nursing staff existed at Pollsmoor (as 

testified to by Mr Muller).  The problem was particularly severe in 

                                              
35

 See WCHC judgment : paragraph [215];  Record : pages 355-356. 
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the maximum security prison which was overpopulated and where 

each of the staff members had to carry the workload of three or 

four persons.36 

42. Dr Craven testified that it was logistically impossible for the nurses 

to do what was required of them.  The shortage of nurses was 

exacerbated by a shortage of warders and as a result, inmates 

who were ill and who required medical attention sometimes could 

not get to see a doctor.  Dr Theron testified that inmates had 

sometimes been ill with TB for months before being brought to the 

doctor.37 

43. The evidence established that sufficient numbers of nursing staff 

were essential in combating and controlling TB in the prison.  The 

serious shortage of trained nursing staff was one of the main 

factors which resulted in the loss of control over TB in the 

maximum security prison.38   

                                              
36

 WCHC judgment : paragraph [58];  Record : p 270 and paragraphs [59] and [60]; Record : pages 

270-274. 
37

 See WCHC judgment : paragraph [228];  Record : pages 364-365. 
38

 See WCHC judgment : paragraph [255];  Record : page 377. 
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44. Dr Theron described the screening order as the most important of 

all of the provisions of the standing orders with regard to health.  

Screening (admission procedure) means that a nurse suitably 

qualified by training and experience, interviews incoming 

prisoners, identifies those with health problems, removes those 

who are suffering from severe injuries or active health problems 

which might endanger others and refers them to the hospital.39 

45. The reasons why vacant positions were not filled are within the 

exclusive knowledge of the respondent, who tendered no 

evidence to show that it was impossible, inappropriate or 

unreasonable, to fill the vacant posts on the nursing staff 

establishment, or that there were alternative means of curtailing 

the spread of TB in the maximum security prison.40  

46. Although counsel for the respondent mentioned in argument that 

the respondent was subject to certain financial constraints in 

relation to the limitation on applicant’s right in terms of Section 

12(1)(e) and Section 35(1)(e), no factual evidence was presented 

to that effect.  

                                              
39

 See paragraph [69]; Record: 280. 
40

 See WCHC judgment : paragraph [256];  Record : pages 377-378. 
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47. Instead, respondent contented  itself with a bare denial of the 

violation of rights in its pleading 

48. The respondent had the power and authority to appoint additional 

staff, but failed to do so.   

F. VIOLATION OF RIGHTS 

Common law rights  

49. Detaining the applicant in the risk filled environment at Pollsmoor 

when it was known that no management system existed to 

prevent his infection with TB constituted an actionable violation of 

his common-law rights to physical integrity, i.e. when applicant did 

in fact contract tuberculosis.41 

Constitutional rights 

50. To put someone in prison is a limitation of that person’s 

constitutional right to freedom.42  

                                              
41

 Compare by analogy Cape Metropolitan Council v Graham 2001 (1) SA 1197 SCA 
42

 See Matiso and Others v Commanding Officer, PE Prison, and Others 1995 (4) SA 631 (CC) 

paragraph [10] at 642A-D. 
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51. The WCHC found that the overcrowded and infectious conditions 

under which the applicant was detained from April 2000 to 

September 2004 constituted unjustified treatment of the applicant 

in an inhuman and degrading way in violation of his rights to 

freedom and security of a person under Section 12(1)(e) and of 

Section 10 of the Constitution.43  

52. As demonstrated above breach of the restraint in section 12(1) is 

inextricable from the conditions of detention which had to be 

afforded in terms of Section 35(1)(e) of the Constitution   

53. The SCA held that applicant’s constitutionally entrenched right in 

terms of Section 35(2)(e) of the Constitution (to conditions of 

detention that are consistent with human dignity) were vindicated 

by the evidence prescribed by the applicant.44 

Statutory rights 

54. Applicant’s detention was also regulated by a statutory framework 

created by the Correctional Services Act, No. 8 of 1959 

(particularly Sections 2(2)(a), 2(2)(b), 23(2), 60(9)(a) and 79(1)(e) 

                                              
43

 See WCHC judgment : paragraphs [265]-[268];  Record : pages 386-388. 
44

 See SCA judgment p[36] and [68]. 
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relating to the protection of the respondent’s physical integrity 

during his imprisonment,45 as well as the Standing Correctional 

Orders which established both statutory duties and the standard at 

which the respondent was required to see to the physical welfare 

of prisoners insofar as was reasonably possible.46  These 

admonitions required restraint as well as positive action. 

G. UNLAWFULNESS IN DELICT 

55. The sources of the legal duties upon respondent were therefore 

the common law, the statutory provisions above and the 

provisions of the Constitution.47  To these the SCA added a 

positive obligation to prisoners arising from the provisions of 

Section 12(1) of the Correctional Services Act 111 of 1998, which 

obliges the prison authorities to provide, within their available 

resources, adequate health care services, based on the principles 

of primary care, in order to allow every inmate of a prison to lead a 

                                              
45

 See WCHC judgment : Record : page 247 and the comment in relation to paragraph 16.3 of the 

Applicant’s amended pleadings. 
46

 As to the status of the Standing Orders as legislation, see Minister of Safety and Security v 

Hamilton 2004 (2) SA 216 (SCA) at paragraphs [21], [26] and [27].  See too the judgment of the 

SCA, paragraph [38]; Record : p 44. 
47

 Compare Hamilton’s case paragraph 36. 
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healthy life.48  However, the SCA ignored the import of the 

negative obligation upon the respondent in terms of Section 

12(1)(e) of the Constitution.  

56. The aforementioned breaches of applicant’s fundamental rights 

need not necessarily constitute delict.49 

57. However, the fact that the statutory protections above are 

embodied in the Constitution attracts a duty more readily than if 

they had existed merely in statute form.50  

58. Ultimately, the content of the concept of boni mores is 

supplemented and enriched by the constitutional norms in 

Sections 12(1)(e) and 35(2)(e) of the Constitution. 

59. The conduct of the respondent in breaching its statutory duties 

was therefore wrongful and it is reasonable in the circumstances 

                                              
48

 See SCA judgment para [36] Record: Page 43 
49

 See Rail Commuter Action Group v Transnet Ltd t/a Metrorail 2005(2) SA 359 (CC) para 81 
50

 Ibid at 1258E-F, paragraph 14. 
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to compensate the applicant for the infringement of this collective 

of legal rights.51    

60. The finding of wrongfulness was one that stood to be made ex 

post facto, objectively from the point of view of an independent 

and interested bystander, having regard to all relevant 

circumstances – factors favouring the plaintiff, the defendant and 

the interest of society.52  One circumstance that could not be 

validly ignored was the restraint imposed by Section 12(1) of the 

Constitution. 

H. FAULT 

61. Fault on the part of the respondent arose primarily from the 

knowledge of its officials of the disintegrated health care system at 

Pollsmoor Maximum Secretary Prison, coupled with their failure to 

apply the Standing Orders when plaintiff entered the prison in 

1999, and re-entered the prison as an awaiting trial prisoner in 

April 2000; that is, despite being warned of a “ticking time bomb”.  

                                              
51

 See Olitzki Property Holding v State Tender Board and Another 2001 (3) SA 1247 (SCA) at 

1258B-F, paragraph 12. 
52

 See LAWSA 2
nd

 Ed. Vol 8 Part 1 para 59 
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62. We refer in particular to the letter which Mr Muller wrote to the 

area Manager, Pollsmoor, on 4 February 2000 in which he 

highlighted that additional posts for registered nurses had been 

approved (after discussions in 1997 and 1998), but not filled.  

Fifteen posts for registered nurses had been approved, but only 

seven nurses were employed. The infrastructure and 

overpopulation made it difficult for the working staff to do their 

work properly.  Overall, the Pollsmoor Management Area operated 

with 22 approved posts for registered nurses although work study 

had shown that forty were required53.  

63. The degree of fault constituted recklessness. 

64. Negligence concerns the degree and extent of the care when 

conducting the harmful activity.  That standard is objective.54  

65. It depends upon a consideration of all the circumstances and 

involves a value judgement which has to be made by balancing 

various competing considerations.55  

                                              
53

 See WCHC judgment para 59 and 60 Record 270 - 274 
54

 See LAWSA supra para [116] 
55

 See Graham’s case supra para [7] at 1203 H-I/J. 
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66. In the present case the most important consideration was that a 

health management system was supposed to be in place. It was 

not being implemented.  There were no indications that it ever 

would be.  Applicant who had not been convicted (and who was 

presumed to be innocent)56 was exposed to this unmitigated risk 

of infection by the State’s physical act of detaining him.  He was 

therefore negligently detained. 

I. CAUSATION: 

67. This negligent act, rather than the aforementioned omission, 

caused applicant to contract TB. 

68. A more effective cause of applicant’s infection, however, was his 

reckless detention; that is while a foreseeable risk existed, and 

respondent’s officials knew that no system was in place to 

minimise that risk.  If this submission is correct the issue of 

negligent causation would fall away. 

                                              

56
 Compare Minister of Home Affairs & Others v Tsebe & Others (case CCT110/11[2012] 2AC 

16); Minister of Justice & Constitutional Development v Tsebe & Others (Case CCT 

126/11[2012] ZACC )16 at para [55] 
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69. In the circumstances, it is respectfully submitted that the approach 

to causal negligence of the SCA unnecessarily entered the realm 

of metaphysics. Such an exercise had been discouraged in the 

case of Van Duivenboden.   

J. UNLIMITED LIABILITY 

70. The approach above will not open the flood gates to delictual 

claims for the following reasons;: 

70.1. The respondent may implement the principles that it has 

already accepted under the Standing Orders in a reasonable 

in a manner,57 particularly by allocating the necessary 

numbers of nursing staff to Pollsmoor Maximum Security 

Prison. 

70.2. Alternatively, the State may vary the Standing Orders to the 

extent that it is reasonable and justifiable to do so given its 

duties under Sections 12(1)(e) and 35(2)(e). 

                                              
57

 See SCA judgment para 38.    
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70.3. In any event, in any other future damages claim, the State 

may plead and prove that, in so far as it does not implement 

Standing Orders, it has acted reasonably within its powers 

and resources.  

K. CONCLUSION 

71. What the State cannot be allowed to do is to deny the existence of 

a systemic failure to limit the risk of infection at Pollsmoor, and not 

be held accountable in the law of delict to prisoners who become 

infected with tuberculosis during their detention. 

72. It is therefore in the interest of justice that the applicant be granted 

leave to appeal; that the order of the SCA be set aside; that the 

order of the WCHC be substituted for the order of the SCA; and 

that the respondent be ordered to pay costs including the costs of 

three counsels. 
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