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1. I am the Regional Coordinator Legal Services: Western Cape, stationed 

at the office of the Regional Commissioner: Western Cape, Montague 

Drive, Edgemead, Western Cape, and employed by the Department of 

Correctional Services, with its Head Office at Poyntons Building, c/o 

Vermeulen and Church Street, Pretoria, Gauteng. I am duly authorised, 

by virtue of my employment, to depose to this affidavit on behalf of the 

Minister of Correctional Services, who is cited as Respondent in the 

matter before this Court.  

 

2. The facts deposed to herein, save where the contrary appears from the 

context, are within my personal knowledge and are to the best of my 

belief both true and correct. Moreover, all legal submissions made 

herein are made on the advice of counsel representing the Minister.  

 

3. As has been indicated by the Applicant, there are no pending appeals 

or applications for leave to appeal to any other Court in these 

proceedings. 

 

4. This affidavit is filed in terms of Rules 19 and 18 of the Court, in order 

to indicate that the application for leave to appeal is opposed by the 

Respondent on the following basis: 
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4.1. that the grounds of appeal in respect of causation and onus do 

not raise constitutional issues and that it would not be in the 

interests of justice to grant the relief sought; 

 

4.2. that the grounds of appeal in respect of the Court a quo’s failure 

to develop the common law on the issues of causation and 

onus do not raise constitutional issues and that it would not be 

in the interests of justice to grant the relief sought; 

 

4.3. that the alternative claim in respect of constitutional damages, 

although brought under the appeal process, is a new claim, and 

as such should have been raised before this court in terms of 

Rule 18 of the rules of this Court; 

 

4.4. to correct certain fundamental factual allegations. 

 

5. I have been advised that this Court has repeatedly affirmed that leave 

to appeal will be granted if the Applicant raises a constitutional matter 

or an issue connected with a decision on a constitutional matter, and if 

it is in the interests of justice to grant leave to appeal. I am advised that 

determination of whether it is in the interests of justice for an application 

for leave to appeal to be granted depends on a careful and balanced 

weighing and assessment of all relevant factors, including the 
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importance of the constitutional issue, whether the grounds of appeal 

are being raised for the first time in the Court, whether it involves the 

development of the common law, and the prospects of success. 

 

RESPONDENT’S RESPONSE TO APPLICANT’S GROUNDS OF APPEAL 

IN RESPECT OF CAUSATION AND ONUS  

 

6. The first query is whether Applicant’s grounds of appeal in respect of 

causation and onus raise constitutional issues, and furthermore, 

whether it is in the interests of justice to grant the application. 

 

Causation 

 

7. Applicant avers that the Court a quo misdirected itself on the issue of 

factual causation when it drew a distinction between whether the 

incarceration of the applicant, or the negligent omissions on the part of 

the respondent, caused the harm.
1
  Applicant submits that  

 

7.1. the factual cause of applicant’s infection was his detention and 

incarceration,
2
 and  

 

                                                           
1
 Application for leave to appeal: 14, para 30 

2
 Application for leave to appeal: 15, para 22.1 
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7.2. that the Court a quo’s finding that Applicant had failed to 

provide ‘proof that reasonable systemic adequacy would have 

altogether eliminated the risk of contagion’
3
 falls under the 

rubric of legal causation, and introduces speculation that must 

be carried out in accordance with the Constitution.
4
 

 

8. The Court a quo, it is submitted, correctly found that the question of 

causation depends not on whether the incarceration caused the harm 

but whether it was caused by the negligent omissions.
5
 This approach 

also is reflected in Applicant’s pleadings, and his conduct in the trial 

and appeal to the Court a quo. In his amended particulars of claim 

Applicant stated that his claim arose ‘from his treatment in the prison 

during the period of his imprisonment’,
6
 and was premised on the 

notion that Respondent could have taken steps to curtail the spread of 

tuberculosis by creating conditions in prison which made it impossible 

or difficult for tuberculosis to spread,
7
 but that it did not do so. 

 

                                                           
3
 SCA judgment at para [64] 

4
 Application for leave to appeal: 15, para 32(a) & (b) 

5
 SCA judgment at para [55] 

6
 Record: 4, para 4 

7
 Record: 5, para 9.1 
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9. The factual basis of Applicant’s claim in the trial court and the Court a 

quo is that Respondent’s negligent omissions resulted in Applicant 

contracting tuberculosis.  

 

10. Applicant is now averring  that Respondent’s positive act of detaining 

Applicant was the cause for him contracting tuberculosis, and that the 

negative omissions that it had relied on throughout the trial and appeal 

fall under the rubric of legal causation. 

 

11. I am advised that the Court a quo correctly found that Applicant had 

failed to provide ‘proof that reasonable systemic adequacy would have 

altogether eliminated the risk of contagion’.
8
   The Court a quo dealt 

with the systemic omissions, as well as factoring in the ‘insuperable 

hurdle’ faced by Applicant,
9
 viz that it was ‘apparent that whatever 

management strategies might be put into place there will always be a 

risk of contagion if only because diagnosis is a necessary precursor to 

intervention, and the disease might often be diagnosed only well after 

the prisoner has become contagious’,
10

 and pointed out that Applicant’s 

case is an example of the time that can elapse before the risk of 

contagion is detected. 

 

                                                           
8
 SCA judgment at para [64] 

9
 SCA judgment at para [61] 

10
 SCA judgment at para [61] 
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12. It is agreed that this is a ‘narrow factual point’, but the very steps that 

should have been taken go to the epidemiology of the tuberculosis 

disease, and fall within the realm of medical best practice,
11

 an aspect 

in respect of which Applicant failed to provide evidence to the trial court 

and Court a quo, namely evidence by a tuberculosis expert that TB 

could be detected before the patient became contagious.
12

  

 

13. In determining factual causation in cases involving negligent omission, 

the courts have adopted the process of mental substitution,
13

 whereby 

courts will substitute a hypothetical course of lawful conduct for the 

unlawful conduct. This is a factual enquiry, which the Court a quo 

addressed when it found that many factors would need to be balanced 

against one another to determine what might reasonably expected in a 

large prison, quite apart from what constitutes medical best-practice: 

the security demands of the prison, the financial resources available to 

the prison authorities, the availability of trained personnel, the space 

available for isolation, the incidence of the disease, and other factors.
14

 

 

                                                           
11

 SCA judgment at para [60] 

12
 SCA judgment at para [68] 

13
 Siman & Co (Pty) Ltd v Barclays National Bank Ltd 1984 2 SA 888 (A) 914–918 

14
 Application for leave to appeal: 19-20, para 43.1 
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14. In addition to these factors, the Court a quo found that Applicant failed 

to address the important ‘insuperable burden’
15

 at any stage of this 

matter, that diagnosis of tuberculosis is usually only detected in 

persons showing symptoms, subsequently confirmed by sputum 

testing, and that there can be a substantial period between being 

contagious and the prisoner being diagnosed, and that therefore 

Applicant failed to provide ‘adequate proof’ as to the reasonable steps 

Respondent had to take to deal with prisoners in this transitional period.  

 

15. Applicant submits that Dr Craven had provided proof that the failure to 

properly implement the guidelines for the control of tuberculosis was in 

likelihood the probable cause of Applicant being infected;
16

 and that Dr 

Theron had stated that, had the measures been properly adopted by 

the prison authorities, tuberculosis would have been controlled and 

Applicant would not have contracted the disease.
17

  

 

16. However, it is submitted that while the above may constitute proof of 

measures Respondent had failed to take, Applicant has not dealt with 

what was reasonably possible in the case of prisoners in the transitional 

period between being infectious and being diagnosed as such. 

                                                           
15

 SCA judgment at para [61] 

16
 Application for leave to appeal: 16, para 35 

17
 Application for leave to appeal: 16, para 36 



- 9 - 
 

17. It is submitted that this ‘complex and systemic enquiry’
18

 is a fact-based 

exercise, in respect of which Applicant failed to provide proof of the 

steps Respondent had to take, in terms of medical best practice as well 

as prison best practice, which would have prevented Applicant from 

contracting tuberculosis. 

 

18. In the event that the Court finds that factual causation in this case is a 

constitutional issue, I am advised that it would not be in the interests of 

justice to allow this appeal, in that Applicant is presenting a new case in 

its application, when it submits that the ‘harm of infection to Applicant 

was caused by his admission to prison and incarceration’.
19

 

 

19. I am advised that Applicant’s bid to introduce this aspect at this late 

stage prejudices Respondent, as negligent omission, and not detention, 

was the case it had to defend. At no stage, it is submitted, either in the 

trial court or the Court a quo, did Applicant raise the issue that his 

detention and  incarceration was unlawful; and/or that Respondent 

caused the harm by incarcerating Applicant in Pollsmoor Maximum, as 

opposed to another prison; and/or by incarcerating Applicant at all.
20

  

 

                                                           
18

 SCA judgment at para [60] 

19
 Application for leave to appeal: 11, para 22.1 

20
 Zealand v Minister for Justice and Constitutional Development and Another 2008 (4) SA 458 (CC) 
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20. These are all issues requiring evidence, and Respondent would be 

severely prejudiced were they to be determined on the record as it now 

stands.  For instance, had the issue of incarcerating Applicant in 

another prison been timeously raised on the pleadings, Respondent 

would have been able to lead evidence as to why this was not possible. 

 

Onus 

 

21. Applicant submits that the Court a quo misdirected itself on the issue of 

onus when it stated that Applicant did not know the source of his 

infection, and that had he known he might have been able to establish 

a causal link between his infection and specific negligent conduct of the 

prison authorities.
21

 

 

22. Applicant’s contention is that although the Court a quo had found that 

Applicant had set out to vindicate important statutory and constitutional 

rights, and that the rights vindicated were breached, the state had been 

absolved of  

 

22.1. responsibility for causing the threat and risk attendant upon 

incarceration; 

22.2.  the duty to justify constitutional violations; 

                                                           
21

 Application for leave to appeal: 14-15, para 31 
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22.3. any evidential onus to show that harm did not arise from the 

threat created by incarceration and the additional risk posed by 

lack of management.
22

 

 

23. The Court a quo, it is submitted, correctly found that the state bears a 

statutory and constitutional duty to see to the physical welfare of 

prisoners; that a private action for damages adds nothing to that 

burden; that it merely recognises a particular consequence if the 

obligation is not fulfilled; and that recognition of a delictual remedy will 

not impose obligations on the state that are too onerous to fulfil. What is 

required in no more than reasonable conduct.
23

 

 

24. I am advised that the onus of proof, the latter being a matter of 

substantive law, is determined by the pleadings, and fixed at the 

commencement of the trial as soon as the issues are determined, and 

that it normally does not shift during the course of a trial.
24

 Applicant’s 

claim before the trial court and the Court a quo was based on delict, 

and involved negligent omissions by the Respondent, and not that the 

incarceration itself caused the harm.  

 

                                                           
22

 Application for leave to appeal: 18-19, para 42 

23
 SCA judgment at para [38] 

24
 Tregea v Godart 1939 AD 16 28; Klaassen v Benjamin 1941 TPD 80 85; Pillay v Krishna 1946 AD 946 952. See also 

Woerman  & Schutte v Masondo 2002 1 SA 811 (SCA). 
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25. Applicant further submits that the Court a quo misdirected itself by not 

placing the onus on the state to embark upon the ‘complex systemic 

enquiry,’ involving best practice among prison authorities, the security 

demands of the prison, the financial resources available to the prison 

authorities, the availability of trained personnel, the space available for 

isolation, and the incidence of the disease.
25

 

 

26. As discussed above, Applicant had the onus to prove its claim of 

negligent omissions, which included showing the reasonable steps to 

be taken to diagnose persons in the transitory phase between being 

infectious and undetected, and subsequently being diagnosed and 

treated. It is submitted that this is a factual enquiry, involving an 

investigation into medical best practice and prison best practices, and 

as such does not raise a constitutional issue.  

 

27. In the event that the Court finds that determination of onus is a 

constitutional issue, I am advised that it would not be in the interests of 

justice to allow this appeal, in that Applicant is presenting a new claim 

by introducing incarceration as the cause of harm. Furthermore, the 

issue of shifting the onus to Respondent in respect of the ‘complex 

systemic enquiry’ was never raised in the trial court and Court a quo, 

                                                           
25

 Application for leave to appeal: 19-20, para 43.1 
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and to do so now would involve fundamental prejudice to Respondent, 

as outlined above. 

 

28. Had Applicant presented its case as one predicated on a breach of 

constitutional rights, as opposed to one brought in delict, Respondent 

would have been obliged to defend its conduct in incarcerating 

Applicant, undertaken in terms of the Correctional Services Act 8 of 

1959, as required by section 36 of the Constitution.  However, because 

of the manner in which the case was pleaded and presented, this was 

never the way the case was understood or dealt with by the parties, the 

trial court or the Court a quo. 

 

29. I am advised that this Court has repeatedly stressed the importance of 

raising constitutional issues in the High Court.26 It is a matter of fairness 

to the parties involved in the litigation and prevents the Court from 

sitting as a court of first and last instance.
27

 

 

30. Respondent will be ill-placed to deal with the issue of causation and 

onus at this late point, and it would not be in the interests of justice for 

this Court to allow the appeal as there is insufficient evidence for the 

Court to make a finding that the ‘harm of infection to Applicant was 

                                                           
26

 Bruce and Another v Fleecytex Johannesburg CC and Others 1998 (2) SA 1143 at paras 8-9; S v Bequinot 1997 (2) 

SA 887 (CC) at para 15. 

27
 Minister of Safety and Security v Luiters 2007 (3) BCLR 287 (CC) 

http://www.saflii.org/cgi-bin/LawCite?cit=1998%20%282%29%20SA%201143
http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%282%29%20SA%20887
http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%282%29%20SA%20887
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caused by his admission to prison and incarceration’,
28

 or for it to 

conclude that the onus for the systemic enquiry should have been 

placed on the state. 

 

FAILURE TO DEVELOP THE COMMON IN LAW IN RESPECT OF 

CAUSATION AND ONUS 

 

31. Applicant’s appeal, in the alternative, is based on the grounds that the 

Court a quo misdirected itself in relation to section 39(2), viz that all 

courts are under an obligation to apply, interpret and develop common 

law or customary law in accordance with the spirit, purport and objects 

of the Bill of Rights.
29

 

  

32. I am advised that as this ground of appeal is brought in terms of rule 

19, it therefore must be decided on the basis that the application must 

raise a constitutional issue and that it must be in the interests of justice 

to grant leave to appeal.
30

 

 

33. In respect of whether this ground of appeal raises a constitutional issue, 

this Court has found that in the case of the development of the common 

law under section 39(2) of the Constitution, the question is whether the 

                                                           
28

 Application for leave to appeal: 11, para 22.1 

29
 Application for leave to appeal: 21, para 45 

30
 F v Minister of Safety and Security and Others 2012 (1) SA 536 (CC) 
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appeal forces the Court to consider constitutional rights or values.
31

 It is 

submitted that each case will have to be evaluated on its own merits to 

determine what the interests of justice require. 

 

34. It is submitted that Applicant’s submission that the Court a quo should 

have developed the common law to make a finding that detention was 

the sine qua non of Applicant’s harm,
32

 and that the onus in respect of 

reasonable conduct should have been placed on Respondent, does not 

force the Court to consider constitutional rights or values. 

 

35. The Court a quo had already determined that Applicant had a claim for 

damages to vindicate his statutory and constitutional rights,
33

 albeit on 

the issue of negligent omissions only, as it was called upon to do by the 

Applicant.  

 

36. However, if the Court determines that this issue raises a constitutional 

issue, it is submitted that it is not in the interests of justice to grant the 

appeal, as the grounds of appeal raised have been pleaded for the first 

time in this Court.  In Carmichele v Minister of Safety and Security 

and Another (Centre for Applied Legal Studies Intervening)
34

 this 

                                                           
31

 Minister of Safety and Security v Luiters 2007 (3) BCLR 287 (CC) 

32
 Application for leave to appeal: 17, para 40 

33
 SCA judgment at para [42] and [68] 

34
 2001 (4) SA 938 (CC) 
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Court said that to be able to develop the common law in terms of s 

39(2), it required the input of the High Courts and the SCA, with their 

expertise in this area of the law, for not only had the common law to be 

developed in a way which met the objectives of s 39(2), but this had to 

be done in a way which was most appropriate for the common law.
35

 

 

37. It is submitted that Applicant’s failure to raise the development of the 

common law in respect of causation and onus during the trial and Court 

a quo at an earlier stage, must count against it and serve as a basis for 

rejecting the application for leave to appeal.
36

  

 

APPLICANT’S CLAIM IN RESPECT OF CONSTITUTIONAL DAMAGES 

 

38. Applicant is claiming constitutional damages on the basis that his 

detention in Pollsmoor, while tuberculosis was prevalent, and 

management of tuberculosis was sporadic or non- existent, infringed 

his constitutional rights under sections 10, 11, 12(1), 12(1)(e), 35(2)(e) 

of the Constitution, and that the duty of the state under section 27 of the 

Constitution was breached.
37

  Applicant had raised these infringements 

                                                           
35

 See para [55] 

36
 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) 

37
 Application for leave to appeal: 2-3, para 3.3(a) 
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in his pleadings in the delictual action,
38

 but asks for constitutional 

damages for the first time in this application.
39

  

 

39. Although Applicant notionally brings this alternative claim for 

constitutional damages under rule 19 of this Court, it is submitted that 

this is not a ground of appeal, but an entirely new claim, pleaded in the 

alternative, which seeks to identify detention as the cause of harm and 

the reason for the breach of the constitutional rights. This claim has 

never been raised before, either in the trial court or the Court a quo.  

 

40. Furthermore, it is submitted that the only conceivable basis upon which 

this claim could be raised in this Court is by an application for direct 

access to this Court in terms of rule 18.  I am advised that this Court 

has repeatedly emphasised that direct access is an exceptional 

procedure,
40

 and that it is not ordinarily in the interests of justice for the 

Court to sit as a court of first and last instance.
41

 

                                                           
38

 Application for leave to appeal: 6-8 

39
 Application for leave to appeal: 3, para 3.3(b) 

40
 Betlane v Shelly Court CC 2011 (1) SA 388 (CC) para 22; Mkontwana v Nelson Mandela Metropolitan Municipality 

and Another; Bissett and Others v Buffalo City Municipality and Others; Transfer Rights Action Campaign and Others v 

MEC, Local Government and Housing, Gauteng, and Others (KwaZulu-Natal Law Society and Msunduzi Municipality as 

Amici Curiae) 2005 (1) SA 530 (CC) para 11 and the cases cited therein. See also Dormehl v Minister of Justice and 

Others 2000 (2) SA 987 (CC) para 5; and Bruce and Another v Fleecytex Johannesburg CC and Others 1998 (2) SA 

1143 (CC) para 9. 

41
 Betlane v Shelly Court CC 2011 (1) SA 388 (CC) para 22;  Satchwell v President of the Republic of South Africa and 

Another 2003 (4) SA 266 (CC) para [6]; Van der Spuy v General Council of the Bar of South Africa (Minister of Justice 

and Constitutional Development, Advocates for Transformation and Law Society of South Africa Intervening) 2002 (5) 

SA 392 (CC) para [19]; National Gambling Board v Premier, KwaZulu-Natal, and Others 2002 (2) SA 715 (CC) paras 

[29] and [38]; Christian Education South Africa v Minister of Education 1999 (2) SA 83 (CC);. Bruce and Another v 
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41. From the manner in which this alternative claim is pleaded, it appears 

as if Applicant seeks de novo relief, namely an amendment of the 

particulars of claim, in which he seeks to raise constitutional damages 

for the first time in this Court, and secondly, seeks an award of 

damages in a monetary amount. 

 

42. It is submitted that there is no precedent for doing so, that it is 

fundamentally undesirable, and raises insuperable procedural and 

evidential difficulties.  As now pleaded, it was the incarceration of the 

Applicant which was unlawful as it took place in a tuberculosis-laden 

environment, and is thus said to be a breach of various constitutional 

rights. 

 

43. It is submitted that had that case been raised in the particulars of claim, 

Respondent would have been entitled (and obliged) in terms of section 

36 of the Constitution to lead evidence justifying the limitation of those 

rights. However, this was not the case presented to Respondent at any 

time from inception of this matter and, thus, such evidence, relevant to 

the question of constitutional damages, is not before this Court. 

 

44. I am advised that this Court has had occasion, in a number of matters, 

to deal with the development of the law of delict, and in those cases it 

                                                                                                                                                                          
Fleecytex Johannesburg CC and Others 1998 (2) SA 1143 (CC); and S v Zuma and Others 1995 (2) SA 642 (CC) at 

para 11. 
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extended the ambit of the type of cases where persons would be able 

to recover in delict.
42

 However, the Court has not changed the 

fundamentals of the law of delict, which are the act of omission or 

commission, fault, wrongfulness and causation.   

 

45. It appears that Applicant is arguing that there is no obligation on him to 

establish such a case, and to discharge the onus in delict, where the 

well-known test as regards measures to prevent harm, is - would a 

reasonable person have foreseen harm, would they have taken steps to 

prevent the harm, and were those steps taken.
43

 It is submitted, that to 

suggest that this approach must be departed from, when Applicant 

does not elucidate how this must happen, would be to introduce total 

uncertainty into a well-established area of the law. 

 

46. In Fose v Minister of Safety and Security,
44

 the remedial principle 

established was that where a remedy under existing law adequately 

vindicates the constitutional right, there is no need to create a new 

remedy. When it would be appropriate to do so, and what the measure 

                                                           
42

 F v Minister of Safety and Security and Others 2012 (1) SA 536 (CC); K v Minister of Safety and Security 2005 (6) SA 

419 (CC); Minister of Safety and Security v Hamilton 2004 (2) SA 216 (SCA); Minister of Safety and Security v Van 

Duivenboden 2002 (6) SA 431 (SCA); Van Eeden v Minister of Safety and Security (Women's Legal Centre Trust, as 

Amicus Curiae) 2003 (1) SA 389 (SCA); Carmichele v Minister of Safety and Security and Another (Centre for Applied 

Legal Studies Intervening) 2001 (4) SA 938 (CC);   

43
 Kruger v Coetzee 1966 (2) SA 428 (A) at 430E - F 

44
 1997 (3) SA 786 (CC) 
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of damages should be, would depend on the circumstances of each 

case and the particular right which had been infringed. 

 

47. It is submitted that Applicant brought a case in delict to vindicate his 

rights, and the Court a quo found that Applicant had failed to provide a 

factual matrix of ‘proof that reasonable systemic adequacy would have 

altogether eliminated the risk of contagion’.
45

 

 

48. It is submitted that it would not be in the interests of justice to allow a 

new claim at this late stage. 

 

FACTUAL ALLEGATIONS  

 

49. Applicant is factually incorrect in stating that the Court a quo referred to 

an Inspecting Judge of Prisons’ report which was published 4 years 

before this matter came to trial,
46

 that is on 2 December 2009.
47

  

 

50. It is submitted that the only report which speaks of management being 

non-existent
48

 in Pollsmoor Admission Centre is the Inspecting Judge’s 

                                                           
45

 SCA judgment at para [64] 

46
 SCA judgment at para [67] 

47
 Record: Vol 20, 3335, para [4] 

48
 Record: Vol 12, 2058, lines 3-5 
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report, dated 25 May 2007,
49

 published 3 years after Applicant left 

Pollsmoor.
50

 

 

___________________ 

           ANNELIZE MALAN 

 

I certify that the deponent acknowledged to me that she knows and 

understands the contents of this declaration, that she has no objection to 

taking the prescribed oath and considers it to be binding on her conscience. 

 

Thus signed and sworn to before me at CAPE TOWN on this 2
nd

 day of May 

2012. 

 

________________________ 

COMMISSIONER OF OATHS 

                                                           
49

 Record: Vol 12, 2044, line 3 

50
 SCA judgment at para [1]. 


