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A. Nature of the proceedings 

 

The proceedings relate to an application for leave to appeal and, if 

such application is allowed, the merits of the appeal, which relate to 

factual causation in delict. 

 

B. The issues that will be argued 

 

1. The Court should admit the material that the Amici Curiae (Amici) 

seek to introduce in terms of Constitutional Court Rule 31. 

 

2. The court a quo missapplied the ‘but for’ test for factual causation. 

 

3. The Constitution requires the common law to be developed in order 

to harmonise it with the spirit, purport and objects of the Bill of Rights. 

 

C. Portions of the record that, in the opinion of counsel, are 

necessary for the determination of the matter 

 

The entire record as prepared by the Applicant. 
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D. Estimated duration of oral argument 

 

One day. 

 

E. Summary of the Amici’s  Argument 

 

The negative effect of the court a quo’s decision, particularly the 

effective denial of a remedy to prospective claimants harmed by the 

state’s failure to combat tuberculosis (TB) in prisons, coupled with the 

difficulty occasioned by the impossibility of proving the source of TB 

infection, is central to the Amici’s argument. The Amici contend that the 

court a quo erred in its application of the ‘but for’ test by creating a 

higher standard of proof for factual causation than is ordinarily required. 

In the event that the Court holds that the court a quo applied the correct 

standard of proof, the Amici respectfully submit that the Constitution 

requires the common law to be developed in order to harmonise it with 

the spirit, purport and objects of the Bill of Rights. In this regard, the 
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Amici intend to provide the Court with comparative case law that may 

assist the Court in developing the common law. 

In order for the Court to understand the likely impact of its decision 

beyond the parties before the Court, the Amici maintain that it is in the 

interest of justice for the Court to admit further evidence, namely, the 

Pollsmoor study and an extract from the latest annual report of the 

Judicial Inspectorate for Correctional Centres, in terms of Rule 31(1)(a). 

It is the Amici’s position that the Court ought to admit such evidence, if 

not wholly, then at least to the extent that certain facts are not in dispute 

between the Respondent and the Amici. 

F. Sources upon which particular reliance will be placed 

 

1. Minister of Correctional Services v Lee 2012 (3) SA 617 (SCA) 

2. Lee v Minister of Correctional Services 2011 (6) SA 564 (WCC) 

3. Minister of Safety and Security v Van Duivenboden [2002] 3 All SA 

741 (SCA) at paras 21 and 25. 

4. McGhee v National Coal Board  [1972] 3 All ER 1008 at p 1012 



 5 

5. Fairchild v Glenhaven Funeral Services Ltd and others [2002] 3 All 

ER 305 at paras 7, 21, 47, 54 and 56. 
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