
 
 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
CASE NO: 23 / 2012 

 
                  
In the application of: 

 
THE SOCIO-ECONOMIC RIGHTS  Applicant for leave to intervene 
INSTITUTE OF SOUTH AFRICA as amicus curiae  
  
 
In the matter between: 

 
 
SCHUBART PARK RESIDENTS ASSOCIATION First Applicant 
 
ANITA WATKINS Second Applicant 
 
VARIOUS RESIDENTS OF SCHUBART PARK 
APARTMENT BLOCKS Third Applicant 
  
and 
 
 
THE CITY OF TSHWANE METROPOLITAN  
MUNICIPALITY First Respondent 
 
THE MINISTER OF POLICE Second Respondent 
 
 
 

FOUNDING AFFIDAVIT 
 

 
 

I, the undersigned, 

 

OSMOND MNGOMEZULU 

 

do hereby make oath and say that: 
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1 I am an adult male attorney, practicing as such at the Socio-Economic 

Rights Institute of South Africa (“SERI”).  I am based at 6th

 

 Floor Aspern 

House, 54 De Korte Street, Braamfontein. 

2 The facts and allegations contained herein are all within my personal 

knowledge, except where the context indicates otherwise. They are, to 

the best of my knowledge and belief, true and correct in all respects.   

 

3 I am duly authorised to depose to this affidavit and to bring this 

application on behalf of SERI. 

 
4 I am deposing to this affidavit in support of SERI’s application for leave to 

intervene as amicus curiae in the above application for leave to appeal.   

 

5 In this affidavit, I will address the following issues – 

 

5.1 The work of SERI and the nature of its interest in these 

proceedings. 

 

5.2 The position to be adopted, and submissions to be advanced, 

by SERI. It will be submitted that these submissions will be 

useful to the Court and different from those advanced by the 

other parties to this application. 
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5.3 The attitude of the parties to SERI’s proposed intervention.  

 

A SERI’S INTEREST IN THIS APPLICATION 

 

6 SERI is a non-profit company providing professional, dedicated and 

expert socio-economic rights assistance to individuals, communities and 

social movements in South Africa. 

 

7 SERI conducts research, engages with government, advocates for policy 

and legal reform, facilitates civil society coordination and mobilisation, 

and litigates in the public interest. SERI is registered as a Law Clinic with 

the Law Society of the Northern Provinces. It is also accredited as an 

“approved Law Centre” by the Johannesburg Bar Council. 

 

8 SERI’s Law Clinic has a substantial housing law practice. Members of 

SERI’s staff have been involved, as attorneys or counsel, or both, in each 

of the following leading cases dealing with the right to housing and 

protection from arbitrary eviction – 

 
8.1 Sebola v Standard Bank of South Africa (Socio-Economic 

Rights Institute of South Africa and two others intervening) 

[2012] ZACC 11; 
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8.2 Pheko and Others v Ekurhuleni Metropolitan Municipality 

(Socio-Economic Rights Institute as Amicus Curiae) 2012 (2) 

SA 598 (CC); 

8.3 Maphango and Others v Aengus Lifestyle Properties (Pty) Ltd 

2012 (3) SA 531 (CC); 

8.4 City of Johannesburg Metropolitan Municipality v Blue Moonlight 

Properties 39 (Pty) Ltd and Another 2012 (2) SA 104 (CC); 

8.5 Mthimkulu and Another v Mahomed and Others 2011 (6) SA 

147 (GSJ); 

8.6 Gundwana v Steko Development and Others 2011 (3) SA 608 

(CC); 

8.7  Betlane v Shelly Court CC 2011 (1) SA 388 (CC); 

8.8 Abahlali baseMjondolo Movement SA and Another v Premier of 

KwaZulu-Natal and Others 2009 (3) SA 245 (D); 2010 (2) BCLR 

99 (CC); 

8.9 Darries / Joseph and Others v City of Johannesburg and Others 

2009 (5) SA 284 (GSJ); 2010 (3) BCLR 212 (CC);  

8.10 Blue Moonlight Properties 039 (Pty) Ltd v the Occupiers of 

Saratoga Avenue and Another 2009 (1) SA 470 (W); 
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8.11 Occupiers of 51 Olivia Road, Berea Township and 197 Main 

Street, Johannesburg v City of Johannesburg and Others 2008 

(3) SA 208 (CC); 

8.12 Sailing Queen Investments v Occupants La Colleen Court 2008 

(6) BCLR 666 (W); and 

8.13 Lingwood and Another v Unlawful Occupiers of R/E ERF 9 

Highlands 2008 (3) BCLR 325 (W). 

 
 

9 SERI is regularly approached by poor people who are facing eviction 

from their homes.  We are currently providing representation in 22 

eviction matters pending before the courts, involving approximately 

15000 people. 

 

10 This application for leave to appeal squarely raises issues relating to the 

lawful bases upon which an organ of state may remove people from their 

homes, purportedly for the sake of their safety. Almost all of SERI’s 

15000 clients reside in inadequate or potentially dangerous conditions. 

Many live in conditions which might fairly be described as much worse 

than the conditions at Schubart Park. 

 
11 As set out more fully below, the bases upon which the first respondent 

(“the City”) alleges that it was entitled to remove the applicants (“the 

residents”) from their homes without first seeking a court order is not 
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entirely clear. However, it appears that the City places heavy reliance on 

evidence relating to the nature and extent of health risks associated with 

condition of the Schubart Park buildings. It urges this Court to find that 

the evidence relied upon was sufficient to justify the removal of the 

residents without first obtaining a court order. Should this contention be 

upheld, the consequences for people in the position of SERI’s clients are 

likely to be far reaching and drastic. Such a finding will significantly erode 

the protections available to them in defending themselves against 

eviction. It will also significantly impair SERI in its capacity to protect its 

clients against unjustified forced evictions. 

 

12 Having regard to the above, I am advised and respectfully submit that 

SERI is sufficiently interested in this application to intervene as amicus 

curiae. 

 
B THE POSITION TO BE ADOPTED, AND SUBMISSIONS TO BE 

ADVANCED, BY SERI 

 

“Evictions”, “Evacuations” and the Rule of Law 

 

13 At the core of this case, SERI submits, is the position advanced in 

paragraph 64 of the City’s written submissions. There, and apparently for 

the first time in any of the proceedings concerned with the residents’ 
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removal from their homes, the City seeks to lay a legal

 

 basis for its 

conduct.  

14 There, it is stated that the residents were not “evicted” from their homes, 

but “evacuated” for the sake of their safety. This “evacuation”, it is 

contended, was authorised by – 

 
14.1 Section 54 of the Disaster Management Act 57 of 2002 (“the 

DMA”); 

 

14.2 Section 11 (2) of the City’s Fire Brigade Services By-Laws (“the 

Fire By-Laws”); 

 
14.3 Sections 12 (1) and (4) of the National Building Regulations and 

Building Standards Act 103 of 1977 (“the NBRA”); and 

 
14.4 Regulation A15 of the NBRA Regulations.  

 
 

15 SERI will not address the question of whether it is permissible for the City 

to make out its case in this way. That is a matter for the parties to debate.  

SERI will, however, submit that the City’s contentions cannot be 

sustained on the merits. This is so because – 

 

15.1 None of the authorities relied upon in the City’s written 

submissions authorised the City to act as it did – 
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15.1.1 Neither section 54 of the DMA nor section 11 (2) of the 

Fire By-laws authorise the removal of people from 

their homes – whether by way of “evacuation” or 

eviction. (I am unable to find the City’s Fire By-Laws 

anywhere on the pleadings or in the record. To assist 

the Court, I annex what I believe is the relevant extract 

of the City’s Fire By-laws hereto marked “A”).  

 

15.1.2 The provisions of the NBRA relied upon by the City do 

not authorise a permanent eviction, but, at best, a brief 

temporary removal in conditions of exigent and acute 

danger. On its own version, that is not what the City 

has done.  In any event, the provisions relied upon 

would require the issuing of a notice. If they were 

being used to effect an eviction, a court order 

authorising the City to give effect to the notice would 

also be required. No notice has been produced. It is 

common cause that the City did not obtain a court 

order prior to the removal of the residents.  

 

15.2 Accordingly, the removal at issue in this case – whether an 

eviction or an evacuation – was not authorised by law.  
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15.3 Moreover, and in any event, on a proper construction of the 

facts, the removal was not

 

 an evacuation, but an eviction.  

15.3.1 An evacuation

 

 is a temporary removal to alternative 

shelter for the sake of the residents’ safety. The 

removal is only for so long is as strictly necessary to 

bring an exigent situation under control, after which 

the residents are permitted to return. Evacuations are 

triggered by sudden emergencies – not by ongoing 

states of affairs. They are not intended to permanently 

alter the status quo. 

15.3.2 An eviction

 

 is a permanent deprivation of occupation 

or possession. “Permanent” does not, of course, 

always mean “in perpetuity”. It also means “long-term” 

or “indefinite” or “for an unascertainable period”. An 

eviction is meant to permanently alter the status quo.  

15.4 On the facts, SERI submits, it is impossible to resist the 

conclusion that the residents have been evicted. Their removal 

was clearly intended to be permanent.  
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15.5 Were the City’s intention to “evacuate” the residents, SERI 

submits that it would have – 

 
15.5.1 let them back into the property late in the evening of 

21 September 2011;  

 

15.5.2 not have continued removing people well into the 

following week; and  

 
15.5.3 made some attempt to distinguish between the 

degrees of danger faced by each of the thousands of 

residents it removed, so that only those genuinely in 

danger were “evacuated”. No such attempt was made. 

 
15.6 The City’s purpose, as it turns out, was to demolish the 

properties and completely rebuild them. To suggest that the 

residents be removed for this

 

 purpose is to contemplate an 

eviction.  

15.7 The City suggests, and one of the High Court orders makes 

room for, some hope that some of the residents may in future be 

allowed to return to the new buildings. SERI will submit that this 

does not change the permanency of the deprivation of the 

applicants’ homes.   
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15.8 The suggestion that the residents will be allowed to return 

cannot in any event be taken at face-value because – 

 

15.8.1 It is at odds with the City’s claim not to know who the 

residents are. Had the purpose of the City’s action 

been to temporarily relocate the residents subject to a 

right of re-occupation after a redevelopment, it would 

have surely made some effort to inform them of this 

plan to take their names prior to the removal. (I 

emphasise that this would still have constituted an 

“eviction” on the definition set out above); and 

 
15.8.2 It is at odds with the City’s continued assertion that 

some of the residents are “illegal immigrants” or 

otherwise unauthorised occupants of Schubart Park. 

These repeated attempts to stigmatise the residents 

are incompatible with a real intention to redevelop 

Schubart Park for their benefit.       

 

16 For the reasons set out above, SERI will submit that the City has not, 

even on its own case, exercised any lawful authority upon which it would 

be entitled to remove the occupiers from their homes without a court 

order. It has accordingly acted in breach of section 1 (c) of the 

Constitution. 
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The plea of “impossibility” 

 

17 The City has suggested that it is impossible to restore the residents to 

their homes at Schubart Park. This proposition is not supported on the 

record. There is no reason why, in this case, the residents ought not to 

be allowed to return to their homes at Schubart Park. Before the High 

Court the residents claimed, in essence, spoliatory relief. The very 

purpose of spoliatory relief is the restoration of the status quo ante 

pending an enquiry into the merits, unless such restoration is impossible.  

 
18 SERI submits that the standard of “impossibility” is a very high one 

indeed, especially where the restoration of constitutional rights is 

concerned. SERI submits that, for a defence of impossibility to succeed, 

the City must be literally physically unable to restore possession of the 

residents’ homes to them. The facts do not demonstrate this. 

 
19 The high-water mark of the City’s case is that two localised fires broke 

out in one of the three occupied tower blocks on the property in 

September 2011. This could not, and obviously did not, render the 

immediate and permanent

 

 removal of all of the residents so urgent as to 

permit the City to dispense with the peremptory requirements of section 

26 (3) of the Constitution.  
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20 The two fires were quickly brought under control. When they were 

extinguished, Schubart Park returned to its previous state. Such other 

health-risks as may have existed at the property had, on anybody’s 

version, existed for some time – at least 3 years before the removal. 

Nobody suggests that it was physically impossible for the residents to 

reside at Schubart Park in the three years running up to the removal.  

 

Section 26 (3) of the Constitution 

 

21 The City says that section 26 (3) of the Constitution does not apply to the 

residents because they were “evacuated” and not “evicted”. I have fore-

grounded SERI’s submissions in this respect above.  

 

22 However, and presumably in case that it is decided the residents were 

evicted, the City suggests that section 26 (3) of the Constitution was in 

any event complied with. This is so, it says, because the eviction was 

subject to judicial oversight in the form of the residents’ interdict 

application in the High Court. It is enough, the City appears to submit, 

that Prinsloo J held an ex post facto enquiry in which he condoned the 

City’s actions.  

 
23 This contention is erroneous. What section 26 (3) of the Constitution 

entitles the residents to, at minimum, is all the elements of procedural 
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fairness any respondent or defendant would be entitled to prior

 

 to the 

granting of a court order. These include – 

23.1 Notice of the proceedings that was reasonable in the 

circumstances;  

 

23.2 A sufficiently detailed explanation of the case they would have 

to meet; and 

 
23.3 A reasonable opportunity to put their case in response.  

 
24 SERI will submit that the residents were afforded none of this. The 

process adopted in the High Court turned the procedural element of 

section 26 (3) on its head. The residents were forced to justify why they 

should be permitted to return to their homes – often in the face of 

evidence of which they had no advance notice. Section 26 (3) of the 

Constitution requires precisely the opposite – that an applicant justify why 

it is entitled to an eviction order, and that a respondent be permitted to 

remain in his or her home pending a decision. 

 

 

 

 

The City as Landlord 
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25 In its latest supplementary affidavit, filed together with its written 

submissions, the City introduces a document dated 28 November 2008 

(marked “MPULE1”). That document purports to be a notice to vacate 

Schubart Park in order to allow the City to refurbish the property. The 

nature of the City’s reliance on this document is not clear. However, as 

pointed out above, no other notice or document has been produced upon 

which it might be contended that the City was entitled to effect a removal.  

 

26 If it is suggested that the removal took place on the basis of that 

document – stale as it is – then the City most certainly acted unlawfully. It 

is clear that the City issued the notice as a landlord, not as a public 

authority exercising public powers. If it wanted to give effect to that 

notice, SERI will submit, the City was required to engage the provisions 

of section 4 of the Prevention of Illegal Eviction from, and Unlawful 

Occupation of Land Act 19 of 1998 (“the PIE Act”). It did not do so. In 

fact, the City forswears any reliance on the PIE Act in paragraph 7 of its 

written submissions.         

 
Ulterior Purpose and Motive 

 

27 In the event that it is decided that the City was exercising some or other 

power to “evacuate” the residents at the time the removal took place, 

SERI will submit that such power was exercised for an ulterior purpose or 

motive. The City claims to have implemented a temporary evacuation. 
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What has happened, however, is a permanent eviction. The intention to 

evict the residents was announced several months before the 

“evacuation” took place. The water and electricity supply at Schubart 

Park was terminated 10 days before the “evacuation” took place. When 

the City purported to “evacuate” the residents, its true purpose was to 

effect a permanent eviction.  

 

28 SERI will submit that it is a fundamental constituent of the rule of law that 

public powers be exercised only for the purposes for which they were 

granted, and not to effect some other purpose. In using its powers to 

ensure public safety to bring about a forced eviction, the City acted in 

breach of section 1 (c) of the Constitution. 

 

The Meaning of “Appropriate Relief” 

 

29 The decision of the High Court is sought to be justified by a Court’s duty, 

under section 38 of the Constitution, to grant “appropriate relief” to 

remedy a breach of constitutional rights. SERI will submit that the relief 

granted by Prinsloo J cannot be justified on this basis because – 

 

29.1 Prinsloo J (erroneously) declined to hold that the residents’ 

rights had been violated at all by their eviction from their homes. 

On that approach, the question of appropriate relief never arose; 
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29.2 Even if it can be said that Prinsloo J found a breach of rights, 

the effect of the relief granted by Prinsloo J was to condone and 

extend the breach of section 26 (3) of the Constitution that 

brought the residents to court in the first place. This was 

profoundly inappropriate. Relief that condones such a breach of 

rights can never be “appropriate” within the meaning of section 

38 of the Constitution.   

 
29.3 “Appropriate” relief must be relief which identifies the breach 

and cures it, insofar as this is possible. For the reasons set out 

above, a declaration that the residents’ rights had been 

breached and the restoration of the residents to their homes 

was both possible and appropriate in the circumstances.  

 

Submissions will assist the Court and differ from those of the parties 

 

30 I respectfully submit that the submissions outlined above will be useful to 

the Court in its determination of this application.  

 
31 I have read the parties’ written submissions. I respectfully submit that it is 

clear from the above that the SERI’s submissions will differ from them.  
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C THE PARTIES’ ATTITUDES TO SERI’S PROPOSED INTERVENTION 

 

32 On 10 July 2012, I wrote to the parties’ attorneys and sought their 

consent to SERI’s intervention in this application. My letter in this regard 

is annexure “B” hereto. 

 

33 On 12 July 2012, the residents’ attorneys wrote to me stating that the 

residents have no objection to SERI’s intervention in these proceedings. 

Their letter in this regard is annexure “C” hereto. 

 
34 On the same day, the City’s attorneys wrote to me stating that the City 

has no objection to SERI’s intervention in these proceedings “at this 

stage”, but reserves its rights. Their letter in this regard is annexure “D” 

hereto.    

 
 

D CONCLUSION 

 

35 Having regard to all of the above, I respectfully request that the Court 

grant the relief sought in the notice of motion to which this affidavit is 

attached. 

 

 

OSMOND MNGOMEZULU 

______________ ______________________ 
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The Deponent has acknowledged that s/he knows and understands the contents of 

this affidavit which was signed and sworn to before me at                                 on 

this the   day of    2012, the regulations contained in 

Government Notice No. 1258 of 21 July 1972, as amended and Government Notice 

No. R 1648 of 17 August 1977, as amended having been complied with. 
 

 

 

      

COMMISSIONER OF OATHS 
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