
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NUMBER: CCT: 23/2012 
CASE NUMBER A QUO: 53128/11 NGHC 

 
 

In the application between: 
 
 
SCHUBART PARK RESIDENTS ASSOCIATION First Applicant 
 
ANITA WATKINS Second Applicant 
 
VARIOUS RESIDENTS OF SCHUBART PARK 
APARTMENT BLOCKS Third – 1067th

  
  Applicants 

and 
 
THE MUNICIPALITY OF TSHWANE METROPOLITAN 
MUNICIPALITY First Respondent 
 
THE MINISTER OF POLICE Second Respondent 
 
and 
 
 
THE SOCIO-ECONOMIC RIGHTS INSTITUTE 
OF SOUTH AFRICA Amicus Curiae 
 
  

THE FIRST RESPONDENT’S SUBMISSIONS  
IN RESPONSE TO SUBMISSIONS OF THE AMICUS CURIAE  

1. 

INTRODUCTION   

1.1 At the outset, the amicus curiae asked to present argument at the 

hearing of the application, subject to the proviso that the matter 

set forth in its argument would:   
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1.1.1 Firstly, not repeat matters set forth in the arguments of 

the other parties; 

1.1.2 Secondly, will raise new and useful

1.2 The papers lodged by the amicus curiae and the argument therein 

fall short of the aforementioned proviso. 

 contentions to the 

honourable court. 

1.3 In fact the argument of the amicus curiae is only a repetition and 

elaboration of factual and legal matters already set forth in the 

arguments of the other parties and does not raise new 

contentions, which may be useful to the honourable court1

1.4 It is submitted that the amicus curiae should satisfy the 

honourable court that the submissions it seeks to advance will 

give the honourable court assistance that it would otherwise not 

enjoy.  

.   

                                            

1  Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) at para 9 
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1.5 Considering the requirements as set out in Rule 9,2

1.6 We submit further that despite the parties having consented to 

the admission of the amicus curiae, this in itself does not detract 

from the requirements of relevancy and the raising of contentions, 

which are both new and useful to the honourable court. 

 we submit that 

the amicus curiae should not be joined as a party. 

1.7 We submit that the papers filed on behalf of the amicus curiae also 

abounds with secondary facts, conclusions, inferences, 

suggestions, innuendos, speculation and opinions and that these 

are advanced in the absence of so-called primary facts in support 

thereof.3

1.8 We submit that the evidence of primary facts as presented on 

behalf of the first respondent, in the final analysis, is not only 

 

                                            

2  In re: Certain amicus curiae applications: Minister of Health and Others v Treatment 
Action Campaign and Others 2002 (5) SA 713 (CC). 

3  Die Dros (Pty) Ltd v Telefon Beverages CC 2003 (4) SA 207 (C) at para 28.   
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undisputed and unchallenged but in effect also stands to become 

common cause.   

1.9 What is however, disconcerting is the manner in which the amicus 

curiae attempts to downplay the seriousness of the events of 21 

and 22 September 2011.  The attack on the first respondent, 

based on ulterior motive, and on the genuineness of the first 

respondent’s concerns about the health and fire risks at the 

buildings is irrelevant. 

1.10 Whether or not the first respondent was concerned about the 

applicants’ safety or was dilatory in exercising its duties or should 

have taken other steps than those taken, is with respect beside 

the point.   

1.11 The papers lodged by the amicus curiae only cloud the real 

contentious issues between the parties.  

1.12 Under the circumstances, we submit that the honourable court 

should exercise its discretion against allowing The Socio-

Economic Rights Institute of South Africa to be joined as amicus 

curiae. 
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1.13 However and if the court should find that the first respondent is 

wrong in this regard, and that the amicus curiae has raised new 

and useful

1.14 Because of the nature of these proceedings namely, application 

proceedings and the contents of the affidavits, it is necessary that 

we deal at the outset with the proper approach that is in our 

respectful submission to be followed by the honourable court in 

application proceedings.   

 contentions, then the first respondent deals with the 

issues hereinafter to place the matter in its proper context.   

1.15 The law relating to the approach that has to be followed in 

application proceedings has been conveniently summarised and 

since then been referred to with approval on numerous occasions.   

1.16 The approach, which is to be followed, is colloquially referred to 

as the Plascon Evans Test and in essence entails that in motion 
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proceedings the matter should be decided on the respondent’s 

version. 4

2.  

 

IDENTIFICATION OF DISPUTES 

Upon an analysis of the papers lodged by the amicus curiae, we submit that the 

issues which deserve further response are: 

2.1 Whether the applicants were evacuated or evicted. 

2.2 Whether Section 26(3) of the Constitution found application, and 

if so, was there substantial compliance with the section. 

                                            

4  National Director of Public Prosecutions v Zuma, Mbeki and Another 
(intervening) 2009 (2) All SA 243 (SCA) at para 26, where the court per Harms DP 
said: 

 “Motion proceedings, unless concerned with interim relief, are all about the resolution 
of legal issues based on common cause facts.  Unless the circumstances are special 
they cannot be used to resolve factual issues because they are not designed to 
determine probabilities. It is well established under the Plascon Evens Rule that where 
in motion proceedings a dispute of fact arises on the affidavits, a final order can be 
granted only, if the facts averred by the applicant’s affidavit, which have been 
admitted by the respondent, together with the facts alleged by the latter, justify such 
an order.” 
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2.3 Whether Prinsloo J afforded appropriate relief, which in essence 

was relief that was required to protect and enforce the 

Constitution. 

2.4 The statutory framework upon which the first respondent places 

reliance on to justify the actions it has taken. 

3.  

EVACUATION VERSUS EVICTION 

3.1 The most contentious issue between the parties is whether the 

applicants were evacuated or evicted from the Schubart Park 

Apartment Buildings.   

3.2 We submit that the applicants were evacuated based on the 

following undisputed and unchallenged common cause facts: 
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3.2.1 The setting on fire of the buildings during the service 

delivery protest for the restoration of the water and 

electricity;  

3.2.2 The first respondent has tried every means possible to 

regain control over the residential complex without 

any success and the complex is renowned for violence, 

and when the service departments attend at the 

buildings, they also need protection because public 

violence may erupt at any time; 5

3.2.3 During August 2011, the water and electricity supply to 

the Schubart Park Apartment Buildings was 

interrupted because of vandalism and theft;

 

 6

3.2.4 The first respondent’s electricity department tried to 

inspect the buildings but the residents would not allow 

them to enter;

 

 7

                                            

5  Record: p. 222. 

 

6  Record: p. 18, para 3.9. 
7  Record: p. 29, para 3.10. 
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3.2.5 The applicants put an ultimatum to the first 

respondent, to reconnect the water and electricity 

supply before 14h00 on 21 September 2011, or they 

would go on a rampage of destruction; 8

3.2.6 At approximately 14h00 on Wednesday, 21 September 

2011, the applicants started a massive protest action, 

which turned violent with the police firing rubber 

bullets at the rowdy residents who also set various 

floors in the Schubart Park Apartment Buildings, a car 

and a mobile toilet on fire;

 

 9

3.2.7 The protest action of the applicants spiralled out of 

control, which resulted in violence and public 

disturbance. 

 

3.2.8 Projectiles such as stones and rocks were hurdled from 

the balconies of the buildings towards the police, 

members of the public and motorists; 10

                                            

8  Record: p. 9, para 18. 

 

9  Record: p. 9, para 20; Record: p. 29, para 3.11. 
10  Record: p. 9, para 21. 
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3.2.9 Most, if not all of the residents of the residential 

complex were forced to evacuate their flats; 11

3.2.10 The following day, the first respondent advised the 

applicants that they would not be permitted to return 

to the buildings because it was not safe for them to do 

so and requested an urgent meeting to address the 

safety issues at 15h00;

 

 12

3.2.11 Instead of responding, the applicants launched an 

urgent application at approximately 15h00, which was 

set down for hearing at 17h00 on the same day.

 

 13

3.3 In the applicants founding papers filed in the High Court, the 

deponent swears as follows: 

 

 “42.  Although, on face value, it appears that the evacuation of 
Schubart Park was, at that stage, necessary

                                            

11  Record: p. 10, para 27. 

, these reasons 
no longer exist. 

12  Record: p. 44. 
13  Record: p. 1, notice of motion. 
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 43. As a result, the evacuation

3.4 The real contentious issue between the parties is whether the first 

respondent’s refusal to allow the applicants back into the 

buildings amounts to a constructive eviction.   

 has now become an eviction.  
The respondents do not have a court order which evicts the 
residents and as such the actions are unlawful and 
unconstitutional.” (Our emphasis and underlining). 

3.5 The relevant circumstances which should be considered in 

determining whether one is dealing with an evacuation or an 

eviction are whether: 

3.5.1 The disaster was sudden as to warrant hasty 

relocation; 

3.5.2 The residential complex can be refurbished whilst the 

applicants are in occupation; 

3.5.3 The first respondent has established a disaster 

management and relocation plan for its 

implementation; 

3.5.4 There was a loss of life or an imminent threat to life; 
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3.5.5 Alternative accommodation has been made available 

or could reasonably be made available. 

3.5.6 The applicants were long-term occupiers of the 

residential complex.   

3.6 The undisputed evidence presented on behalf of the first 

respondent was that the water and electricity supply to the 

residential complex cannot be reconnected and restored whilst 

the applicants are in occupation of the buildings. 

3.7 In this regard the evidence of Jacobus Petrus Smith, a member of 

the South African Police Services since 1986 and a Commander in 

the Crime Prevention Division is worth mentioning. 

3.8 He clearly and unequivocally stated that it would be impossible to 

refurbish the Schubart Park Apartment Buildings whilst the 

applicants were living there and in his own words: 
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 “It simply would be an impossible task as even contractors who work 
there have to be guarded and protected.” 14

3.9 Without the water and electricity supply being reconnected it is 

inevitable, the applicants will riot again, the buildings will be set 

on fire and the result will be loss of life. 

 

3.10 We emphasise, during 2008 residents of the neighbouring Kruger 

Park Flats set the buildings on fire in protest over service delivery 

and that five people died.   

3.11 At the hearing of the application in the court a quo, the first 

respondent always contended for the temporary

3.12 Prinsloo J dismissed the applicants’ application and made open 

for acceptance, the first respondent’s tender, which upon 

acceptance would operate as an order as between the first 

 removal of the 

applicants from the disaster stricken area, pending 

refurbishment, if possible.   

                                            

14  Record: pp. 212 - 226. 
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respondent and any applicant who should choose to so accept the 

first respondent’s tender.   

3.13 The first respondent was to report back within three months on 

the issue of refurbishment to determine when and if the 

applicants could move back into the buildings. In that sense, the 

issues in the High Court have not been fully exhausted and remain 

pending and on a proper construction of the facts, the applicants 

were not evicted because they were not permanently deprived of 

their homes. 

3.14 The High Court still has to make a determination as to whether 

the buildings are safe for reoccupation.  

3.15 The honourable court is now burdened with the obligation to 

admit the expert evidence of the applicants’ structural engineer 

and to make a finding on motion as to whether the buildings can 

be refurbished or not in circumstances under which the court a 

quo has not appropriately disposed of this issue.  

3.16 The applicants make the following concession in paragraph 69 of 

their heads of argument: 
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“If consideration is given to the evidence which the First 
Respondent introduced during the SCA proceedings, as well as 
the evidence of a structural engineer, Mr Fullard, on behalf of 
the Applicants, there clearly exists a dispute of fact and 
dispute of opinion in respect of the conditions of the building.

3.17 The honourable court cannot simply ignore the conflicting 

opinions of the structural engineers. Especially in light of the 

opinion of the first respondent’s expert that no Structural 

Engineer will dare to declare the buildings safe for occupation in 

their present condition.

 
We would submit that on the face thereof Mr Fullard’s 
opinions are more convincing. Not only has he qualified 
himself as an expert but, his CV clearly distinguishes himself 
as an expert.” (Our underlining). 

 15

3.18 We respectfully submit that Section 26(3) of the Constitution does 

not come into play because the applicants were evacuated and not 

evicted. 

 

 

 

 

                                            

15  See: Record p 446. 
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4.  

APPLICATION OF SECTION 26(3) OF THE CONSTITUTION 

4.1 From the premise that the applicants were not evacuated but 

evicted from their homes and that Section 26(3) of the 

Constitution comes into play, we turn to Section 26(3) which is in 

its effect, we submit, threefold: 

4.1.1 Firstly, it does not sanction arbitrary seizure of land 

and therefore creates a defensive rather than an 

affirmative right; 

4.1.2 Secondly, it expressly acknowledges that eviction from 

homes in informal settlements may take place, even if 

it results in loss of a home, because there is no 

unqualified constitutional duty on local authorities to 

ensure that in no circumstances should a home be 
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destroyed unless alternative accommodation or land is 

made available;16

4.1.3 Thirdly, the requirement that a court has to take into 

account all the relevant circumstances underlines how 

non-prescriptive the provision was intended to be.

 

 17

4.2 We respectfully submit that the question that needs to be 

answered is the meaning of “relevant circumstances” and whether 

a court has a general discretion, after having considered the 

“relevant circumstances” in this regard.   

 

4.3 It was anarchy at the residential complex as the applicants took 

the law into their own hands and Prinsloo J was faced with a 

situation in which he had to synchronise the real world with the 

ideal construct of a constitutional world. 

                                            

16  City of Johannesburg v Rand Properties (Pty) Ltd and Others 2007 (6) SA 417 
(SCA) at para 39; Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 
(CC) at para 28 at 233 G - H. 

17  City of Johannesburg v Rand Properties (Pty) Ltd and Others supra. 
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4.4 In applying Section 26 of the Constitution, our respectful 

submission is that Prinsloo J afforded appropriate relief, which in 

essence, was relief that substantially complied with Section 26(3) 

of the Constitution, after having considered all the “relevant 

circumstances” which prevailed at the Schubart Park Apartment 

Buildings. 

4.5 In that sense, we emphasise again that the issues before the High 

Court have not been fully exhausted and remain pending.   

5.  

APPROPRIATE RELIEF 

5.1 From the outset, the first respondent recognised its obligation to 

offer emergency relief in distress and offered temporary 

dwellings that afford shelter, privacy and amenities at least 

equivalent to those the applicants were used to pending the 

refurbishment of the residential complex. 18

                                            

18  Record: p. 32, para’s 5.4 and 4.6. 
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5.2 In addition, the first respondent recognised the possibility of the 

individual applicants in question, having limited financial 

resources and most of them being employed in central Pretoria.   

5.3 To accommodate these individual applicants, the first respondent 

also tendered free bus transportation. 19

5.4 The first respondent attempted to implement a process of 

engagement to address the immediate needs of the applicants, 

pending refurbishment of the residential complex.

 

20

5.5 The applicants however, adopted an intransigent attitude, which 

eventually nullified the attempts to temporarily accommodate the 

needs of the applicants.

 

 21

5.6 In fact, it was made clear in open court that the applicants were 

not willing to participate in any negotiations and upon being 

asked by Prinsloo J whether the applicants were willing to 

negotiate, the applicants via their counsel, responded as follows: 

 

                                            

19  Record: p. 32, para 5.7. 
20  Record: p. 482, para’s 61.11 and 61.12. 
21  Record: p. 483, para 61.13. 
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 “... the word negotiation is a bit strong. We will raise our concerns as 
lawyers.” 22

5.7 A total of 146 people signed and accepted the first respondent’s 

tender for alternative accommodation, 80 of them were provided 

with alterative accommodation at AJO and 66 were provided with 

alternative accommodation at Parkview. The remainder of the 

applicants refused to accept the first respondent’s assistance in 

the form of a tender.

 

 23

5.8 In essence, Prinsloo J dismissed the applicants’ application and 

made open for acceptance the first respondent’s tender, which 

upon acceptance, would operate as an order as between the first 

respondent and any applicant who should choose to so accept the 

first respondent’s tender.   

 

5.9 Furthermore, the first respondent was ordered to report back to 

the High Court within three months on the issue of refurbishment, 

if possible, to determine when and if the applicants could move 

back into the buildings.   

                                            

22  Record: p. 274, line 25. 
23  Record: p. 483, para 61.14; Record: p. 484, para 61.15. 
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5.10 We respectfully submit, in absence of a counter application, that 

the order granted by Prinsloo J, afforded appropriate relief, which 

in essence, was relief that was required to protect and enforce the 

Constitution.   

6.  

NEW RELIEF SOUGHT ON APPEAL   

6.1 The applicants seek an order in the form of a mandatory interdict, 

ordering the first respondent to restore the water and electricity 

supply to the Schubart Park Apartment Buildings.   

6.2 It follows that what the applicants actually seek, is an order 

compelling the first respondent to provide them with free water 

and electricity supply.   

6.3 The Constitution does not require the first respondent to do more 

than make available, within its available resources, aid to the 

applicants in the context of the realisation of progressive rights. In 
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that sense the Constitution does not obligate the first respondent 

to supply free water and electricity to the applicants. 24

6.4 We respectfully submit that there is simply no basis for the new 

relief sought by the applicants on appeal and that, the court of last 

instance, should not adjudicate upon issues which were never 

determined by the High Court.   

 

6.5 We further respectfully submit that it would not be in the interest 

of justice for the honourable court to grant the new relief sought 

by the applicants. 

7.  

THE PROVISIONS AS IDENTIFIED WHICH PERMIT THE ACTIONS TAKEN BY 
THE FIRST RESPONDENT 

7.1 We have already dealt with the circumstances under which the 

applicants were evacuated from the residential complex.   

                                            

24  Government of the Republic of South Africa and Others v Grootboom and Others 
2001 (1) SA 46 (CC); City of Johannesburg v Rand Properties (Pty) Ltd and Others 
supra. 
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7.2 In the premise of the honourable court finding that the first 

respondent’s refusal to allow the applicants to return to their 

homes amounted to a constructive eviction, then we submit that 

the legal basis for the said refusal was consistent with: 

7.2.1 Section 54 of the Disaster Management Act, 57 of 2002; 

7.2.2 Section 12 of the National Building Regulations and 

Building Standards Act, 103 of 1997 read in 

conjunction with Regulation A15; and 

7.2.3 Section 11(2) of the Fire Brigade Services By-Laws; 

7.3 Because of the extreme urgency in which the application was 

brought, these issues were not dealt with in the answering 

affidavit filed in the High Court. 

Section 54 of the Disaster Management Act, 57 of 2002 

7.4 Section 54 of the DMA empowers the first respondent and 

imposes responsibilities and obligations upon it in the event of a 

local disaster, irrespective of whether a local state of disaster has 

been declared in terms of Section 55. 
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7.5 It would be absurd to contend that the first respondent is barred 

from assisting people in the event of a local disaster, until such 

time as a local state of disaster has been declared by notice in the 

Provincial Gazette in terms of Section 55. 

7.6 We respectfully submit that the first respondent’s actions were 

consistent with the provisions of Section 54 of the DMA. 

7.7 We respectfully submit that the first respondent’s powers were 

derived from Section 54 of the DMA and that is precisely why it 

empowers the first respondent to act irrespective of whether a 

local state of disaster has been declared in terms of Section 55.   

The National Building Regulations and Buildings Standards Act, 103 of 1997 (“the 

NBRA”). 

7.8 The first respondent is the local municipality and the owner of the 

Schubart Park Apartment Buildings.   

7.9 Section 12(4) of the NBRA provides as follows: 

 “4. If the local authority in question deems it necessary for the safety 
of any person, it may by notice in writing, served by post or 
delivered- 
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(a) Order the owner of any building to remove, within the 
period specified in such notice, all persons occupying or 
working or being for any other purpose in such building 
therefrom, and to take care that any person not authorised 
by such local authority does not enter such building; 

(b) Order any person occupying or working or being for any 
other purpose in any building, to vacate such building 
immediately or within a period specified in such notice.” 

7.10 In applying this section to the facts, it is required of the first 

respondent, as local authority, to give notice to itself, as the owner 

of the buildings, and to take care that unauthorised persons do 

not enter the buildings or persons occupying or working at the 

buildings vacate the buildings immediately or within a period 

specified in such notice.   

7.11 These provisions should be read in conjunction with sub-sections 

12(5) and 12(6) of the NBRA and the aforesaid Section 12(6) of 

the NBRA must be read as if the following proviso has been added 

at the end of it: 

 “This sub-section applies only to people who, after service upon them of 
an order of court for their eviction, continue to occupy the property 
concerned.” 

7.12 Notices in terms of the NBRA have been issued and it must be 

borne in mind that the applicants have evacuated the unsafe 
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buildings, though this did not follow from the first respondent’s 

notices in terms of the NBRA, but from their riotous actions.  

7.13 Once the first respondent permits the applicants to retake 

occupation of the building 

7.14 s it will constitute a criminal offence by the first respondent as 

owner of the buildings. 

7.15 The Prevention of Illegal Eviction from and Unlawful Occupation 

of Land Act, 19 of 1998 (“PIE”) does not permit a court to sanction 

an order, which creates an unlawful state of affairs by ordering 

the first respondent to be guilty of an offence and to be liable for 

conviction. 25

7.16 Intrinsically, linked to the above is the argument that the first 

respondent was not entitled to infringe the applicants’ right to 

 

                                            

25  City of Johannesburg v Rand Properties (Pty) Ltd and Others 2007 (6) SA 417 
(SCA). 



   

 

 

-  27 -   

unsafe and inadequate housing. The corollary would be that, to 

deny someone poisonous food is to deny that person food. 26

7.17 Moreover, the applicants do not indemnify the first respondent 

from a delictual liability. 

 

7.18 We respectfully submit that the underlying hypothesis for the 

assumption that the honourable court should order the first 

respondent to allow the applicants to go back to the unsafe and 

uninhabitable buildings because of the overriding discretion 

afforded by PIE is not correct. 

7.19 This argument would lead to an incongruous result because it 

would mean that evacuations in emergency situations require 

that a distinction be drawn between lawful and unlawful 

occupiers.  Lawful occupiers can be evacuated and be refused to 

return to their homes because it is not safe whereas unlawful 

occupiers cannot be evacuated and should be permitted to return 

                                            

26  City of Johannesburg v Rand Properties (Pty) Ltd supra. 
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to their homes despite it being unsafe. To draw such a distinction 

when the concern is safety of persons makes no sense.27

7.20 Once a person has been evacuated from an unsafe building, it will 

constitute a criminal offence to allow him/her back and the 

purpose of Section 12 of the NBRA is to prohibit such an unlawful 

state of affairs.   

 

7.21 We respectfully submit that there is nothing in PIE that permits a 

court to sanction the continuation of an unlawful state of affairs or 

to order an unlawful state of affairs.  

7.22 We therefore submit that the provisions of PIE do not apply and 

this disposes of the defence that an eviction order should first 

have been obtained.   

8.  

CONCLUSION 

                                            

27  City of Johannesburg v Rand Properties (Pty) Ltd and Others supra. 
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8.1 The final criticism raised by the amicus curiae, is based on ulterior 

purpose and irrationality, which is premised on the argument that 

the first respondent is not genuinely concerned about health and 

fire risks at the buildings. 

8.2 Once again, whether or not the first respondent was concerned 

about the applicants’ safety or was dilatory in exercising its duties 

or could or should have taken other steps is all beside the point.   

8.3 The question is simply whether was it necessary to vacate the 

buildings and to refuse the applicants to return to the buildings 

for the sake of their own safety and for the safety of others. 

8.4 We respectfully submit that the evidence of primary facts, as 

presented by the first respondent, in the final analysis, establishes 

this.   

8.5 Furthermore, there is simply no basis to fault the first 

respondent’s undertaking and tender for temporary emergency 

relief. 
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8.6 We respectfully submit that, in a sense, the issues upon which the 

applicants seek determination and which are raised by amicus 

curiae are still alive and have not been fully exhausted in the High 

Court.   

8.7 The sanctimonious relief suggested by the amicus curiae that the 

first respondent should be ordered, ”to unlock the gates” fails to 

take into account the history and purpose of the buildings. 

Moreover it fails to take into account the state of disrepair the 

buildings are in. 28

8.8 In closing we quote the remarks of Yacoob J, in Residents of Joe 

Slovo v Thubelisha Homes 2010 (3) SA 454 at para 108: 

 

 “[108]  The next factor relevant to justice and equity is that 
the purpose of the relocation is to facilitate 
appropriate housing development in compliance 
with the obligations of the State. We must take into 
account the fact that thousands of people will 

                                            

28  See: Record p 643 to 674 and 674 para 9. 
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benefit from the development, as well as the 
circumstance that the conditions at Joe Slovo are far 
from ideal…” 

8.9 Under these circumstances, the applicants’ application stands to 

fail and the first respondent seeks an order that the application 

for leave to appeal, alternatively, the appeal, is dismissed.   

 

THUS DONE and SIGNED at PRETORIA on this ___________ day of AUGUST 2012. 

 

___________________________  
ADV TJB BOKABA SC 
 
 
 
 
___________________________  
ADV M MPHAGA SC 
 
 
 
 
___________________________  
ADV LAFRAS UYS 
COUNSEL FOR THE FIRST  
RESPONDENT 
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	1.10 Whether or not the first respondent was concerned about the applicants’ safety or was dilatory in exercising its duties or should have taken other steps than those taken, is with respect beside the point.
	1.11 The papers lodged by the amicus curiae only cloud the real contentious issues between the parties.
	1.12 Under the circumstances, we submit that the honourable court should exercise its discretion against allowing The Socio-Economic Rights Institute of South Africa to be joined as amicus curiae.
	1.13 However and if the court should find that the first respondent is wrong in this regard, and that the amicus curiae has raised UnewU and UusefulU contentions, then the first respondent deals with the issues hereinafter to place the matter in its p...
	1.14 Because of the nature of these proceedings namely, application proceedings and the contents of the affidavits, it is necessary that we deal at the outset with the proper approach that is in our respectful submission to be followed by the honourab...
	1.15 The law relating to the approach that has to be followed in application proceedings has been conveniently summarised and since then been referred to with approval on numerous occasions.
	1.16 The approach, which is to be followed, is colloquially referred to as the Plascon Evans Test and in essence entails that in motion proceedings the matter should be decided on the respondent’s version.P 3F
	2.
	IDENTIFICATION OF DISPUTES
	Upon an analysis of the papers lodged by the amicus curiae, we submit that the issues which deserve further response are:
	2.1 Whether the applicants were evacuated or evicted.
	2.2 Whether Section 26(3) of the Constitution found application, and if so, was there substantial compliance with the section.
	2.3 Whether Prinsloo J afforded appropriate relief, which in essence was relief that was required to protect and enforce the Constitution.
	2.4 The statutory framework upon which the first respondent places reliance on to justify the actions it has taken.

	3.
	EVACUATION VERSUS EVICTION
	3.1 The most contentious issue between the parties is whether the applicants were evacuated or evicted from the Schubart Park Apartment Buildings.
	3.2 We submit that the applicants were evacuated based on the following undisputed and unchallenged common cause facts:
	3.2.1 The setting on fire of the buildings during the service delivery protest for the restoration of the water and electricity;
	3.2.2 The first respondent has tried every means possible to regain control over the residential complex without any success and the complex is renowned for violence, and when the service departments attend at the buildings, they also need protection ...
	3.2.3 During August 2011, the water and electricity supply to the Schubart Park Apartment Buildings was interrupted because of vandalism and theft;P 5F
	3.2.4 The first respondent’s electricity department tried to inspect the buildings but the residents would not allow them to enter;P 6F
	3.2.5 The applicants put an ultimatum to the first respondent, to reconnect the water and electricity supply before 14h00 on 21 September 2011, or they would go on a rampage of destruction;P 7F
	3.2.6 At approximately 14h00 on Wednesday, 21 September 2011, the applicants started a massive protest action, which turned violent with the police firing rubber bullets at the rowdy residents who also set various floors in the Schubart Park Apartment...
	3.2.7 The protest action of the applicants spiralled out of control, which resulted in violence and public disturbance.
	3.2.8 Projectiles such as stones and rocks were hurdled from the balconies of the buildings towards the police, members of the public and motorists;P 9F
	3.2.9 Most, if not all of the residents of the residential complex were forced to evacuate their flats;P 10F
	3.2.10 The following day, the first respondent advised the applicants that they would not be permitted to return to the buildings because it was not safe for them to do so and requested an urgent meeting to address the safety issues at 15h00;P 11F
	3.2.11 Instead of responding, the applicants launched an urgent application at approximately 15h00, which was set down for hearing at 17h00 on the same day.P 12F
	3.3 In the applicants founding papers filed in the High Court, the deponent swears as follows:
	“42.  Although, on face value, it appears that the Uevacuation of Schubart Park was, at that stage, necessaryU, these reasons no longer exist.
	43. UAs a result, the evacuationU has now become an eviction.  The respondents do not have a court order which evicts the residents and as such the actions are unlawful and unconstitutional.” (Our emphasis and underlining).
	3.4 The real contentious issue between the parties is whether the first respondent’s refusal to allow the applicants back into the buildings amounts to a constructive eviction.
	3.5 The relevant circumstances which should be considered in determining whether one is dealing with an evacuation or an eviction are whether:
	3.5.1 The disaster was sudden as to warrant hasty relocation;
	3.5.2 The residential complex can be refurbished whilst the applicants are in occupation;
	3.5.3 The first respondent has established a disaster management and relocation plan for its implementation;
	3.5.4 There was a loss of life or an imminent threat to life;
	3.5.5 Alternative accommodation has been made available or could reasonably be made available.
	3.5.6 The applicants were long-term occupiers of the residential complex.
	3.6 The undisputed evidence presented on behalf of the first respondent was that the water and electricity supply to the residential complex cannot be reconnected and restored whilst the applicants are in occupation of the buildings.
	3.7 In this regard the evidence of Jacobus Petrus Smith, a member of the South African Police Services since 1986 and a Commander in the Crime Prevention Division is worth mentioning.
	3.8 He clearly and unequivocally stated that it would be impossible to refurbish the Schubart Park Apartment Buildings whilst the applicants were living there and in his own words:
	“It simply would be an impossible task as even contractors who work there have to be guarded and protected.”P 13F
	3.9 Without the water and electricity supply being reconnected it is inevitable, the applicants will riot again, the buildings will be set on fire and the result will be loss of life.
	3.10 We emphasise, during 2008 residents of the neighbouring Kruger Park Flats set the buildings on fire in protest over service delivery and that five people died.
	3.11 At the hearing of the application in the court a quo, the first respondent always contended for the UtemporaryU removal of the applicants from the disaster stricken area, pending refurbishment, if possible.
	3.12 Prinsloo J dismissed the applicants’ application and made open for acceptance, the first respondent’s tender, which upon acceptance would operate as an order as between the first respondent and any applicant who should choose to so accept the fir...
	3.13 The first respondent was to report back within three months on the issue of refurbishment to determine when and if the applicants could move back into the buildings. In that sense, the issues in the High Court have not been fully exhausted and re...
	3.14 The High Court still has to make a determination as to whether the buildings are safe for reoccupation.
	3.15 The honourable court is now burdened with the obligation to admit the expert evidence of the applicants’ structural engineer and to make a finding on motion as to whether the buildings can be refurbished or not in circumstances under which the co...
	3.16 The applicants make the following concession in paragraph 69 of their heads of argument:
	“If consideration is given to the evidence which the First Respondent introduced during the SCA proceedings, as well as the evidence of a structural engineer, Mr Fullard, on behalf of the Applicants, Uthere clearly exists a dispute of fact and dispute...
	3.17 The honourable court cannot simply ignore the conflicting opinions of the structural engineers. Especially in light of the opinion of the first respondent’s expert that no Structural Engineer will dare to declare the buildings safe for occupation...
	3.18 We respectfully submit that Section 26(3) of the Constitution does not come into play because the applicants were evacuated and not evicted.

	4.
	APPLICATION OF SECTION 26(3) OF THE CONSTITUTION
	4.1 From the premise that the applicants were not evacuated but evicted from their homes and that Section 26(3) of the Constitution comes into play, we turn to Section 26(3) which is in its effect, we submit, threefold:
	4.1.1 Firstly, it does not sanction arbitrary seizure of land and therefore creates a defensive rather than an affirmative right;
	4.1.2 Secondly, it expressly acknowledges that eviction from homes in informal settlements may take place, even if it results in loss of a home, because there is no unqualified constitutional duty on local authorities to ensure that in no circumstance...
	4.1.3 Thirdly, the requirement that a court has to take into account all the relevant circumstances underlines how non-prescriptive the provision was intended to be.P 16F
	4.2 We respectfully submit that the question that needs to be answered is the meaning of “relevant circumstances” and whether a court has a general discretion, after having considered the “relevant circumstances” in this regard.
	4.3 It was anarchy at the residential complex as the applicants took the law into their own hands and Prinsloo J was faced with a situation in which he had to synchronise the real world with the ideal construct of a constitutional world.
	4.4 In applying Section 26 of the Constitution, our respectful submission is that Prinsloo J afforded appropriate relief, which in essence, was relief that substantially complied with Section 26(3) of the Constitution, after having considered all the ...
	4.5 In that sense, we emphasise again that the issues before the High Court have not been fully exhausted and remain pending.

	5.
	APPROPRIATE RELIEF
	5.1 From the outset, the first respondent recognised its obligation to offer emergency relief in distress and offered UtemporaryU dwellings that afford shelter, privacy and amenities at least equivalent to those the applicants were used to pending the...
	5.2 In addition, the first respondent recognised the possibility of the individual applicants in question, having limited financial resources and most of them being employed in central Pretoria.
	5.3 To accommodate these individual applicants, the first respondent also tendered free bus transportation.P 18F
	5.4 The first respondent attempted to implement a process of engagement to address the immediate needs of the applicants, pending refurbishment of the residential complex.P19F
	5.5 The applicants however, adopted an intransigent attitude, which eventually nullified the attempts to temporarily accommodate the needs of the applicants.P 20F
	5.6 In fact, it was made clear in open court that the applicants were not willing to participate in any negotiations and upon being asked by Prinsloo J whether the applicants were willing to negotiate, the applicants via their counsel, responded as fo...

	“... the word negotiation is a bit strong. We will raise our concerns as lawyers.”P 21F
	5.7 A total of 146 people signed and accepted the first respondent’s tender for alternative accommodation, 80 of them were provided with alterative accommodation at AJO and 66 were provided with alternative accommodation at Parkview. The remainder of ...
	5.8 In essence, Prinsloo J dismissed the applicants’ application and made open for acceptance the first respondent’s tender, which upon acceptance, would operate as an order as between the first respondent and any applicant who should choose to so acc...
	5.9 Furthermore, the first respondent was ordered to report back to the High Court within three months on the issue of refurbishment, if possible, to determine when and if the applicants could move back into the buildings.
	5.10 We respectfully submit, in absence of a counter application, that the order granted by Prinsloo J, afforded appropriate relief, which in essence, was relief that was required to protect and enforce the Constitution.

	6.
	NEW RELIEF SOUGHT ON APPEAL
	6.1 The applicants seek an order in the form of a mandatory interdict, ordering the first respondent to restore the water and electricity supply to the Schubart Park Apartment Buildings.
	6.2 It follows that what the applicants actually seek, is an order compelling the first respondent to provide them with free water and electricity supply.
	6.3 The Constitution does not require the first respondent to do more than make available, within its available resources, aid to the applicants in the context of the realisation of progressive rights. In that sense the Constitution does not obligate ...
	6.4 We respectfully submit that there is simply no basis for the new relief sought by the applicants on appeal and that, the court of last instance, should not adjudicate upon issues which were never determined by the High Court.
	6.5 We further respectfully submit that it would not be in the interest of justice for the honourable court to grant the new relief sought by the applicants.

	7.
	THE PROVISIONS AS IDENTIFIED WHICH PERMIT THE ACTIONS TAKEN BY THE FIRST RESPONDENT
	7.1 We have already dealt with the circumstances under which the applicants were evacuated from the residential complex.
	7.2 In the premise of the honourable court finding that the first respondent’s refusal to allow the applicants to return to their homes amounted to a constructive eviction, then we submit that the legal basis for the said refusal was consistent with:
	7.2.1 Section 54 of the Disaster Management Act, 57 of 2002;
	7.2.2 Section 12 of the National Building Regulations and Building Standards Act, 103 of 1997 read in conjunction with Regulation A15; and
	7.2.3 Section 11(2) of the Fire Brigade Services By-Laws;
	7.3 Because of the extreme urgency in which the application was brought, these issues were not dealt with in the answering affidavit filed in the High Court.
	Section 54 of the Disaster Management Act, 57 of 2002
	7.4 Section 54 of the DMA empowers the first respondent and imposes responsibilities and obligations upon it in the event of a local disaster, irrespective of whether a local state of disaster has been declared in terms of Section 55.
	7.5 It would be absurd to contend that the first respondent is barred from assisting people in the event of a local disaster, until such time as a local state of disaster has been declared by notice in the Provincial Gazette in terms of Section 55.
	7.6 We respectfully submit that the first respondent’s actions were consistent with the provisions of Section 54 of the DMA.
	7.7 We respectfully submit that the first respondent’s powers were derived from Section 54 of the DMA and that is precisely why it empowers the first respondent to act irrespective of whether a local state of disaster has been declared in terms of Sec...
	The National Building Regulations and Buildings Standards Act, 103 of 1997 (“the NBRA”).
	7.8 The first respondent is the local municipality and the owner of the Schubart Park Apartment Buildings.
	7.9 Section 12(4) of the NBRA provides as follows:
	“4. If the local authority in question deems it necessary for the safety of any person, it may by notice in writing, served by post or delivered-
	(a) Order the owner of any building to remove, within the period specified in such notice, all persons occupying or working or being for any other purpose in such building therefrom, and to take care that any person not authorised by such local author...
	(b) Order any person occupying or working or being for any other purpose in any building, to vacate such building immediately or within a period specified in such notice.”
	7.10 In applying this section to the facts, it is required of the first respondent, as local authority, to give notice to itself, as the owner of the buildings, and to take care that unauthorised persons do not enter the buildings or persons occupying...
	7.11 These provisions should be read in conjunction with sub-sections 12(5) and 12(6) of the NBRA and the aforesaid Section 12(6) of the NBRA must be read as if the following proviso has been added at the end of it:
	“This sub-section applies only to people who, after service upon them of an order of court for their eviction, continue to occupy the property concerned.”
	7.12 Notices in terms of the NBRA have been issued and it must be borne in mind that the applicants have evacuated the unsafe buildings, though this did not follow from the first respondent’s notices in terms of the NBRA, but from their riotous actions.
	7.13 Once the first respondent permits the applicants to retake occupation of the building
	7.14 s it will constitute a criminal offence by the first respondent as owner of the buildings.
	7.15 The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 19 of 1998 (“PIE”) does not permit a court to sanction an order, which creates an unlawful state of affairs by ordering the first respondent to be guilty of an offence a...
	7.16 Intrinsically, linked to the above is the argument that the first respondent was not entitled to infringe the applicants’ right to UunsafeU and UinadequateU housing. The corollary would be that, to deny someone poisonous food is to deny that pers...
	7.17 Moreover, the applicants do not indemnify the first respondent from a delictual liability.
	7.18 We respectfully submit that the underlying hypothesis for the assumption that the honourable court should order the first respondent to allow the applicants to go back to the unsafe and uninhabitable buildings because of the overriding discretion...
	7.19 This argument would lead to an incongruous result because it would mean that evacuations in emergency situations require that a distinction be drawn between lawful and unlawful occupiers.  Lawful occupiers can be evacuated and be refused to retur...
	7.20 Once a person has been evacuated from an unsafe building, it will constitute a criminal offence to allow him/her back and the purpose of Section 12 of the NBRA is to prohibit such an unlawful state of affairs.
	7.21 We respectfully submit that there is nothing in PIE that permits a court to sanction the continuation of an unlawful state of affairs or to order an unlawful state of affairs.
	7.22 We therefore submit that the provisions of PIE do not apply and this disposes of the defence that an eviction order should first have been obtained.

	8.
	CONCLUSION
	8.1 The final criticism raised by the amicus curiae, is based on ulterior purpose and irrationality, which is premised on the argument that the first respondent is not genuinely concerned about health and fire risks at the buildings.
	8.2 Once again, whether or not the first respondent was concerned about the applicants’ safety or was dilatory in exercising its duties or could or should have taken other steps is all beside the point.
	8.3 The question is simply whether was it necessary to vacate the buildings and to refuse the applicants to return to the buildings for the sake of their own safety and for the safety of others.
	8.4 We respectfully submit that the evidence of primary facts, as presented by the first respondent, in the final analysis, establishes this.
	8.5 Furthermore, there is simply no basis to fault the first respondent’s undertaking and tender for temporary emergency relief.
	8.6 We respectfully submit that, in a sense, the issues upon which the applicants seek determination and which are raised by amicus curiae are still alive and have not been fully exhausted in the High Court.
	8.7 The sanctimonious relief suggested by the amicus curiae that the first respondent should be ordered, ”to unlock the gates” fails to take into account the history and purpose of the buildings. Moreover it fails to take into account the state of dis...
	8.8 In closing we quote the remarks of Yacoob J, in Residents of Joe Slovo v Thubelisha Homes 2010 (3) SA 454 at para 108:
	“[108]  The next factor relevant to justice and equity is that the purpose of the relocation is to facilitate appropriate housing development in compliance with the obligations of the State. We must take into account the fact that thousands of people...
	8.9 Under these circumstances, the applicants’ application stands to fail and the first respondent seeks an order that the application for leave to appeal, alternatively, the appeal, is dismissed.
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