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A. INTRODUCTION: 

1. 

This is an application for leave to appeal against three orders made in the same 

matter in the North Gauteng High Court, per Mr Justice Prinsloo J, on 22 September 

2011, 23 September 2011 and 3 October 2011.  There is also an application that the 

evidence of certain experts be admitted as new evidence on appeal, but only in the 

event that the evidence should be considered relevant by the Court 
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See: record, Vol3,  p282 (notice of motion) 

record, Vol 4, p369 (first order – 22 September) 

    record, Vol 4, p373 (second order – 23 September) 

                record, Vol 4, p387 (third order – 3 October) 

 

2. 

The case, and the subsequent orders, concerned the fate of some 700 families that 

lived in the Schubart Park apartment complex in the central business district of 

Pretoria. 

See:   record, Vol 1, p7, par 12 (Jacobs) 

 

B. THE FACTS: 

3. 

The Schubart Park apartment complex consists of four high rise buildings in the 

Pretoria CBD, two street blocks west of the centre of the CBD. 

See: record, vol 1, p27, par 3.1 – 3.2 (Phora) 

       record, vol 1, p80, par 2.1 (report July 2011) 

record, vol 1, p84 & p85 (report) 
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4. 

As of 21 September 2011, three of the four apartment buildings were occupied by 

some 700 families. 

See:  record, vol 1, p90, par 3.2.1 (report; July 2011) 

 

5. 

5.1 The First Respondent, the City of Tshwane, has been the owner of the 

buildings since 1999.  Prior to that, they were owned by the Provincial 

Government. 

 

5.2 The buildings have since their construction in the mid-1970’s, served 

as housing for civil servants and other persons working in the Pretoria 

CBD. 

See:  record, Vol 1, p93, par 4.1 and 4.2.1 (report July 2011) 

                                        record, Vol 5, 458, par 25 – 28 (Phora) 

 

6. 

It is common cause that by September 2011 the conditions in the buildings left much 

to be desired.  Exactly who was responsible for the deterioration in conditions is to 

some extent in dispute.  The fact remains that the First Respondent is the landlord 

and inherited buildings in good condition. 
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See:   record, Vol 1, p7, par 13 (Jacobs) 

             record, Vol 1, p36, par 16.1 (Phora) 

 

7. 

It is further not in dispute that the water and electricity services to the three 

apartment buildings were still functional some 10 days before the events of 21 

September 2011. 

See: record, Vol 1, p8, par 15 

                                                           record, Vol 1, p45, par 3 (line 10 – 12; electricity report) 

 

8. 

On 21 September 2011 some of the residents of Schubart Park started a protest 

shortly after 14:00.  The protest was apparently the result of some residents’ 

frustration with the electricity and water supply not being restored after some ten 

days. 

See: record, Vol 1, p9, 18 – 20 (Jacobs); 

                                      record, Vol 1, p48 – 50 (report by community safety) 

 

9. 

The protest unfortunately turned violent.  The protest involved the protestors 

barricading Vermeulen Street, one of the main streets through the CBD, and later 
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them throwing projectiles from the buildings onto the traffic in the adjacent streets.  

The violence mainly came from Block C. 

See: record, Vol 3, p213, lines 17 – 20 (Smit) 

                   contra:  record, Vol 3, p216, lines 2 – 8 (Smit) 

10. 

Later in the afternoon, what would normally be peak hour traffic, the South African 

Police Services and Metropolitan Police cordoned off the entire street block and 

were trying to bring the protest under control. 

See: record, Vol 3, p211 – 226 (Evidence of Smit) 

 

11. 

This was also the time that most of the residents, such as the Second Applicant, 

were returning from work.  These residents could not gain access to their homes as 

the police had cordoned off the area and blocked any access to the buildings. 

See: record, Vol 3, p218, lines 2 – 4 (Smit) 

 

12. 

The police continued through the late afternoon of 21 September until late that 

evening to arrest people involved in the protests.  From the record it would appear 

that approximately 70 people were arrested in all. 

See: record, Vol 1, p12, par 35 (Jacobs) 
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                                        record, Vol 1, p49, par 7 (report by Community Safety) 

      record, Vol 3, p220, line 1 (Smit) 

 

13. 

As the police operation was continuing in the buildings, the police also “evacuated” 

people from the one building, Block C, during the course of the evening.  Whether 

this “evacuation” was a necessary part of the police operation is debatable.  In any 

event, by late in the evening of 21 September the situation had calmed down.  By the 

latest, the situation was under control on 22 September.  However, the evacuation of 

Block C and eventually of Block A and B, continued for another week. 

See: record, Vol 1, p12, par 35 (Jacobs) 

                                            record, Vol 1, p49, last par (report by Community Safety) 

       record, Vol 3, p224, line 16 (Smit) 

 

14. 

The end result was that all residents of Schubart Park were evicted from their homes 

and the entire premises was sealed off by the First Respondent. 

 

15. 

Some of the evicted residents were given alternative accommodation.  It is in dispute 

how many people applied for alternative accommodation, how many were given the 
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opportunity to apply for alternative accommodation and how many were in fact 

provided with alternative accommodation. 

See: record, Vol 4, pp 318 – 326, par 17.1 – 17.29 (Watkins) 

                    record, Vol 5, p500, par 73.1 – Vol 6, p504, par 73.20 (Phora) 

 

16. 

Since the end of September 2011 the buildings at the Schubart Park apartment 

complex have all been completely empty and the First Respondent has indicated 

that it intends demolishing the buildings. 

 

17. 

The purpose of this application, and the envisaged appeal, is to ensure that the 

erstwhile residents of the Schubart Park apartment buildings are given the 

opportunity to return to their homes in Schubart Park and to seek appropriate 

ancillary relief to facilitate such return. 

 

C. CHRONOLOGY OF COURT PROCEEDINGS AND ORDERS MADE: 

 

18. 

During the evening of 21 September 2011 the legal representatives of the Applicants 

were present at the vicinity of the Schubart Park apartment blocks.  During the 
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course of the evening, and while the police operation was still in progress, a 

discussion took place between the Second Applicant and her legal representatives 

on the one hand, and the MMC for Housing and other officials of the First 

Respondent on the other hand. 

See: record, Vol 1, p11, par 29 

 

19. 

There is some dispute as to what was said during this conversation, but for purposes 

of determining the probabilities it must be kept in mind that at the time the legal 

representatives of the Applicants had no mandate to speak on behalf of any of the 

occupants.  At that stage they were simply instructed by a few of the occupants who 

were committee members of the First Applicant.  It is therefore highly unlikely that 

they would have agreed that the occupants would be willing not to return should the 

buildings be found to be unsafe.  The safety issue referred to in the conversation, 

was obviously the public violence. 

See: record, Vol 1, p11, par 30 – 33 (Jacobs) 

 record, Vol 1, p39, par 23 (Phora) 

                                             record, Vol 1, p20 – 21 (letter of 22 September obo occupiers) 

 

20. 

The version of the Applicants in this regard is far more probable.  Pursuant to their 

letter of March 2011, they expressed their concern to the MMC and other officials 
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that the city may abuse the situation to effect an eviction.  There was no “agreement 

with the residents”.  The conversation was, on the probabilities, aimed at getting an 

assurance that litigation would be unnecessary and that the occupants would be 

allowed to return to their homes once the police operation had been finalised. 

See: record, Vol 1, p16 – 18 (letter of 14 March 2011) 

                                            record, Vol 1, p43 – 44 (letter of 22 September obo First Respondent) 

 

21. 

By late morning of 22 September 2011 it became clear to the Applicants and their 

legal representatives that the First Respondent, aided by the Second Respondent, 

would not be allowing occupants of Schubart Park to return to their homes.  In fact, 

as they were doing the previous evening, they were continuing to force the people 

remaining in the buildings, to leave. 

See: record, Vol 3, p217, line 23 (Smit) 

 

22. 

The First Respondent compiled a number of reports during the morning of 22 

September 2011.  The purpose of the reports was ostensibly to report to the Council 

and senior management on the events of 21 September 2011 and the status quo the 

day thereafter.  However, the main thrust of the reports were not to state what the 

status of the protests were, but was to “condemn” the Schubart Park apartment 

buildings. 



11 
 

See:  record, Vol 1, pp45 - 60 

 

23. 

The Applicants then proceeded to Court on an urgent basis, placing the matter on 

the roll for that evening 17:00.  The matter was clearly one of extreme urgency, as 

the 700 families were either already homeless or were in the process of being 

evicted from their homes.  The occupants, thousands of the, were scattered in the 

Pretoria CBD. 

See: record, Vol 1, p1, (Notice of Motion) 

               record, Vol 4, p366, line 22 (judgment) 

 

24. 

The actions of the First and Second Respondents also created serious social 

disruption.  Most of the men were sleeping out on the streets and women and 

children were accommodated in church halls, police stations and the like. 

See: record, Vol 1, p14, par 45.1 and 45.2 (Jacobs) 

 

25. 

The Applicants’ case is contained in the founding papers in the application a quo.  

The Respondents filed an answering affidavit by a Ms Phora at the commencement 

of the urgent proceedings on the evening of 22 September.  In addition, the First 
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Respondent led the oral evidence of four witnesses to support its assertions made in 

its answering affidavit and in the reports annexed to its answering affidavit. 

 

26. 

The Second Respondent did not file any answering papers.  The Applicants didn’t 

file any reply.  There simply wasn’t time for further affidavits. 

27. 

As part of its answering papers, the First Respondent filed a notice at Court which 

contained an offer of alternative accommodation.  The offer of alternative 

accommodation was also confirmed by counsel for the First Respondent during the 

hearing of the urgent application. 

See: record, Vol 1, p32, par 5.6 and 5.7 (Phora) 

                                                    record, Vol 3, p236, lines 3 – 5 

                                                    record, Vol 3, p244, lines 23 – 25 

                                                    record, Vol 4, p390 - 394 

 

28. 

After the Court had heard the oral evidence and the arguments on the merits, it 

dismissed the Applicants’ application to be restored in their occupation of the 

Schubart Park apartment buildings.  In a technical sense, there was no case before 

the Court after such dismissal. 
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See: record, Vol 4, p369 (first order) 

 

29. 

In addition to dismissing the application, the Court made an order as set out in its 

judgment handed down ex tempore during the evening of 22 September.  The 

essence of this additional order was that the Applicants were to provide powers of 

attorney for those persons on behalf of whom it acted, and the First Respondent was 

ordered to provide alternative accommodation in accordance with its tender.  Finally, 

the Court ordered the parties to draft a draft order for the Court to consider the 

following day. 

See: record, Vol 4, p373 (par 2 of order) 

      record, Vol 4, p376 (draft order) 

 

30. 

On the next day, Friday 23 September 2011, the Court made a second order in 

which it gave more clarity in respect of what alternative accommodation should be 

granted or not and such order also envisaged the refurbishment of the Schubart Park 

complex. 

See: record, Vol 4, p373 
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31. 

In terms of the order of 23 September 2011, the matter was postponed until 3 

October 2011.  The reason for this postponement was to allow the parties to 

continue their negotiations to seek a solution to the housing emergency and the 

future refurbishment of the buildings.  The Applicants’ list of names were handed to 

Respondent on 29 September 2011. 

See: record, Vol 4, p372, line 25 

                              record, Vol 4, p323, par 17.19 (Watkins) 

 

32. 

At this stage it should be noted that the Applicants participated in the process of 

compiling draft orders and supplied all the information required of them, but made it 

clear that they did not consent to any of the orders. 

See: record, Vol 3, p256, line 23 and further 

 

33. 

In the meantime, the Applicants lodged an urgent application to this Honourable 

Court for leave to appeal directly against the dismissal of their application to return to 

their homes.  This application of the Applicants was dismissed by this Court on 5 

October 2011. 

See:  record, p394 
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34. 

The matter then came before the Court a quo again on 3 October 2011, on which 

occasion a third order was made. 

See:  record, p387 

 

35. 

The extent to which there was compliance with the various tenders made by the First 

Respondent is the subject of serious factual disputes.  We submit that it is 

impossible to deal with these disputes in any constructive or meaningful way.  In 

essence, the First Respondent alleges that it has provided alternative 

accommodation to all those persons who sought alternative accommodation.  The 

Applicants on the other hand, allege that a few hundred families were left homeless 

as a result of the events of 21 and 22 September 2011 and that the First Respondent 

refuses to assist them.  It is undisputed that the first tender (Atteridgeville) was 

unworkable and inadequate. 

See: record, Vol 1, p32, par 5.6 (Phora) 

                                                          record, Vol 1, p44, par 4.1 

       record, Vol 1, p131, lines 20 – 25 

                record, Vol 4, p321, par 17.11 (Watkins) 

         record, Vol 6, p502, par 73.9 (Phora) 

 

36. 
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A subsequent application for leave to appeal to the SCA was refused by the Court a 

quo.  Also, a further application for leave to appeal to the SCA was refused by the 

SCA on 28 March 2012. 

See: record, Vol 5, p406 

          record, Vol 5, p409 

 

37. 

Subsequent to that refusal, this Court issued directions on 21 May 2012 for the 

hearing of this matter. 

 

38. 

We deal with the chronology of the litigation because a number of facts transpired 

after the dismissal of the Applicants’ application on 22 September 2011 which are 

relevant for a range of issues that need to be considered.  The facts that transpired 

afterwards, show that the offers of alternative accommodation made by the First 

Respondent were ill-considered and could never be implemented.  In addition, the 

facts which transpired afterwards also show that the matter is by no means moot.   

 

39. 

The First Respondent also introduced new expert evidence during the application for 

leave to appeal to the Supreme Court of Appeal, which evidence the Applicants 

regard as highly prejudicial and which it believes should be answered in the interests 
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of justice. The evidence is that of the expert Van As.  The First Respondent would 

obviously have filed the Van As report in this court as well. 

See: record, Vol 5, p434 to 446 (Van As report dated 1 February 2012) 

                     contra:   record, Vol 5, p414 to 431 (Fullard report dated 30 March 2012) 

 

40. 

The problem with the present type of situation is that the wrongdoer creates an 

emergency, then opposes restoration on the basis of certain promises of 

alternatives, and when these promises are not fulfilled, then wants to hide behind the 

finality of legal proceedings to escape scrutiny.  Just as a court of appeal would want 

to know if a dispute remains alive, it would also want to know whether alternative 

accommodation was in fact provided. 

 

D. THE CASE OF THE APPLICANTS IN THE COURT A QUO: 

41. 

The Applicants asked the Court to order that they be allowed to return to their 

apartments.  In essence, they alleged that the actions of the First and Second 

Respondents, once the protests had been brought under control, were unlawful. 

See: record, Vol 1, p2 (prayer 3) 
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42. 

The Applicants’ case in the Court a quo was simply to be restored to their 

undisturbed possession as it existed prior to the events that started during the 

afternoon of 21 September 2011.  Whether the relief is termed as either mandament 

van spolie or as a peculiar constitutional remedy, is of little importance. 

 

See: Tswelopele Pheko Non-Profit Organisation and Others v 

                           City of Tshwane Metropolitan Municipality 2007(6) SA (SCA) para [26] 

                               Pheko and Others v Ekurhuleni Municipality 2012 (2) SA 598 (CC) at [32]  

 

43. 

It remains the submission of the Applicants that they were entitled to that relief on 

the basis of Section 26(3) of the Constitution, as well as the common law relating to 

spoliation and restoration. 

 

44. 

We submit that the jurisdictional facts which allow the police to cordon off a crime 

scene and to prevent people from entering such a crime scene were no longer 

present during the morning of 22 September 2011.  Neither of the Respondents 

relied on any of the provisions of the Disaster Management Act, 57 of 2002. 

See: section 13(7) of the South African Police Services Act, 68 of 1995 

                                section 25 of the Criminal Procedure Act, 51 of 1977 
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45. 

The continued “evacuation” of the buildings and the continued refusal to allow 

occupants to return to their homes, constituted unlawful actions and should have 

been found to be unlawful by the Court a quo. 

 

46. 

Section 26(3) of our Constitution contains rights which this Honourable Court, the 

SCA and the High Courts have jealously guarded.  The law does not permit the State 

or landowners to contrive dispossession by calling it something else other than 

eviction.  In addition, the law only permits dispossession without a court order under 

extremely limited circumstances. 

See:  Pheko supra at para [38]; 

        Tswelopele supra at para [15]; 

        Jafhta v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC) 

        para [26] 

 

47. 

Considering the strength of the rights being asserted by the Applicants, the Court a 

quo should simply have ordered restoration of their undisturbed possession and 

should not have considered all the extraneous material introduced by the 

Respondents. 
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E. DEFENCES RAISED BY THE FIRST RESPONDENT: 

(i) THE CULPABILITY OF THE OCCUPANTS: 

48. 

The First Respondent’s affidavit, and to some extent the oral evidence, are replete 

with references to the violence perpetrated by the occupiers and even the alleged 

general criminality of the occupiers of the building. 

See: record, Vol 1, p28, par 3.7 (Phora) 

          record, Vol 1, p30, par 4.2 (Phora) 

          record, Vol 1, p31, par 5.2 (Phora) 

                  record, Vol 3, p215, lines 17 – 21 (Smit) 

 

49. 

The Court a quo also unfortunately made reference to the public violence, seemingly 

regarding it as relevant in the matter and to some extent a justification for dismissal 

of the application.  A Court can, with respect, not allow an application which is in the 

nature of a spoliation application, to become a forum for the investigation of such 

irrelevant, and possibly vexatious allegations. 

See: record, Vol 2, p155, line 21 

      record, Vol 3, p248, line 25 
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50. 

The common cause facts show that 70 people (possibly 78 or 58) were arrested for 

public violence and that the riots had been brought under control by late in the 

evening of 21 September 2011.  Considering the fact that there were some 700 

families staying in the buildings, those families probably comprised in the region of 

three to four thousand people, it makes any argument which attempts to justify 

evicting untenable.  It would simply constitute a form of collective punishment. 

See: record, Vol 1, p49, par 7 (Community Safety report) 

record, Vol 1, p54, par 3.5 (SAPS report) 

 

51. 

It was at all times conceded by the Applicants that the police were entitled to bring 

the riots under control and that the temporary closure of the precinct was justified.  

However, the powers of the police to cordon off areas where crime is being 

committed, to refuse people access to such area and/or to take defensive measures 

during such operations, are limited. 

See: record, Vol 1, p9, par 21 

para 44 (supra) 

Policing Standards GN 307 of 20 March 2008: National Municipality Policing Standard for 

crowd Management during Gatherings and Demonstrations (GG30882) 
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52. 

The powers of the police in terms of the Criminal Procedure Act and the South 

African Police Services Act and relevant regulations can in no way be interpreted as 

authorising the permanent eviction of people from their homes outside the framework 

of Section 26(3) and the eviction laws. 

 

(ii) THE ACTIONS OF THE RESPONDENTS DID NOT CONSTITUTE AN EVICTION, BUT 

WAS AN “EVACUATION”: 

53. 

This attempt at renaming an eviction has even less merits than the arguments raised 

on behalf of the Ekurhuleni Municipality in the Pheko-matter. 

See:      record, Vol 1, p29, par 4.1 to p30, par 5.4 (Phora) 

record, Vol 3, p213, lines 14 & 24 (Smit) 

record, Vol 3, p225, lines 15 – 19 (Smit) 

                                               record, Vol 3, p240, line 2 

  judgment, p8, line 20 (record, Vol 4, p365) 

 

54. 

Pheko decided that evacuees must always be permitted to return if possible. 

See: Pheko-judgment at p 612, para [39] 
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55. 

Again, it is not possible in the context of an urgent spoliation application to 

investigate such a contentious issue as to the extent to which people can possibly 

return or not.  Such an approach would unfairly work in favour of the wrongdoer and 

would permit wrongdoers to easily frustrate the objectives of restorative proceedings, 

which proceedings must provide a summary and effective vindication of the status 

quo.  In a matter where life threatening conditions do actually exist, it is unlikely that 

those in peril will place themselves in harm’s way. 

 

56. 

It would only be in extreme circumstances that a Court would find that the return of 

the evacuees is impossible.  This case does not present such a set of facts. 

See: Pheko-judgment, P612, para [39] 

 

(iii) THE STATE OF THE BUILDINGS CONSTITUTED A DANGER TO THE LIVES OF THE 

OCCUPANTS AND WERE: 

57. 

It is, with respect, difficult to understand whether the defences in respect of the 

conditions prevailing in the buildings constituted some or other “common law” 

emergency or whether the First Respondent sought to rely on the National Building 

Regulations and Building Standards Act, 103 of 1977, without following the 

proceedings set out in that act. 
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(a) The Evidence of the “Experts”: 

58. 

The evidence which the First Respondent presented in respect of the conditions in 

the building, was problematic in a number of respects.  We note just a few of them. 

58.1 The Court a quo ostensibly based its findings on the “experts” called by the 

Respondents, which evidence purported to prove that the buildings were 

uninhabitable and dangerous.  Unfortunately, the court erred in the manner in 

which it assessed this evidence. The buildings in question still had water and 

electrical services ten days before the events. The conditions weren’t nearly 

comparable to the conditions that prevailed in other eviction cases that have 

come before this Court. 

 See:  Judgment, p7, lines 6 – 22 (record, Vol 4, p364) 

See: City of Johannesburg v Rand Properties (Pty) Ltd & Others 2007 (1) SA 78 (W) at 

par 14 to 18 reported in this Court as Occupiers of 51 Olivia Road v City of 

Johannesburg and Others 2008 (3) SA 208 (CC). 

 

58.2 The court a quo erred fundamentally in accepting this evidence.  It is 

unacceptable that the court relied on the evidence of an electrical engineer to 

conclude that the buildings are structurally dangerous. As is clear from the 

expert evidence that the Applicants have now obtained from a leading expert 

forensic structural engineer, the buildings pose no danger to the lives of the 

occupiers.  
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58.3 The court a quo failed to have regard to the fact that none of the expert 

witnesses were independent.  They were all employees of the First 

Respondent. The court also erred by not considering certain very 

unsatisfactory aspects of their evidence. In fact, no critical analysis of the 

evidence was done at all. 

58.4 The court further erred in not making reference to the common cause fact that 

the First Respondent has regarded the buildings as unsafe for occupation 

since 2008. There is no evidence of any structural damage that was caused to 

the buildings on 21 September 2011 that didn’t exist before. 

 

(b) The Evidence of Mr Lengoabala – The Fire Chief 

 

59. 

59.1 The Court a quo erred fundamentally in its assessment of the evidence of the 

first witness, Mr. Lengoabala.  This witness is the Fire Chief of First 

Respondent.  The Court a quo failed to refer to the following essential aspects 

of his evidence which shows that the fire hazards have existed for a long time, 

can all be addressed while the residents are in occupation, and is the 

responsibility of the City of Tshwane.   

 

59.2 He conceded that the buildings have contained serious fire                                    

hazards since 2004. 
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See:  record, Vol 2, p180, line 13 (Lengoabala) 

 

59.3 He was unaware of the existence of the residents’ committee and therefore 

had not formally liaised with the residents on the fire hazards.  The only 

communications he was aware of with the residents in respect of the fire 

hazards, were discussions held between residents and his department after 

fires had occurred.  He was never involved with such discussions himself. 

See:  record, Vol 2, p180, lines 15 to 25 (Lengoabala) 

 

59.4 He was unaware of the fact that the First Respondent had a budget of R20 

million per year for maintenance at Schubart Park and there have never been 

any discussions between his department and the housing department 

concerning the need for replacement and maintenance of fire prevention and 

fire fighting equipment. It is obvious from his evidence that the fire hazards 

are in fact caused by the First Respondent’s lack of maintenance.  

See:  record, Vol 2, p182, line 23 – p183, line 9 (Lengoabala) 

 

59.5 What was further disconcerting in his evidence was the fact that he was 

unaware of the fact that the buildings had no access control, while it is 

common cause that the buildings never had any access control. It would 

appear that this witness was actually completely unacquainted with the 

buildings.   

See:  record, Vol 2, p183, line 16 to p184, line 10 (Lengoabala) 
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59.6 The fire hazards in Schubart Park had existed long before the events of 21 

September 2011.  It should and could have been dealt with in the ordinary 

course of building maintenance as required by the relevant laws that require 

owners to keep their buildings free from fire hazards. 

 See:  Municipal bylaws relating to the Management and Control of flats owned 

or administeredby the City of Tshwane Metropolitan Municipality; LAN, 

Gauteng Provincial Gazette 108 of 16 June 2010 (esp sect 4) 

 

(c) The Evidence of Mr Weyers – The Electrical Engineer 

 

60. 

 

60.1 The next witness was a Mr. Weyers. He was the Director for Technical 

Services in Tshwane. His field of expertise is electricity, more specifically high 

voltage networks. The Court a quo accepted his evidence despite the fact that 

there were numerous problems with his evidence. 

 

60.2 He conceded that the electrical services had been working until 10 (ten) days 

prior to 21 September 2011. Despite this he asserted that the electrical 

services could not be restored while people were still in the buildings. Why the 

presence of the residents made any difference could not really be explained 
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by him, other than by reference to patently illogical and factually incorrect 

evidence. 

 

60.3 Weyers stated that the buildings were structurally unsound and could collapse 

at any moment. That was one of the reasons why his subordinates refused to 

work in the building and why they could not be expected to do so.  In support 

of this he gave the factually incorrect hearsay evidence of an unidentified 

colleague who informed him that the buildings were designed for only 120 

families, whereas 700 families were living there. 

See:  record, Vol 2, p189, lines 11 – 18 (Weyers)  

 

60.4 His evidence in this regard was patently incorrect and betrayed his ignorance 

of the facts on the ground. He evidently had no knowledge of the actual 

buildings. From the reports filed by the First Respondent, it was common 

cause the Schubart Park complex consisted of over 800 flats (including Block 

D).  Also, the building structures are not placed under stress because of the 

humans in them. 

See:  record, Vol 1, pp 74 – 100 

                        record, Vol 2, p192, Line 20 (Weyers) 

                       record, Vol 5, p425, par 3.6 (Fullard) 
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60.5 The court a quo accepted Weyers’ evidence despite it being patently 

incorrect. 

See:  Judgment, Vol 4, p364, lines 6 – 8 

 

60.6 Weyers was proffering hearsay evidence of the worst kind on a subject matter 

of which he had no expert knowledge. He did so simply to bolster his own 

evidence. It is obvious that he was unwilling to solve the problem, thus 

effectively making himself part of the constructive eviction. The First 

Respondent attempted to overcome this problem by introducing a report by a 

structural engineer (Van As) as new evidence in the SCA application for leave 

to appeal.  

 

60.7 Weyers further stated that the electricity cannot be fixed because the water 

cannot be shut down to allow the sub-station area to be pumped out and 

allowed to dry. He could give no plausible reason why the water could not be 

cut off. Again, he presented hearsay evidence of a colleague that said the 

water supply to the buildings could not be cut off due to the fact that it would 

create a fire hazard if water would not be available. His evidence, on the face 

thereof, makes no sense. It essentially implies that the electrical sub-stations 

in the complex can never be fixed.  

See:  record, Vol 2, p194, line 17 to p 195, line 19 
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60.8 Weyers’ evidence was disingenuous at best. He had compiled a written report 

on the electricity situation in Schubart Park shortly before these events. In this 

written report he made no mention of the fact that it was impossible to restore 

the electricity services while tenants were still in the buildings. To the contrary 

he stated that the electricity can be fixed, but only at a very high cost, namely 

R4.8 million for the replacement of the sub-station and R3.3 million for 

replacement of the low voltage network and electricity meters. When 

confronted with this contradiction, Weyers had no answer other than to deny 

that there existed any contradiction. 

                See:  record, Vol 1, p45 (Public Works and Infrastructure report) 

record, Vol 2, p198, line 13 to p199, line 19 

 

60.9 Weyers clearly adapted his oral evidence to suit the objectives of the litigation. 

The Court a quo erred in accepting his evidence uncritically even though the 

central components of the evidence were hearsay and dealt with matters in 

respect of which Weyers had no expert knowledge. 

 

(d) The Evidence of Phala – The Building Control Officer 

 

61. 

61.1 The next witness was a Mr. Phala. He is a building control officer and    has a 

diploma in civil engineering from the Tshwane University of                       



31 
 

Technology. He also compiled a written report, which was based on an 

inspection he had conducted a month earlier, 26 August 2011. 

 

61.2 Although he advised in his aforementioned report that the buildings  should be 

evacuated, his oral evidence does not support the need for   an immediate 

evacuation.  

61.3 He conceded that only a structural engineer could determine whether the 

building was structurally sound or not.  

 

61.4 He did state that the buildings would have to be evacuated once 

refurbishments started. This, however, has never been in dispute.  

See:  record, Vol 3, p210, line 7 (Phala) 

 

61.5 He conceded that the conditions which he described as “life threatening” had 

existed for many years. The First Respondent had issued contravention 

notices in terms of the NBRBS Act already in 2008. 

See:  record, Vol 3, p210, line 11 (Phala) 

 

61.6 He was unaware of the legal proceedings required for eviction and was 

unaware that eviction proceedings could be brought on an urgent basis if life 

threatening conditions existed. 

See:  record, Vol 3, p209, line 10 to p210, line 25 (Phala) 
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61.7 Phala’s evidence simply did not support the need for immediate evacuation 

without recourse to the existing legislative framework dealing with evictions 

and dangerous buildings. 

 

(e) The Evidence of Smit – Commander of the Crime Prevention Unit of the Metropolitan 

Police 

62. 

62.1 The last witness was a Mr. Smit. He was the Commander of the Crime 

Prevention Unit of the Metropolitan Police of First Respondent.  His evidence 

has been referred to above, and is not further analysed in detail here. 

 

62.2 The only reason he could advance in support of the “evacuation” of the 

buildings was that public violence could possibly again break out if people 

were allowed to return to their homes. 

See: line 21, p 214 of record (Smit). 

 

62.3 His evidence in support of the need for immediate evacuation also 

contradicted the written report filed by his own department. This report was 

also annexed to the answering affidavit, and noted that the situation was 

stable, that information in respect of alternative accommodation was still 
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awaited and that steps needed to be taken to regain the trust of the residents. 

No mention was made of the need for immediate evacuation.  

See:  record, Vol 1, p50 (report by sommunity safety department) 

 

 

 

(f) The statutory framework that deals with dangerous buildings 

63. 

There is a specific statutory framework which ensures that dangerous buildings can 

be vacated.  These issues have been extensively dealt with in the trilogy of the Rand 

property cases. 

See:  City of Johannesburg v Rand Properties (Pty) Ltd and Others 2007 (1) SA 78 (W) page 89,  

         para [36]; Occupiers of Olivia Road, BereaTownship 197 Main Street, Johannesburg v  

         City of Johannesburg a nd Others 2008 (3) SA 208 (CC),  

        page 225, para 49; Pheko supra, page 613, para 45. 

 

64. 

Considering the radical powers which the National Buildings Regulations and 

Building Standards Act provide to authorities it is difficult to imagine that the law 

would allow the eviction of people outside of such statutory framework.  In fact, the 

authorities would suggest that this is legally impermissible. 
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65. 

The conditions in this building should also not be exaggerated, and, with respect, the 

Court a quo erred in finding that allowing the occupants to return to the buildings 

would be “sending them to their death”. 

See:  record, Vol 3, p248, line 10 

 

66. 

The fact of the matter is that the First Respondent had already issued notices in 

terms of the NBRBS Act in 2008.  However, it took absolutely no steps thereafter to 

proceed in terms of the administrative framework of that Act.  It is also not clear 

whether the notices complied with the act and who received them, or whether it was 

just an internal notice. 

See:  record, Vol 1, p28, par 3.6 (Phora) 

         record, Vol 1, p51 (letter by Phala) 

 

67. 

There can be little doubt that the First Respondent’s officials seized the opportunity 

created by the events of 21 September 2011 to fabricate a mass eviction. 
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68. 

The record is also not very clear about where the fire or fires occurred during the 

evening of 21 September 2011.  What is apparent from the record, is that the fire/s 

did not occur over a large area of the buildings.  In fact, it would appear that they 

were isolated and contained to certain specific flats. 

See:  record, Vol 3, p216, line 7 (Smit) 

                                             record, Vol 2, p102, para 4 (Emergency Services Report) 

 

 

69. 

In the event that this Honourable Court should be of the view that the state of the 

buildings should be considered, then the more credible evidence of the structural 

engineers which were introduced after the High Court proceedings, should be 

admitted on appeal.  If consideration is given to the evidence which the First 

Respondent introduced during the SCA proceedings, as well as the evidence of a 

structural engineer, Mr Fullard, on behalf of the Applicants, there clearly exists a 

dispute of fact and dispute of opinion in respect of the conditions of the building.  We 

would submit that on the face thereof Mr Fullard’s opinions are more convincing.  Not 

only has he qualified himself as an expert but, his CV clearly distinguishes himself as 

an expert. 

See:  record, Vol 5, pp411 – 447 (Fullard and 

 Van As reports par 7.1 to 7.16 of Fullard report) 
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(iv): THE TENDER OF ALTERNATIVE ACCOMMODATION: 

 

70. 

The facts of this case illustrate that providing alternative accommodation for a large 

group of people is a complex issue.  It cannot be dealt with satisfactorily in 

emergency circumstances. 

 

71. 

The record shows that the original tender of alternative accommodation in 

Atteridgeville or Saulsville, did not materialise and if implemented, would very well 

have resulted in further public disturbance or violence. 

See:  references at para 27 supra 

 

72. 

The fact that alternative accommodation was tendered, ignoring for the time being 

the inadequacy of the tender, does in any event not constitute a defence in law to an 

unlawful eviction. 

73. 

In terms of the PIE Act, alternative accommodation is something that must be 

considered by a Court of law within the broader context of an application for eviction. 
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74. 

Alternative accommodation would of course be relevant when considering 

applications in terms of PIE and the NBRBS Act. 

 

75. 

Again, the tender of alternative accommodation was a futile attempt to create the 

impression of genuine concern for the plight of the evictees.  To some extent, the 

offer was disingenuous. 

76. 

As also appears from the facts which transpired after the Court orders were madein 

the High Court, it would appear that only 180 of the families could be accommodated 

ultimately.  Hundreds of families remain in need of housing. 

See:  record, Vol 4, p325, para 17.24 – 17.28 (Watkins) 

 

F. COULD THE APPLICANTS’ SPOLIATION APPLICATION BE USED 

AGAINST THEM BY REGARDING THE HEARING AS CONSTITUTING 

COMPLIANCE WITH SECTION 26(3) OF THE CONSTITUTION: 

 

77. 

We respectfully submit that this argument is bad in law and should be rejected 

outright. 
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78. 

Although it is foreseeable that in the process of seeking restoration through a 

“mandament van spolie”, a respondent may counter with an application for eviction, it 

is difficult to foresee under what circumstances such a counter application could 

succeed. 

See:  Judgment, p8, lines 5 – 18 (record, p365) 

 

79. 

First, in the present case there was no such counter application.  Such an application 

would have been neither urgent and it would in any event have had to comply with 

the provisions of Section 5 of the PIE Act and Section 12 of the NBRBS Act. 

 

80. 

Secondly, to allow a counter application for eviction would be to defeat the object of 

restorative remedies.  Restorative remedies are provided by the law not only to 

vindicate the rights of litigants, but also to ensure respect for the law. 

 

G. DISPUTES OF FACT:  (PLASCON-EVANS-RULE): 

81. 

In the application for leave to appeal at the Court a quo, the Court found that the 

First Respondent filed a comprehensive answering affidavit which had a series of 
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expert reports indicating that the buildings are uninhabitable and dangerous for 

human habitation. The Court concluded that sine there was no evidence presented 

in rebuttal of the expert reports, it was bound by the principles established in the 

case of Plascon-Evans. The Court then concluded that it had to adjudicate the case 

on the evidence presented by the First Respondent, coupled with undisputed 

allegations made in the Applicants founding papers. 

See: Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) Line 11-18 

Page 133 (Leave to appeal Judgement) 

 

82. 

It is the Applicants’ contention that, taking into cognisance the relief sought by the 

Applicants and the special circumstances of the case, the Court a qou erred in 

reaching the above legal finding. In urgent spoliation proceedings, the approach 

should be different.  The authorities show that the Plascon-Evans rule must be 

applied sensitively to context. 

 

83. 

The Applicants’ contention finds its foundations in the principles established in inter 

alia the matter of B v S. In this case the court, in dealing with the sensitive issue of 

the abduction of a minor, found that the Plascon-Evans principles was irrelevant on 

those facts. 

See: B v S 1995 (3) SA 571 (A) at p585 par C - F 
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84. 

A similar approach was followed in the matter of Pennello v Pennello, a judgment of 

the Full Bench of the Natal Provincial Division (as it then was) which was on the 

merits subsequently overturned by the Appeal Court. In dealing with an alleged 

dispute of fact, the court said loading an Applicant with the burden of making his 

case based on the contentious statements in the Respondent’s affidavit might lead to 

unjust decisions.  

See:  Pennello v Pennello 2004 (3) SA 100 (N) at p110-111 

 

85. 

In Webster v Mitchell  the court came to the conclusion that a court should look at 

averments made by the Applicant as well as any facts set out by the Respondent, 

which the Applicant cannot dispute and consider whether having regard to the 

inherent probabilities, the Applicant could on those facts obtain final relief at trial. 

This approach is somewhat, contrary to the approach set out in Plascon-Evans, as 

it deals with interim relief and Plascon-Evans dealt with final relief. 

See:  Webster v Mitchell 1948 (1) SA 1186 (W) at p1189 

 

86. 

It is submitted that a blanket application of the principles of the Plascon-Evans-case 

may lead to a circumvention of the law. The Applicant is in terms of the principles of 

Mandament van Spolie, required to only prove that it was in possession of the 
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property and that there has been an involuntary deprivation of that property. The 

requirements for the relief sought by the Applicants were never meant to be as 

onerous as the requirements of a final interdict, nor are they as multifaceted as the 

requisites for an interim interdict.   

 

87. 

The requirements of Mandament van Spolie (or constitutional restoration) are sui 

generis. They are meant to ensure that an aggrieved party is granted speedy and 

effective relief. An approach that seeks to subject an urgent application for the 

restoration of the status quo ante, to the rigorous Plascon-Evans principles, which 

principles are strongly protective of the Respondent, will have serious consequences 

for urgent restorative remedies.  In any event, in the present matter, prior possession 

and involuntary loss of possession, are not in dispute.  

 

88. 

The Plascon-Evans principles are premised on the notion that an Applicant who 

conveniently chooses to approach the Court on motion proceedings instead of trial 

proceedings, cannot complain about the limitations of the process. The constraints of 

time and the material conditions of the Applicants were in this regard similar to the 

circumstances which befell the Applicants were in the matters of B v F and Pennello 

v Pennello referred to hereinabove.  
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H. MOOTNESS: 

89. 

Mootness or impossibility are the favourite defences of the wrongdoer.  A Court 

should be circumspect before upholding such a defence. 

See:  Pheko supra, para [32] 

90. 

In this case, the facts which the First Respondent wishes to raise in support of the 

mootness of the matter, are unfounded and disingenuous. 

 

91. 

The building structures are described by Fullard as robust and safety concerns relate 

to non-structural issues, in other word, issues that can and should be attended to by 

the First Respondent as landlord. 

 

I. LEAVE TO APPEAL, CONSTITUTIONAL ISSUES AND THE INTERESTS 

OF JUSTICE: 

92. 

Section 26 must be read as a whole. The jurisprudence states clearly that it speaks 

directly to the practice of forced removals and summary evictions in our history. The 

whole section is aimed at creating a new dispensation in which every person has 
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adequate housing and in which the state may not interfere with such access unless it 

would be justifiable to do so. 

See: Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140, page             

154, para 28. 

 

93. 

Section 26 makes a clean break from the past. It abolishes the old system of the 

provision of housing and evictions and creates a system in which the state must 

strive to provide access to adequate housing for all and refrain from permitting 

people to be removed unless it is justified.  The provision also has a protective 

component, in the sense that existing housing should not be destroyed. 

See: Jaftha supra at page 155, para 29. 

            Government of the Republic of South Africa and Others v Grootboom and others  

            2001(1) SA 46 (CC) para [34] – [38] 

 

94. 

Section 26(3) prohibits eviction from and demolishing of homes without a court order. 

It is couched in prohibitory terms. Notionally, the right entrenched in it can only be 

limited in terms of the limitation clause. This constitutional principle has been 

introduced in a range of reform laws that specify the qualifications for allowing 

evictions and the requirements for carrying them out lawfully. 

See: City of Johannesburg v Rand Properties (Pty) Ltd and Others 2007 (1) SA 78 (W), page 90,   
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         para [37]; Pheko and Others v Ekurhuleni Municipality 2012 (2) SA 598 (CC), page 610,     

        para 34. 

 

95. 

Provisions in legislation or common law that provide for an eviction without a court 

order offends the right not to be evicted without an order of court. Such legislation or 

law must be read “as if subject to section 26(3) of the Constitution”. Section 26(3), 

like all provisions of the Bill of Rights, deserves a generous construction. 

See: Section 12(4)(b) of the National Building Standards and Building Regulations Act, Act  

103 of 1997 (“NBSBR Act”); Section 55(2)(d) of the Disaster Management Act, Act No.  

57 of 2002 (“DMA”); 

See also: Rand Properties supra, page 89, para 36; Occupiers of Olivia Road, Berea   

Township, and 197 Main Street, Johannesburg v City of Johannesburg and 

Others 2008 (3) SA 208 (CC), page 225, para 49; Pheko supra, page 613, para 45. 

 

96. 

Legislation or law that infringe the right in section 26(3) must be interpreted narrowly. 

A wide construction may adversely affect rights in s 26. 

See: Pheko supra, page 611, para [37]. 
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97. 

 Draconian legislation that permits the demolition of structures without an order of 

court is no longer of application.  Not even post-apartheid legislation has been able 

to circumvent the protection afforded by Sec 26(3) read with the eviction laws. 

See: Despatch Municiplaity v Sunridge Estate and Development Corporation (Pty) Ltd 1997  

 (4) SA 596; Basemjondolo Movement of SA & Another v Premier of KwaZulu-Natal&  

            Others 2010 (2) BCLR 99 (CC) at para [111] 

 

98. 

The interaction between eviction and evacuation was dealt with in the Pheko matter. 

See: Pheko supra, page 613, para [40]. 

 

99. 

Considering the jurisprudence that has been developed, it is difficult to see how the 

first respondent can justify its actions of “evacuation” over a period of a week in 

September 2011.  These cases must also be considered in the broader context of 

the obligations that local authorities have in respect of housing.  First Respondent 

has seriously breached these obligations over the past decade in respect of the 

Schubart Park residents. 

See: City of Johannesburg MM v Blue Moonlight Properties 2012 (2) SA 104  

           (CC) at paras [16] – [25] 
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100. 

The section 12(4)(b) of the NBRBSA provides that a local authority may, inter alia, 

order a person occupying a building to vacate the building immediately or within a 

certain period. The local authority may only do so if it is of the opinion that it is 

necessary to do for safety reasons after having had regard to the deteriorating 

condition of the building concerned. 

 

101. 

However, if regard is had to the authorities referred to above we submit that, 

notwithstanding the aforementioned provisions, an occupier of such a building may 

not be evicted without an order of court as contemplated by section 26(3) of the 

Constitution.  This is now settled law in our submission. 

 

102. 

The first respondent does not allege that the evacuation is affected in terms of the 

DMA. Even if the “evacuation” was affected in terms of the DMA we submit that the 

DMA ordinarily applies only to temporary removal from a disaster-stricken area to a 

temporary shelter. It implies that those evacuated may return to their homes, if 

possible. Evacuation is not the equivalent of eviction. 

 

103. 

It is trite that eviction matters involve constitutional issues. 
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J. RELIEF SOUGHT: 

104. 

Considering the fact that the residents of Schubart Park have been not been in 

occupation since September 2011, it would be appropriate to order that the water 

and electricity supply be re-established before the occupants return.  The First 

Respondent appears to prefer that the maintenance should be done in the absence 

of the tenants. 

 

K. COSTS: 

105. 

Applicants seek costs in this court in the event that the appeal be uphold.  They also 

seek costs in the High Court and for the SCA application for leave to appeal.  Such 

costs to include the costs of two counsel. 

 

C R JANSEN 

M A DEWRANCE 

M M MAJOZI 

Counsel for Applicants 

High Court Chambers 

Pretoria 

21 June 2012 


