
 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
 

                                                                                   CCT  CASE NO: 23 / 2012 
 
In the matter between: 

 
 
 
SCHUBART PARK RESIDENTS ASSOCIATION                   First Applicant 
 
ANITA WATKINS Second Applicant 
 
VARIOUS RESIDENTS OF SCHUBART PARK Third Applicant 
APARTMENT BLOCKS                                                                   
 
and 
 
 
THE CITY OF TSHWANE METROPOLITAN  
MUNICIPALITY      First Respondent  
 
THE MINISTER OF POLICE             Second Respondent 
 
and 
 
THE SOCIO-ECONOMIC RIGHTS INSTITUTE OF 
SOUTH AFRICA               Amicus Curiae 
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A NATURE OF THE PROCEEDINGS 
 
 
This is an application for leave to appeal against a decision of the North Gauteng 

High Court, refusing the applicants’ spoliation application, brought in the 

aftermath of their eviction from their homes at the Schubart Park complex in 

central Pretoria.   

 
B ISSUES TO BE ARGUED 
 
The following issues will be addressed in argument: 
 

1. Whether the residents were evicted or evacuated; 

2. Whether, if the residents were evacuated, there was any lawful basis for the 

evacuation; 

3. Whether, if the residents were evicted, section 26 (3) was substantially 

complied with; and 

4. The meaning of the constitutional standard of “appropriate relief” and its 

application to the facts of this case. 

 
C THE RECORD 
 
We have nothing to add to the parties’ views in this regard.  
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D DURATION OF ORAL ARGUMENT 
 
It is expected that oral argument will take no longer than one day. SERI’s 

argument is expected to take no longer than half an hour.  

 
E SUMMARY OF ARGUMENT 
 
1 The main issue pleaded and argued between the parties to this application 

for leave to appeal is whether the residents were “evicted” without a court 

order or “evacuated” in circumstances where none was needed. We submit 

that there can be no serious doubt that the residents were evicted, in the 

sense that the deprivation of the residents’ homes was permanent. 

2 However, we also submit that the debate about whether the residents were 

“evicted” or “evacuated” obscures a more fundamental issue which calls 

for decision: whether the City or the Minister acted on any lawful authority 

at all.  

3 Only in its heads of argument in this Court does the City begin to set out 

what it contends are the four sources of power it says it exercised. It is a 

matter for comment that the City has not once actually pleaded these 

provisions. Nor has it, either in its affidavits, evidence or argument, 

brought the facts of this case within their ambit – or, indeed, within the 
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ambit of any recognised legal principle authorising the state to interfere 

with a person’s home.   

4 In our submissions, we will deal, with the following issues – 

4.1 First, we will deal with the debate about whether the residents 

were “evicted” or “evacuated”. We will submit that the residents’ 

removal does not meet the definitional requirements for an 

“evacuation” set out by this Court in Pheko v Ekurhuleni 

Municipality. 

4.2 Second, we shall deal with the authorities now relied upon by the 

City in support of its conduct. Section 54 of the Disaster 

Management Act 57 of 2002 (“the DMA”); 

4.2.1 Section 11 (2) of the City’s Fire Brigade Sevices By-

Laws (“the Fire By-Laws”); 

4.2.2 Section 12 of the the National Building Regulations and 

Building Standards Act 103 of 1977 (“the NBRA”); 

4.2.3 Regulation A15 of the NBRA Regulations.  
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4.3 However, the provisions identified by the City either do not permit 

the action the City says it took, or contain jurisdictional 

requirements that were plainly not satisfied.  

4.4 Third, we will deal with the contention that, even if the residents 

were evicted, the requirements of section 26 (3) of the Constitution 

were satisfied by the hearing before Prinsloo J in the Pretoria High 

Court. This contention cannot be credited – primarily because 

Prinsloo J never actually granted an eviction order. We shall also 

submit that section 26 (3) of the Constitution ought to be 

interpreted to imply the basic procedural protections which would 

be available to any defendant or plaintiff in court proceedings. The 

absence of these protections rendered such judicial oversight as did 

take place wholly unsatisfactory. 

4.5 Fourth, we shall deal with what Prinsloo J actually did. We shall 

submit that his reliance on section 38 of the Constitution to grant 

“appropriate relief” was wholly inapposite. The relief he granted 

was manifestly inappropriate.  

4.6 Finally, we shall address the question of what relief would be 

appropriate. At the very least, we submit that the City’s conduct 
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(together with that of the Minister) falls to be declared unlawful. 

We shall furthermore submit that there is no merit in the City’s 

argument that restoring the residents to their homes in their present 

state is impossible. However, even if there were, this does not 

exhaust the range of constitutionally appropriate relief that this 

Court may grant.  

F AUTHORITIES UPON WHICH PARTICULAR RELIANCE WILL BE 

PLACED IN ORAL ARGUMENT 

• Fose v Minster of Safety and Security 1997 (3) SA 786 (CC) 

• Hoffman v South African Airways 2001 (1) SA 1 (CC) 

• Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, 
Johannesburg v City of Johannesburg 2008 (3) 208 (CC) 

• Pheko v Ekurhuleni Municipality 2012 (2) SA 598 (CC) 

• Tswelopele Non-Profit Organisation and Others v City of Tshwane 
Metropolitan Municipality and Others 2007 (6) SA 511 (SCA) 

 

STUART WILSON 
         IRENE DE VOS 

Counsel for the First 
Amicus Curiae 

Chambers 
Johannesburg 
3 August 2012 
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