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 3 

 A INTRODUCTION 

1 On the afternoon of 21 September 2012, two localised fires broke out in 

Block C1 at the Schubart Park residential complex (“the property”) in 

central Pretoria. The residents of Block C were removed from the premises 

by the South African Police Service officers, represented in these 

proceedings by the second respondent (“the Minister”). Also present were 

Tshwane Metropolitan Police officers and municipal fire brigade officers, 

acting on the instructions of the first respondent (“the City”). The fires 

were extinguished later on in the evening, but the residents were not re-

admitted. The residents brought a spoliation application, which was 

refused. During the following week, the residents of Block A and B were 

also removed. By the end of the month, almost 3000 people were on the 

streets.2

2 The main issue pleaded and argued between the parties to this application 

for leave to appeal is whether the residents were “evicted” without a court 

order or “evacuated” in circumstances where none was needed. We submit 

that there can be no serious doubt that the residents were evicted, in the 

sense that the deprivation of the residents’ homes was permanent. 

   

                                                 
1 See R (record volume) 3, p (page) 215, l (line) 16. At R2, p 102, there is an indication that these fires occurred in 
block A.  However, the weight of evidence indicates that the fires were in fact in Block C. 
2 R3, p 289, para 5.5 and 298, para 10.3. 
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3 However, we also submit that the debate about whether the residents were 

“evicted” or “evacuated” obscures a more fundamental issue which calls 

for decision: whether the City or the Minister acted on any lawful authority 

at all.  

4 The Minister says nothing at all about the basis upon which his officers 

entered the residents’ homes and removed them. Given that our law 

carefully regulates police interference with a person’s home – even where 

the state has a clear interest in preventing and detecting crime3

5 The City’s scattershot approach to the identification of its authority is little 

better. Only in its heads of argument in this Court does the City begin to set 

out what it contends are the four sources of power it exercised.

 – the 

Minister’s failure to identify his warrant for doing so is startling.  

4

                                                 
3 See, for example, Section 25 of the Criminal Procedure Act 51 of 1977. 

 It is a 

matter for comment that the City has not once actually pleaded these 

provisions. Nor has it, either in its affidavits, evidence or argument, 

brought the facts of this case within their ambit – or, indeed, within the 

ambit of any recognised legal principle authorising the state to interfere 

with a person’s home.   

4 City’s Heads of Argument, pp 27 – 29, paras 37 – 40. 
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6 The factual reason the City gave for the residents’ removal was that the 

property is unsafe. Undeniably, the property is in a poor condition, 

although the extent of the deterioration of the property is disputed.5 

However, it is clear that the property had been in a poor condition for many 

years before the removal.6

7 Accordingly, we submit that this case is not really about the residents’ 

safety, or the habitability of the property. It is about the ease with which the 

state entered and removed 3000 people from their homes, without any legal 

warrant whatsoever.  The City, the Minister and even the High Court acted 

in a legal vacuum, pre-occupied with claims of hazard and emergency 

which simply do not stand up to close examination. In any event these 

claims were, on their own, insufficient to justify the removal of 3000 

people from their homes. Some legal authority was also required. None was 

identified. The problem with this case is not just that the law was 

transgressed – it was completely absent. 

 The City was responsible for maintaining the 

property, and yet failed to do so. After the two fires of 21 September 2011 

were put out, the property was in substantially the same condition as before 

the fires started.  

                                                 
5 R4, p 302, para 12.3.  See also Residents’ Written Submissions, paras 58 – 62. 
6 R3, p 290, para 6.4; R1, p 27, para 3.2; R5, p 460, para 31. 
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8 As this court held in Fedsure – 

“a local government may only act within the powers lawfully conferred 
upon it. There is nothing startling in this proposition – it is a 
fundamental principle of the rule of law, recognised widely, that the 
exercise of public power is only legitimate where lawful. The rule of 
law – to the extent at least that it expresses this principle of legality – is 
understood to be a fundamental principle of constitutional law” 
(emphasis added)7

 

 

9 Of course, the principle of legality clearly applies to all organs of state, not 

just to municipalities.8

10 Millions of people in South Africa are inadequately housed in conditions 

which might fairly be described as unsafe. If those conditions can be used 

to take their homes from them – without warrant, notice or adequate court 

supervision – then  it is not just section 26 (3) of the Constitution that will 

be rendered nugatory. The fundamental principle of legality will be 

emptied of all meaning for those most in need of its protection.  

 

The Scheme of these Submissions 

11 In these submissions, we shall address the following issues – 

                                                 
7 Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others 
1999 (1) SA 374 (CC) (“Fedsure”), para 56. 
8 Pharmaceutical Manufacturers Association of SA and Another: In Re Ex Parte President of the Republic of South 
Africa and Others 2000 (2) SA 674 (CC), para 17; Chairperson: Standing Tender Committee and others v JFE 
Sapela Electronics (Pty) Ltd and others [2005] 4 All SA 487 (SCA), para 11. 
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11.1 First, we will deal with the debate about whether the residents 

were “evicted” or “evacuated”. We shall submit that this will 

always be a question of fact, but that this case highlights the need 

for a clear, unambiguous distinction to be drawn between the two 

concepts. This is necessary in order to prevent the permanent 

removal of a person from his or her home based on brute assertions 

of necessity which, as in this case, do not stand up to any 

meaningful scrutiny.  

11.2 Second, we shall deal with the authorities now relied upon by the 

City in support of its conduct. We shall submit that, even assuming 

that the residents were “evacuated” and not evicted, the City (and 

the Minister) lacked the authority they claimed. Even the power to 

temporarily evacuate a home is a serious interference with a 

person’s right of access to adequate housing. At the very least it 

will require clear legal authority authorising its use. The City’s 

inability to identify such a power renders its conduct unlawful, 

even on its own case. 

11.3 Third, we will deal with the contention that, even if the residents 

were evicted, the requirements of section 26 (3) of the Constitution 

were satisfied by the hearing before Prinsloo J in the Pretoria High 
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Court. This contention cannot be credited – primarily because 

Prinsloo J never actually granted an eviction order. We shall also 

submit that section 26 (3) of the Constitution ought to be 

interpreted to imply the basic procedural protections which would 

be available to any defendant or plaintiff in court proceedings. The 

absence of these protections rendered such judicial oversight as did 

take place wholly unsatisfactory. 

11.4 Fourth, we shall deal with what Prinsloo J actually did. We shall 

submit that his reliance on section 38 of the Constitution to grant 

“appropriate relief” was wholly inapposite. The relief he granted 

was manifestly inappropriate.  

11.5 Finally, we shall address the question of what relief would be 

appropriate. At the very least, we submit that the City’s conduct 

(together with that of the Minister) falls to be declared unlawful. 

We shall furthermore submit that there is no merit in the City’s 

argument that restoring the residents to their homes in their present 

state is impossible. However, even if there were, this does not 

exhaust the range of constitutionally appropriate relief that this 

Court may grant.  
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B EVICTION OR EVACUATION? 

12 In this case, it ultimately makes no difference whether the residents were 

“evicted” or “evacuated”. Their removal was unlawful either way. 

Nonetheless, it is necessary, in order to deal with the parties’ submissions, 

to carefully distinguish between an eviction and an evacuation.   

13 In Pheko v Ekurhuleni Municipality,9

13.1 An evacuation –  

 this Court recognised the distinction 

between an “evacuation” and an “eviction”.  

13.1.1 is triggered by a sudden and imminent threat to safety; 

and 

13.1.2 is a removal to a safer place, in alternative shelter; 10

13.1.3 is temporary. It lasts only for so long is as strictly 

necessary to bring an exigent situation under control, after 

which the residents are permitted to return. It is not 

intended to permanently alter the status quo and does not 

entail an indefinite removal.

 and  

11

                                                 
9 2012 (2) SA 598 (CC) (“Pheko”). 

 

10 Pheko para 38. 
11 Pheko para 40. 



 10 

13.2 An eviction is a permanent deprivation of occupation or 

possession. It requires a court order, even where authorised by 

legislation.12

14 The City says that the residents were evacuated. It also says that, because 

the residents were evacuated, they were not evicted and therefore no court 

order was required.  

  

15 Accordingly, the City appears to submit that an evacuation per se does not 

require a court order. This must be wrong. An evacuation from one’s home, 

although not amounting to a permanent deprivation of housing, is itself a 

drastic measure. It may amount to a far-reaching invasion of the right of 

access to adequate housing, the right to dignity, the right to privacy and the 

right to freedom and security of the person. Much will depend, we submit, 

on the nature of the power to evacuate, the circumstances in which it is 

exercised and the period for which the evacuation is intended to last.  

16 We submit this it is ultimately unnecessary to consider this question, 

however. This is because the City has not made out a case on the facts that 

the residents were evacuated. Its assertion that they were evacuated must be 

evaluated in light of the definition of “evacuation” set out above.  

                                                 
12 Pheko para 45; Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg 2008 (3) 208 (CC) (“Olivia Road”), para 49. 
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Sudden and Imminent Threat to Safety? 

17 The record shows that the City itself had a rather casual attitude to the 

safety of the residents in the years and months leading up to the removal. 

17.1 The City regarded the situation at Schubart Park as dangerous as 

early as 2008.13  The property was, the City alleges, dilapidated 

and did not comply with National Building Regulations.14 But it 

did nothing about this, despite apparently having a budget of R20 

million per year to maintain the property.15

17.2 The water and electricity to the property were cut-off (by the City 

itself) two weeks before the removal.

  

16 There does not appear to 

have been any concern expressed for the residents’ safety before 

the disconnection. Nor is the disconnection explained anywhere on 

the record.17

18 Accordingly, the generally unsatisfactory state of the building was no basis 

to have urgently removed the residents. There was no sudden and 

  

                                                 
13 R3, p 290, para 6.4. 
14  R1, p 51. 
15 R4, p 308, para 15.5.3. 
16 R1, p 8, para 15. 
17 The residents alleged in their founding affidavit that the water and electricity was presumably switched off by the 
City (see R1, p 8, para 15).  The City responds to this allegation with a bare denial and a vague reference to several 
reports it filed. But these appear to take the matter no further. However, at R1, p 53, it is indicated that “[a]llegedly 
the disruption on the street was caused by the interruption of services (water and electricity) supplied to the building 
discontinued due to non payment by residents as the council loses millions of rand per annum”.  This is the only 
explanation given.  It is not an explanation by the City, but rather third hand hearsay from the SAPS. It does, though, 
confirm that the City disconnected the supply.  
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immediate threat to the residents’ safety. If there were, the City would 

surely have emptied the property in 2008, or immediately upon 

disconnecting the water and electricity supply. It did not.  

19 In any event, the City’s case was initially not, that it evacuated the residents 

because of the generally poor state of the property. It was that “the 

applicants were forced out of the complex by their own unlawful actions in 

setting the complex alight and that the restoration of the status quo ante 

was not possible given the uninhabitable condition that the buildings are in 

at present.”18

20 The City’s tender of alternative accommodation also records that the 

residents “were forced to vacate the Schubart Park block of flats because of 

the fire at the aforesaid property”, and not for any other reason.

    

19

21 The facts simply do not support this version either – 

 

21.1 On 21 September 2011 a minority of the occupiers (70 out of 

3000) were involved in protest action in response to the City’s 

disconnection of the water and electricity supply to the property.  

                                                 
18 R5, p 489, para 64.11. 
19 R4, p 392, para 1.  
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21.2 Two fires broke out in Block C of the property. One of the fires 

was on the fourth floor. The other fire was in the basement.20

21.3 The fires were quickly extinguished.

 

21

21.4 The removal of people from Block C appears to have commenced 

as the fires were extinguished and carried on after the fires were 

put out, when “police officers wearing helmets and bulletproof 

vests entered the building to escort people out.”

   

22

21.5 There is no explanation at all for why two small fires in Block C 

meant that the residents of Block A and Block B had to be 

removed, and only then during the course of the following week.

   

23

22 Having regard to these facts, the removal cannot be said to have been in 

response to a sudden and immediate threat to safety. The property had been 

poorly maintained for at least three years and the removal only took place 

after the fires had been brought under control. The majority of the residents 

were not removed until several days after the fires were put out.  

  

 

                                                 
20 R1, p 58. The reference to “Block A” appears to be erroneous.  
21 R1, p 60. 
22 R1, p 29, para 3.13. 
23 R3, p 216, l 24 – 25.   
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Removal to Alternative Shelter? 

23 The City makes much of the fact that it has tendered to provide alternative 

accommodation to the residents.24

23.1 It clearly did not plan to do so. It appears from the City’s Briefing 

Report

 However – 

25 on the removal that “a lot of people” were “sitting on the 

pavement” because the City’s Housing and Disaster Management 

Department “do not have alternative accommodation for them.”26

23.2 The tender was only made after the residents applied to the High 

Court for urgent relief. At the time the application was made, the 

residents were out on the streets. There is no indication that it was 

the City’s intention to provide shelter all along.  In fact it is 

apparent that at the time of the eviction there was no alternative 

accommodation available to the occupiers; 

  

23.3 There is no serious dispute that only a tiny minority of the 3000 

people removed were actually provided with such shelter; 

23.4 Even that shelter was only available on application.27

                                                 
24 City’s Heads of Argument, p 37, para 54. 

  

25 R1, pp 48 – 50. 
26 R1, p 50, l 16-17. 
27 R4, p 325, para 17.28. 
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24 Accordingly, the removal was not a removal “to temporary shelter”. The 

residents were required to go to court to get even that limited relief. In 

addition, the vast majority of the residents were not given any alternative 

shelter.  

Temporary Removal?  

25 The City has clearly intended to effect a permanent removal since at least 

January 2009. This is apparent from page 208 of the report annexed to its 

supplementary affidavit filed together with its heads of argument in this 

Court, where it is recorded that – 

“Both Schubart Park and Kruger Park are a death trap, squalor (sic) 
unsuitable for human habitation.  The City of Tshwane and the HCT 
should proceed to evacuate the tenants in all the buildings, do proper 
renovations of the buildings and thereafter strive to accept only 
credible tenants who shall have been properly scanned to take 
occupation of these flats.”(emphasis added). 

 

26 On its own version, then, the City’s removal of the residents was intended 

to be permanent. The residents were to be replaced with only “credible 

tenants” who have been “properly scanned”.  

27 Despite having initially relied only on the fires in Block C to effect a 

temporary removal, the City quickly changed its story. By 3 October 2011, 

the City recorded that the removal was to last until the property had been 
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refurbished or demolished.28

28 The City has now decided to demolish the property.

 By this time, then, it was clear that the 

removal was to be for an indefinite or permanent period and that its 

purpose was to allow the City to effect renovations of the property, or 

demolish it altogether. 

29

29 Had the removal really been intended as a temporary expedient, the 

residents of Block C would have been permitted to return to their homes 

late in the evening of 21 September 2011 after the two fires were put out. 

The residents of Blocks A and B would not have been removed at all. 

 

30 Accordingly, and despite the fact that the City identifies the fires in Block 

C as the factual trigger to “evacuate” the residents30

30.1 The removal of the majority of the residents (in Blocks A and B) 

had nothing to do with the fires, because it took place days after 

they were extinguished. 

 – 

30.2 The removal very quickly became permanent, or at least indefinite.   

31 Needless to say, the residents have not been permitted to return. Moreover, 

the record  reveals that – 
                                                 
28 R4, p 393, para 6; see also R4, p 394, para 9. 
29 R5, p 464, para 41.3. 
30 City’s Heads of Argument, p 8, para 14. 
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31.1 There had been a fire during August 2011 which resulted in a flat 

being gutted.31

31.2 The Mayor’s statements of February and March 2011, to the effect 

that the residents were to be evicted,

  This fire did not trigger an evacuation, there is no 

suggestion that the fires of September 2011 were so much more 

serious as to require an evacuation, not just of the building in 

which they occurred, but of two neighbouring buildings. 

32

31.3 On the day of the eviction, some of the residents were kept out of 

the property because “they do not have a contract with the 

Council”.

 is telling corroboration that 

the City intended a permanent, or at least an indefinite, removal all 

along. 

33

32 The facts set out above show that the City clearly intended to effect a 

permanent removal. The fires and protests supplied its pretext, not its 

reasons.   

 

 

 
                                                 
31 R1, p 28, para 3.9. 
32 Recorded in correspondence which appears at R 1, p 17. The Acting City Manager’s reply (at R4, pp 355 - 356) 
does not dispute that the statements were made. 
33 R1, p 50. 
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No Evacuation 

33 It is, we submit, clear from the above that none of the requirements for an 

evacuation have been met: the removal was not in response to a sudden 

threat to safety; the removal was not to temporary shelter; and the residents 

were not, have not been, and will likely never be, permitted to return to the 

property. 

34 It therefore cannot seriously be contended that the residents were 

“evacuated”.  

35 On a proper construction of the facts, the residents were clearly evicted, 

because they were permanently deprived of their homes for reasons that 

could not rationally have been related to the fires and acts of public protest 

upon which the City relies in its papers. 

36 Should this Court find, as we submit it must, that the residents were 

evicted, then it follows that the eviction was unlawful. It is, after all, 

common cause that no court order was obtained to authorise the residents’ 

removal.    
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D NO LEGAL BASIS TO “EVACUATE”  

37 We now turn to deal with the City’s case on its own terms. For the purposes 

of this section, we take at face value the City’s allegation that the residents 

were evacuated. Even so, we submit, the City would still require some legal 

basis for such far-reaching action as removing 3000 people from their 

homes. The City appears to accept this in its written submissions.34

38 The City has, however, been remarkably inconsistent in identifying that 

basis.  

 

38.1 At first, and somewhat cryptically, it blamed the residents for 

forcing themselves out of the property.35

38.2 Then, it took responsibility for effecting an “evacuation”, but 

failed throughout the proceedings in the High Court to clearly 

identify the empowering provision that entitled it to do so. 

 

38.3 As the case progressed through the residents’ various applications 

for leave to appeal, a range of statutory provisions were identified 

as grounding the City’s action, but nowhere does the City even 

attempt to bring the removal within the scope of any of those 

provisions. 
                                                 
34 City’s Heads of Argument, p 38, para 55. 
35 R5, p 489, para 64.11. 
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38.4 Finally, in its heads of argument before this Court, the City 

identifies four statutory provisions upon which it relies. These are 

– 

38.4.1 Section 54 of the Disaster Management Act 57 of 2002 

(“the DMA”); 

38.4.2 Section 11 (2) of the City’s Fire Brigade Sevices By-

Laws (“the Fire By-Laws”); 

38.4.3 Section 12 of the the National Building Regulations and 

Building Standards Act 103 of 1977 (“the NBRA”); 

38.4.4 Regulation A15 of the NBRA Regulations.  

38.5 However, one searches in vain for any attempt to show how these 

provisions apply to the facts to be found on the record.  

39 This is unsurprising, because the provisions identified by the City either do 

not permit the action the City says it took, or contain jurisdictional 

requirements that were plainly not satisfied.  

40 We address each of the provisions upon which the City now relies, in turn, 

below.  

 



 21 

Section 54 of the DMA  

41 Section 54 of the DMA provides for the responsibilities of the various 

spheres of government where there is a local state of disaster.  The section 

provides as follows –  

54 Responsibilities in event of local disaster. (1) Irrespective of 
whether a local state of disaster has been declared in terms of 
section 55- 

(a)  the council of a metropolitan municipality is 
primarily responsible for the co-ordination and 
management of local disasters that occur in its area; 
and 

(b)  the council of a district municipality, acting after 
consultation with the relevant local municipality, is 
primarily responsible for the co-ordination and 
management of local disasters that occur in its area. 

(2)  A district municipality and the relevant local municipality 
may, despite subsection (1) (b), agree that the council of the 
local municipality assumes primary responsibility for the 
co-ordination and management of a local disaster that has 
occurred or may occur in the area of the local municipality. 

(3) The municipality having primary responsibility for the co-
ordination and management of a local disaster must deal 
with a local disaster- 
(a)  in terms of existing legislation and contingency 

arrangements, if a local state of disaster has not 
been declared in terms of section 55 (1); or 

(b)  in terms of existing legislation and contingency 
arrangements as augmented by by-laws or 
directions made or issued in terms of section 55 
(2), if a local state of disaster has been declared. 

(4)  This section does not preclude a national or provincial 
organ of state, or another municipality or municipal organ 
of state from providing assistance to a municipality to deal 
with a local disaster and its consequences.”  
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42 Section 54 of the DMA makes no mention of a power to remove people 

from their homes – whether by eviction or evacuation. It cannot have 

justified the removal of the residents from their homes.  

DMA Not Applicable 

43 In any event, we submit that the City cannot properly rely on the DMA at 

all, because it nowhere suggests that it declared a state of disaster in terms 

of section 55. Section 55 makes clear that the declaration of a local state of 

disaster is a jurisdictional precondition for the exercise of such powers at 

the DMA grants municipalities. The relevant portions of section 55 state as 

follows – 

“55 Declaration of a local state of disaster – (1) In the event of a local 
state of disaster the council of a municipality having primary 
responsibility for the co-ordination and management of the disaster 
may, by notice in the provincial gazette, declare a local state of disaster 
if – 

(a) existing legislation and contingency arrangements do not  
adequately provide for that municipality to deal effectively 
with the disaster; or 

(b) other special circumstances warrant the declaration of a local 
state of disaster.  

(2)   If a local state of disaster has been declared in terms of subsection 
(1), the municipal council concerned may, subject to subsection 
(3), make by-laws or issue directions, or authorise the issue of 
directions, concerning – 

  (a) . . . .  
 (b) . . . . 
 (c) . . . . 
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(d) the evacuation to temporary shelters of all or part of the 
population from the disaster stricken area if such action is 
necessary for preservation of life; (emphasis added) 

 

44  The City does not even allege that it – 

44.1 declared a local state of disaster; or 

44.2 made by-laws or issued directions authorising it to remove the 

residents. 

45 Accordingly, none of the jurisdictional requirements of the DMA has been 

met. The City cannot rely upon it.  

Section 11 (2) of the the Fire By-Laws 

46 Section 11 (2) of the Fire By-Laws allows officers of the City’s fire 

department to issue a notice to occupiers of a building to take steps to 

reduce the fire risk.  The section provides – 

“ INSPECTION OF PROPERTIES AND INSTRUCTIONS TO 
OCCUPIERS 
 
11.  

   (1) . . .  
(2)  An officer contemplated in subsection (1) may, arising 

from a condition referred to in subsection (1), serve 
on the occupier of the premises or any other premises 
a written instruction and fire protection directives 
and requirements that are necessary to rectify the 
condition on or in the premises in order to reduce the 
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fire risk and/or to protect life and property, which 
instruction must determine a deadline for compliance 
with the directives and requirements.” 

 

47 At paragraph 15.9 of their heads of argument, the City’s counsel quote the 

last page of a report to the City Manager,36

“This serves as a notice and in accordance with section 11 (2) of the 
Fire Brigade Services By-Laws as pertained in Local Authority Notice 
267 dated 09 February 2005. It is required that all the occupants 
within all the buildings vacate the complex with immediate effect, until 
such time as the remedial actions taken in respect of the relevant 
requirements contained in this report are concluded in full”.

 dated 21 September 2011, in 

which it is stated – 

37

 
  

48 However, subsection 11 (2) manifestly does not authorise the issuing of a 

notice in these terms. Subsection 11 (2) only authorises instructions  “that 

are necessary to rectify the condition on or in the premises in order to 

reduce the fire risk and/or to protect life and property”. Only instructions 

aimed at improving the property are authorised by subsection 11 (2), not 

instructions directing the residents to vacate. 

49 The City’s reliance on section 11 (2) of the Fire By-laws is therefore 

misplaced. The notice grossly exceeds the power conferred by the section 

                                                 
36 R2, pp 102 – 120.  
37 R2, p 119.  
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in terms of which it is issued. There is also no evidence whatsoever that the 

notice was ever given to any of the residents. Nor is the notice signed.38

The NBRA 

 

50 Sections 12(1) and (4) of the NBRA provide as follows:  

“12 Demolition or alteration of certain buildings 

(1)  If the local authority in question is of the opinion that- 
(a)  any building is dilapidated or in a state of 

disrepair or shows signs thereof; 
(b)  any building or the land on which a building 

was or is being or is to be erected or any 
earthwork is dangerous or is showing signs of 
becoming dangerous to life or property, it may 
by notice in writing, served by post or delivered, 
order the owner of such building, land or 
earthwork, within the period specified in such 
notice to demolish such building or to alter or 
secure it in such manner that it will no longer 
be dilapidated or in a state of disrepair or show 
signs thereof or be dangerous or show signs of 
becoming dangerous to life or property or to 
alter or secure such land or earthwork in such 
manner that it will no longer be dangerous or 
show signs of becoming dangerous to life or 
property: Provided that if such local authority 
is of the opinion that the condition of any 
building, land or earthwork is such that steps 
should forthwith be taken to protect life or 
property, it may take such steps without serving 
or delivering such notice on or to the owner of 
such building, land or earthwork and may 
recover the costs of such steps from such owner. 

                                                 
38 R2, p 120. The next page is signed, but appears to relate to a completely different document.  
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  . . . 
(4)  If the local authority in question deems it necessary for the 

safety of any person, it may by notice in writing, served by 
post or delivered- 

(a)  order the owner of any building to remove, 
within the period specified in such notice, all 
persons occupying or working or being for any 
other purpose in such building therefrom, and 
to take care that any person not authorized by 
such local authority does not enter such 
building; 

(b)  order any person occupying or working or 
being for any other purpose in any building, to 
vacate such building immediately or within a 
period specified in such notice.” 

 

51 These provisions ought to be read together with subsections 12 (5) and 12 

(6) of the NBRA, which provide as follows – 

“(5)  No person shall occupy or use or permit the occupation or 
use of any building in respect of which as notice was served 
of delivered in terms of this section or steps were taken by 
the local authority in question in terms of subsection (1), 
unless such local authority in question in terms of 
subsection (1), unless such local authority has granted 
permission in writing that such building may again be 
occupied or used.  

 
(6) Any person who contravenes or fails to comply with any 

provision of this section or any notice issued thereunder, 
shall be guilty of an offence and, in the case of a 
contravention of the provisions of subsection (5), liable on 
conviction to a fine not exceeding R100 for each day on 
which he so contravened.”  

 
52 In Olivia Road, this Court declared that section 12 (6) of the NBRA must 

be read as if the following proviso has been added at the end of it – 
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“This subsection applies only the people who, after service upon 
them of an order of court for their eviction, continue to occupy 
the property concerned.” 

 

53 Section 12 of the NBRA grants the City the right to demolish a property 

with or without notice, depending on the extent of the dilapidation of the 

property and the urgency created thereby. It is, we submit, implicit that the 

City may not act in terms of subsection (1) if the relevant property is 

occupied at the time. If the relevant property is occupied for any purpose, 

the provisions of subsection 12 (4) apply.  

54 Section 12 (4) entitles the City to remove the occupiers of a property, 

subject to the following jurisdictional requirements – 

54.1 The City is of the opinion that a removal is necessary for the safety 

of any person; and 

54.2 It issues a notice in writing directing the occupiers of a property to 

vacate a building; and 

54.3 That notice is served by post or delivered; and 

54.4 In light of the Olivia Road proviso, if the removal is intended to be 

permanent, the City must first obtain a court order authorising it to 

evict the occupiers of the property.  
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55 We accept, for present purposes, that the City was of the opinion that the 

property was in a dilapidated state, and that it was necessary for the 

purposes of the safety of “any person” to remove the residents. 

56 However, there is nothing on the record to suggest either that the City 

issued a notice to vacate in terms of section 12 (4) or that the notice was 

served by post or delivered.  

57 The jurisdictional requirements of section 12 of the NBRA were therefore 

not satisfied. Even if they were, it is clear on the facts that the NBRA was 

used to effect permanent removal, not an evacuation. Olivia Road makes 

clear that a court order is required in such a case.  None was obtained.  

The NBRA Regulations 

58 Regulation A15 of the NBRA Regulations provides that - 

“A15 MAINTENANCE AND OPERATION 

(1) 

(a) The owner of any building shall ensure that any mechanical 
equipment, facility or any service installation provided in or 
in connection with such building, pursuant to these 
Regulations or pursuant to any building by-law which was 
in operation prior to the coming into operation of the Act, 
shall be maintained in a safe and functional condition. 

(b) Such owner or any person appointed by such owner to be in 
control of such building shall ensure that where such 
equipment, facility or installation is designed to be kept 
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operating during the times of normal occupancy of the 
building , it is kept operating in such a manner as to attain 
any standard of performance prescribed in these 
Regulations or in any by-law for such equipment or 
installation. 

(2) The owner of any building shall ensure that pursuant to these 
Regulations or pursuant to any building by-law that was in 
operation prior to the coming into operation of the Act, the 
following is maintained in accordance with the requirements of 
the relevant functional regulations contained in regulations B, H, 
J, K and L- 

(i)   the structural safety performance (behaviour of 
buildings under all actions that can be reasonably 
expected to occur); 

(ii)  the measures taken to resist the penetration of rain 
water and the passage of moisture into the interior of 
a building . 

(3)  The local authority may serve a notice on such owner or person 
requiring him to comply with subregulation (1) or (2) within the 
time specified in such notice. 

(4)  The local authority may, by notice, in writing to the owner, order 
the evacuation of such building where the state of such building, 
equipment, installation or facility will cause conditions which in 
the opinion of the local authority may be detrimental to the safety 
or health of the occupiers or users of such building.” 

 

59 Although the City does not specifically say so, we assume that it relies on 

the power to order the owner “evacuate” the property in sub-regulation 4.  

60 We first of all point out that the City is itself the owner of the property. 

There is no dispute that it was in clear and continuing breach of its 
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obligations to keep the property in a healthy and safe condition at the time 

the residents were removed. It is a matter for comment that it relies on its 

own breach of the regulations to trigger its alleged power to evacuate the 

property.  

61 The above notwithstanding, we again emphasise the jurisdictional 

requirements of the regulation – 

61.1 First, sub-regulation (4) requires a notice to be given by the City to 

the owner of the property. In this case, the City is the owner of the 

property. It is, we submit, clear that the regulations are only 

intended to apply where the City and the owner are different. Any 

other interpretation would lead to absurdity. For that reason alone, 

we submit, the City cannot rely on sub-regulation 4.  

61.2 Second, and even if we are wrong in the above submission, it is 

trite that a regulation made in terms of an Act cannot contradict or 

limit a provision of the Act itself.39

                                                 
39 LAWSA, vol 1, para 81. 

 Section 12 (4) (b) of the 

NBRA entitles the residents to be given notice of the City’s 

intention to evacuate them. Even if sub-regulation 4 applies to the 

City as owner of property, it cannot apply to the exclusion of the 
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rights of the residents to receive a notice of evacuation in terms of 

section 12 (4) (b). In other words, in order for the City to exercise 

its powers in terms of sub-regulation 4, it would also be required to 

comply with section 12 (4) (b) of the NBRA. It could not simply 

give itself notice to evacuate the property and then remove the 

residents from their home without any further notice to them.  

61.3 Third, and in any event, the City produces no notice triggering the 

application of sub-regulation (4). Without such a notice, the 

alleged evacuation cannot be brought within the ambit of the sub-

regulation and was not authorised by it. 

61.4 Fourth, at best for the City, a notice in terms of sub-regulation 4 

would simply trigger the provisions of the Prevention of Illegal 

Eviction from, and Unlawful Occupation of Land Act 19 of 1998. 

This is so because – 

61.4.1 In issuing the notice to evacuate, in terms of sub-

regulation 4, the City acts as a public authority.  

61.4.2 But in giving effect to the notice it acts as the owner of 

the property.  
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61.4.3 An owner has no power to “evacuate” people living on 

his or her property.  

61.4.4 The only lawful basis upon which an owner may remove 

occupiers from his or her property is through an eviction 

under section 4 of the PIE Act.   

61.4.5 A direction by the City to cause an evacuation in terms of 

sub-regulation 4, is, in substance, a direction to bring an 

eviction application.40

62 Accordingly, Regulation A15 did not empower the City to remove the 

residents either. 

    

The Notice of 28 November 2008 

63 In its supplementary affidavit, filed together with its heads of argument, the 

City relies upon a notice it issued in 28 November 2008.41

                                                 
40 Directions of this nature were ruled unconstitutional by this Court in Abahlali baseMjondolo Movement SA v 
Premier of KwaZulu Natal 2010 (2) BCLR 99 (CC).  

 It is, we submit, 

obvious that this notice is not a notice contemplated in respect of any of the 

above provisions. At best for the City, it is a notice issued by the City 

acting as landlord. It requests the residents to vacate the property so that it 

41 Annexure “MAPULE1” to the City’s Supplementary Affidavit.  
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can be refurbished. If the City wished to give effect to this notice, it was 

required to engage the provisions of the PIE Act.  

64 Having regard to all of the above, and even accepting for the purposes of 

argument that the residents were “evacuated”, not evicted, the City acted 

beyond its authority when it removed the residents from the property. The 

removal was illegal.  

E NON-COMPLIANCE WITH SECTION 26 (3) OF THE 

CONSTITUTION 

65 Section 26 (3) of the Constitution provides as follows – 

“No-one may be evicted from their home or have their home 
demolished without an order of court made after considering all 
the relevant circumstances. No legislation may permit arbitrary 
evictions.” 

 
66 In his judgment on the residents’ spoliation application, Prinsloo J does not 

explicitly distinguish between the concepts of eviction and evacuation. Nor 

does he explicitly make a finding on whether the residents were evicted. 

But he nonetheless suggests that the requirements of section 26 (3) were 

satisfied on the facts of this case – 

“The situation, in my view, is that the process that has been 
followed in this urgent court tonight cannot be said, if there were 
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to be an order such as the one which I intend making, to fly in the 
face of section 26 (3)”42

 

  

 
67 It appears, from this remark, that Prinsloo J understood section 26 (3) of the 

Constitution to be complied with because there was some level of judicial 

oversight applied to the residents’ removal. Counsel for the City appear to 

associate themselves with this contention in their heads of argument.43

68 We submit that this contention cannot be sustained, because – 

 

68.1 The plain jurisdictional requirements of section 26 (3) were not 

complied with; and 

68.2 One of the underlying purposes of section 26 (3) – to ensure at 

least a modicum of procedural fairness in eviction proceedings – 

was frustrated.  

The Jurisdictional Requirements of Section 26 (3)  

69 The first sentence of section 26 (3) creates two separate and independent 

jurisdictional requirements – 

69.1 A court order, obtained before an eviction is executed; and 

                                                 
42 R4, p 365, l 25 – p 366, l 10. 
43 City’s Heads of Argument, paras 54 and 73. 
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69.2 The consideration, by a court, of all the relevant circumstances 

before an eviction order is granted.44

70 In this case, neither of these requirements was satisfied. 

  

70.1 Firstly, there was simply never a court order. The residents brought 

a spoliation application. It was dismissed. An order dismissing a 

spoliation application is not the same as an order authorising 

eviction. If it were, it would be open to anyone to evict first and 

obtain ex post facto judicial approval. Section 26 (3) forbids this. It 

prohibits evictions in the absence of (“without”) a court order.  

70.2 Secondly, an eviction may only take place after all the relevant 

circumstances have been considered. Here, the opposite happened. 

The relevant circumstances (to the extent that they were 

considered at all) were not taken into account until after the 

residents were already on the streets.  

70.3 Thirdly, Prinsloo J gave no consideration to the most relevant 

circumstance of all - whether the eviction took place under any 

legal authority.45

                                                 
44 Olivia Road, para 49. 

 A threshold requirement in eviction proceedings 

45 Brisley v Drotsky 2002 (4) SA 1 (SCA), para 42. A court is, at the very least, required to take account of 
circumstances that are “legally relevant”(“regtens relevant”). 
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must be whether an eviction will take place in a manner authorised 

by law and whether the jurisdictional requirements of the relevant 

legislation have been satisfied.46

Procedural Fairness 

 Prinsloo J gave no consideration 

to these questions whatsoever. With respect, the learned Judge 

operated in a world of fact and expediency, not of law and 

principle. 

 

71 We submit that one of the underlying purposes of section 26 (3) is to 

provide a person under threat of eviction with all the procedural 

entitlements a defendant or respondent in eviction proceedings would 

normally have. Any defendant in legal proceedings is entitled to at least the 

following elements of procedural fairness – 

71.1 Notice of the proceedings that was reasonable in the 

circumstances;  

71.2 A sufficiently detailed explanation of the case they will have to 

meet; and 

71.3 A reasonable opportunity to put their case in response. 

                                                 
46 City of Johannesburg v Rand Properties 2007 (6) SA 417 (SCA), paras 40, 41 and 52.  
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72 In this case, the residents were evicted first, then forced to justify why they 

should be allowed to return in response to “expert” evidence of which they 

had been given no notice. Section 26 (3) requires the opposite.  

73 Having regard to all of the above, we submit that it cannot seriously be 

contended that section 26 (3) was complied with in this case. 

F THE MEANING OF “APPROPRIATE RELIEF” 

74 Prinsloo J did not grant the residents’ spoliation application. Instead, he 

granted what he considered was “appropriate relief”, essentially by 

endorsing the City’s tender to provide alternative accommodation.  

75 In considering the meaning of “appropriate relief” a court “must carefully 

analyse the nature of [the] constitutional infringement, and strike 

effectively at its source.”47

The determination of appropriate relief, therefore, calls for the 
balancing of the various interests that might be affected by the 
remedy. The balancing process must at least be guided by the 
objective, first, to address the wrong occasioned by the 
infringement of the constitutional right; second, to deter future 
violations; third, to make an order that can be complied with; and 
fourth, of fairness to all those who might be affected by the relief. 
Invariably, the nature of the right infringed and the nature of the 

  This Court has held that: 

                                                 
47 Fose v Minster of Safety and Security 1997 (3) SA 786 (CC) (“Fose”), para 96 per Kriegler J quoted with 
approval in Hoffman v South African Airways 2001 (1) SA 1 (CC) (“Hoffman”), para 45. 
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infringement will provide guidance as to the appropriate relief in 
the particular case.48

 
 (emphasis added) 

76 The residents approached the High Court to vindicate their fundamental 

right not to be evicted without a court order.  The respondents alleged that 

the building was in a bad state.  Instead of engaging with the threat to 

constitutional rights placed before him, Prinsloo J focused on the alleged 

state of the building. He completely ignored the utter lawlessness of the 

residents’ eviction and embarked upon a paternalistic and, we submit, 

profoundly inappropriate, exercise in forging a “remedy” that in fact left 

the vast majority of the residents homeless.  

77 Appropriate relief must be fair and just in the circumstances of a particular 

case.49  It can hardly be said that relief that is unfair or unjust is 

appropriate.50

78 The relief granted by Prinsloo J was neither fair nor just, because – 

  

78.1 It disregarded the infringement of the occupiers’ right not to be 

evicted without a court order.  In fact, the relief granted condoned 

a profoundly unlawful act.    

                                                 
48 Hoffman para 45 
49 National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 
1 (CC).  
50 Hoffman, para 45. 
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78.2 It did not provide the occupiers with any form of effective relief. 

They were left without even the symbolic balm of a declaration of 

unlawfulness. 

78.3 The majority of the occupiers were not accommodated and have 

been permanently deprived of their homes.  

79 The threat to rights for which the residents sought relief was their eviction 

without a court order.  The appropriate remedy was to cure that breach by 

placing the residents back in the position they were in before the eviction 

was carried out.    

G THE APPROPRIATE RELIEF IN THIS CASE 

80 Almost a year after what the City claims was a temporary “evacuation”, the 

residents are still locked out of their homes, which are now to be 

demolished.  

81 It its heads of argument, the City says that it intends to allow residents back 

into the newly built structures once construction is completed.51

82 However, this assurance cannot be taken at face value because – 

  

                                                 
51 City’s Heads of Argument, p 3 6, para 51. 
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82.1 It is unclear how the City intends to do this as it does not know 

who the occupiers are.   

82.2 It is further clear that the City’s intention is only to allow back into 

the property those who “qualify” after being “scanned”.  

82.3 No indication is given of when the structure will be commenced or 

completed.   

82.4 The position now set out in the City’s heads of argument 

contradicts the resolution of the mayoral committee the City says 

was taken to remove the occupiers.52

 

 In the mayoral resolution it is 

clearly stated that: “[t]he Department of Housing and Human 

Settlement Development should take charge in terms of identifying 

available accommodation as long term project to accommodate 

evacuated residents.” (emphasis added). Not only does the report 

say nothing about letting the residents back in – it instructs the 

Department of Housing to find the residents permanent alternative 

accommodation.   

 
                                                 
52 R7, p 678. 
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Effective Relief 

83 Appropriate relief is effective relief.53

84 But we submit that effective relief in this case requires more than a 

declaration of unlawfulness.  

 The residents have been evicted 

without a court order.  At a minimum, this entitles them to a declaration 

that the City’s conduct (together with that of the Minister) was unlawful. 

85 The City, on the other hand, alleges that no effective relief can be granted 

as the occupiers cannot be allowed back into the building.  It suggests that 

such relief is “impossible”.54

86 This claim is nowhere sustained on the papers.  

 

86.1 Firstly, the City itself vacillates between a plea of “impossibility” 

and the claim that it would be “impractical” to allow the occupiers 

back into the building55

                                                 
53 Fose, para 69; Hoffman, para 45. 

. “Impracticality” is not a valid defence to 

the mandament van spolie nor can it serve to limit the right not to 

be evicted without a court order. There is no merit in the City’s 

belated and completely unmotivated suggestion that the common 

law should be developed to this end.  

54 City’s Heads of Argument, p 47, para 82. 
55 Ibid. 
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86.2 In any event, the test of objective impossibility56 has not been met 

in this case.  Quite simply it is possible to return the residents to 

their homes. All the City need do is unlock the gates. There is 

nothing on the record to suggest that the property is in any worse 

condition than it was the day before the fires of 21 September 2011 

broke out. The building has not been destroyed nor is it in 

possession of a bona fide third party. These are the traditional 

bases of the impossibility defence to the mandament van spolie. 57

86.3 The safety concerns the City raise do not provide a basis for 

objective impossibility. 

 

86.3.1 The City makes much of the fact that there is no water or 

electricity supplied to the building.  It says that they 

cannot be switched on whilst the occupiers are in 

occupation.58

                                                 
56 Rikhotso v Northcliff Ceramics (Pty) Ltd and Others 1997 (1) SA 526 (W) 

  But the building has now been vacant for 

almost a year.  It is presently vacant. The water and 

electricity must simply be switched back on, if that is 

what is necessary to make the property safe.  

57 LAWSA, vol 27, para 271. 
58 City’s Heads of Argument, p 14, para 18.  R2, p 200, l 18. 
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86.3.2 The City makes repeated mention of the phase “structural 

integrity”, but nowhere points to facts which demonstrate 

that the building is structurally unsound. There is, in fact, 

no real indication on the record that there is a structural 

issue with the property.59 The residents’ expert says that 

the property is structurally safe.60 The City’s expert – Van 

As – cannot dispute this. All he says is that, to be 

structurally safe, the building must be used for the 

purpose for which it was constructed.61

Reparative Relief 

 No-one suggests 

that it be used otherwise. 

87 Even assuming that letting the residents back into the property is 

“impossible”, the Supreme Court of Appeal has held that where a person’s 

home has been destroyed without a court order, the appropriate relief is to 

reconstruct the person’s home in the same place.62

                                                 
59 The most the City says is that “[d]ue to the absence of design information and as-built drawings of the buildings, 
structural assessment cannot be done.” See R5, p 434.  

  At the very least, 

therefore, the residents are entitled to – 

60 R5, p 412, para 5. 
61 R7, p 635, para 4.7. 
62 Tswelopele Non-Profit Organisation and Others v City of Tshwane Metropolitan Municipality and Others 2007 
(6) SA 511 (SCA) (“Tswelopele”).  The order granted by the court provides that “[t]he respondents are ordered, 
jointly and severally, to construct for those individual applicants who were evicted on 31 March 2006, and who still 
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87.1 the immediate and unconditional provision of accommodation at 

least equivalent to their homes at the property; and 

87.2 an unconditional right to return to the renovated building once it is 

complete.63

H CONCLUSION 

 

88 For all of the above reasons, we submit that the residents’ eviction from 

their homes falls to be declared unlawful and that the residents be permitted 

to return to their homes at Schubart Park forthwith.  

         
STUART WILSON 

         IRENE DE VOS 
Counsel for the Amicus 
Curiae 

Chambers 
Johannesburg 
3 August 2012 
 
 
 
 
 

                                                                                                                                                             
require them, temporary habitable dwellings that afford shelter, privacy and amenities at least equivalent to those 
that were destroyed, and which are capable of being dismantled, at the site at which their previous shelters were 
demolished.” 
63 Tswelopele, paragraph 3(b) of the order. 



 45 

A LEGISLATION 

1. Sections 54 and 55 of the Disaster Management Act 57 of 2002  

2. Section 12 of the National Building Regulations and Building Standards Act 

103 of 1977 

B CASES 

1. Brisley v Drotsky 2002 (4) SA 1 (SCA)   

2. Chairperson: Standing Tender Committee and others v JFE Sapela 

Electronics (Pty) Ltd and others [2005] 4 All SA 487 (SCA) 

3. City of Johannesburg v Rand Properties 2007 (6) SA 417 (SCA) 

4. Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional 

Metropolitan Council and Others 1999 (1) SA 374 (CC) 

5. Fose v Minster of Safety and Security 1997 (3) SA 786 (CC) 

6. Hoffman v South African Airways 2001 (1) SA 1 (CC)  

7. National Coalition for Gay and Lesbian Equality and Others v Minister of 

Home Affairs and Others 2000 (2) SA 1 (CC) 

8. Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, 

Johannesburg v City of Johannesburg 2008 (3) 208 (CC)  



 46 

9. Pharmaceutical Manufacturers Association of SA and Another: In Re Ex 

Parte President of the Republic of South Africa and Others 2000 (2) SA 674 

(CC) 

10. Pheko v Ekurhuleni Municipality 2012 (2) SA 598 (CC) 

11. Rikhotso v Northcliff Ceramics (Pty) Ltd and Others 1997 (1) SA 526 (W) 

12. Tswelopele Non-Profit Organisation and Others v City of Tshwane 

Metropolitan Municipality and Others 2007 (6) SA 511 (SCA) 

C OTHER AUTHORITY 

1. LAWSA, vol 1, para 81 and vol 27, para 271 


	CCT   CASE NO: 23 / 2012
	HEADS OF ARGUMENT ON BEHALF OF THE AMICUS CURIAE


