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MEDIA SUMMARY


The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

On Tuesday, 18 May 2021 at 10h00, the Constitutional Court will hear an application for leave to appeal against the judgment and order of the Labour Appeal Court.  The matter relates to the interpretation and application of section 193(2)(b) of the Labour Relations Act (LRA), and the question for determination is whether a court or arbitrator is entitled or obliged, in terms of section 193(2)(b), to consider whether a continued employment relationship would be intolerable when considering the remedy of reinstatement.

The applicant, Mr Booi, was employed by the first respondent, Amathole District Municipality (the Municipality), as a senior manager of municipal health services.  He was charged with misconduct and, following a disciplinary hearing in 2015, was dismissed.  Aggrieved, the applicant referred a dismissal dispute to the Bargaining Council on the basis of substantive and procedural unfairness.  The arbitrator found him not guilty of all charges and held that his dismissal was substantively unfair.  In terms of section 193 of the LRA, the arbitrator ordered that the applicant be reinstated retrospectively.

This decision was taken on review by the Municipality, which approached the Labour Court arguing that the arbitrator had, among other things, committed a reviewable irregularity by ordering reinstatement in circumstances where it was common cause that the trust relationship between the applicant and his supervisor had broken down irretrievably.  However, according to the applicant, the evidence neither proved that he had committed misconduct as charged nor did it prove the alleged intolerability of their relationship.  He confirmed that, notwithstanding that both of them had attested at the arbitration proceedings to the fact that their relationship had soured, he had always been prepared to work together.  The Labour Court upheld the arbitrator’s finding that the dismissal was unfair.  However, the Labour Court held that the arbitrator’s decision not to deviate from the primary remedy of reinstatement was not one that was reasonable on the evidence.  The Labour Court held that the applicable law was section 193(2) of the LRA, which obliges an arbitrator to require an employer to reinstate an employee whose dismissal is found to be unfair if the employee so requests, unless the circumstances surrounding the dismissal would render a continued employment relationship intolerable.  It found that, on a conspectus of all the evidence, the applicant’s conduct, although insufficient to sustain a finding of misconduct, was completely destructive to the prospect of a continued employment relationship.  Accordingly, it varied the arbitration award, substituting the order of reinstatement with an order of compensation.

The applicant subsequently applied for leave to appeal to the Labour Appeal Court.  Leave was refused by the Labour Court, which held that the greatest issues for the applicant were that he had already demanded payment in terms of the judgment he was seeking to appeal, and that he had brought the appeal grossly out of the time limits prescribed by the rules.  Accordingly, that Court held that the doctrine of peremption applied and prohibited him from appealing the judgment, and that his condonation application ought to be refused.  The Court ordered punitive costs against the applicant.  Leave was similarly refused by the Labour Appeal Court.

The applicant approaches the Constitutional Court, seeking leave to appeal against the judgment and order of the Labour Appeal Court and pursuing an order overturning the Labour Court’s decision.  He seeks reinstatement.  The applicant submits that this matter engages the Constitutional Court’s jurisdiction on the basis that his rights to security of employment and fair labour practices, as enshrined in section 23 of the Constitution, lie at the heart of this matter.  Furthermore, the applicant argues that this matter raises an arguable point of law of general public importance that ought to be considered by the Constitutional Court.  The application for leave to appeal is accompanied by a condonation application, which, the applicant submits, it is in the interests of justice for the Court to grant.

On the question of peremption, the applicant denies that he perempted his right to appeal the Labour Court judgment.  In the alternative, he submits that in certain circumstances it is open to a court to entertain an appeal notwithstanding that an applicant may have waived his or her right to appeal.  And, the Constitutional Court should overlook any acquiescence on his part, as the broader interests of justice would otherwise not be served.

The applicant submits that the Labour Court impermissibly raised the issue of the intolerability of the continued employment relationship mero motu.  He submits that because of the general rule that courts are bound by the issues the litigating parties raise and are not at liberty to determine cases on a different basis, the Labour Court erred in raising this issue of its own accord and in the absence of evidence or pleadings by the Municipality on that issue.  Furthermore, that it failed to afford him the opportunity to refute the facts or evidence in the particular context of the continued employment relationship.  Whilst the applicant admits, as he conceded in the disciplinary proceedings, that the relationship of trust relationship between himself and his supervisor had been severely strained, in his view this should not have been construed to mean that any continued employment relationship was intolerable.  He submits that it was contrary to the ends of justice that the Labour Court, upon the evidence, exonerated him of the charges and yet relied on that same evidence as the reason not to reinstate him.  The thrust of his submissions is that employees who have demonstrated that they were not guilty of the misconduct for which they were dismissed fall to be reinstated according to section 193(2)(b) of the LRA.  Accordingly, the Labour Court erred in varying the arbitration award from reinstatement to compensation.

The Municipality submits that the Constitutional Court’s jurisdiction is not engaged and that it is not in the interests of justice for the Court to interfere with the decisions of the specialised Labour Courts in respect of this matter on account of the absence of any reasonable prospects of success.  A further hurdle facing the applicant, so the Municipality submits, is that he unequivocally perempted his right to appeal the Labour Court judgment when he enforced it by demanding payment of the compensation.  He cannot escape the operation of the doctrine of peremption and the interests of justice do not require the Court to overlook his acquiescence.  Accordingly, the applicant has misdirected himself in bringing this application to the Constitutional Court.

On the question of whether the Labour Court raised the issue of the appropriateness of reinstatement mero motu, the Municipality submits that it had placed the arbitrator’s reinstatement order before the Labour Court as a pleaded basis for interference with the arbitration award.  The matter was fully ventilated by both parties in the course of argument before the Labour Court and it was common cause that the employment relationship between the applicant and his supervisor had deteriorated beyond repair such that a continued employment relationship would be intolerable.  Accordingly, the Labour Court was properly seized with the issue and did not raise it mero motu.  Finally, to the extent that the Labour Court raised the issue of its own accord, the Municipality submits that not only was it entitled, it was in fact obliged to do so.

[bookmark: _GoBack]The Municipality is of the view that the Labour Court properly interpreted and applied section 193(2)(b) of the LRA.  It submits that the LRA does not require that every employee whose dismissal is found to be substantively unfair must be reinstated.  To the contrary, the provision clearly requires a court or arbitrator to take into account whether a continued employment relationship would be intolerable before it determines whether reinstatement would be appropriate.  And, a court or arbitrator must carry out that enquiry even in the absence of pleadings or specific evidence on the issue of non-reinstatability.  The Municipality accepts that it would be anomalous if the same conduct for which the applicant was exonerated (on the basis that it did not destroy the relationship), could nonetheless serve as the basis for denying him the benefit of reinstatement (on the basis that it did destroy the relationship).  However, the Labour Court’s reasoning as to the total breakdown of the relationship was not confined to the evidence as to the charges, but was based on the broader evidentiary matrix.  Accordingly, the Labour Court did not err in concluding that the employment relationship would be so intolerable as to warrant the overturning of the arbitrator’s award and ordering compensation in its stead.  The Municipality submits that the application should be dismissed.
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