IN THE HIGH COURT OF SOUTH AFRICA
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MATABATA MADUBEDUBE
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JUDGMENT

SEPHTON AJ:

INTRODUCTION

[1] This is an action against the Minister of Police for alleged negligence on the

part of his employees. This is also an action against certain named member of

the South African Police Services for their alleged negligence.

[2] The plaintiff is an adult female businesswoman who grew up in Port Elizabeth

but was living in Johannesburg. The first defendant is the Minister of Safety and

Security. The remaining defendants are employees of the first defendant, sued
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[3]

[4]

[5]

[6]

[7]

in their personal capacity. | will hereinafter refer to the defendants collectively
as the “SAPS” except where it is necessary to deal with them individually.

The plaintiff instituted this action for damages against the defendants as a
result of an incident which took place on 9 to 10 December 2010 and what
followed thereafter.

The plaintiff was in the Eastern Cape for business purposes in December 2010
but also used the opportunity to finalise the purchase of a house for her mother.
Having a few hours to spare before flying back to Johannesburg, she decided
to take advantage of the perfect weather conditions and go for a walk on Kings
Beach. She parked her car in the Kings Beach parking lot at about 2pm. The
plaintiff was due to return to her mother’'s home prior to her departure back to
Johannesburg to collect her friend who would go with her to the airport.

The plaintiff set off along the beach in an Easterly direction. In broad daylight
she was assaulted, robbed of her personal belongings and dragged into the
bushes which abut the inland side of the beach by an unknown man. The man
instructed her to walk with him to the sand dunes. In desperate fear of her life,
she complied.

The plaintiff’s life was spared but at a price. When they got to the dunes, the
assailant instructed her to take off her clothes, blind-folded her with them and
raped her. For the rest of the afternoon, she was consistently raped. At the
time, she thought it was the same man who was simply changing his pants
between the rapes; later she came to believe that it had been more than one
assailant and that she had in fact been gang-raped.

At around sunset the original assailant returned. The plaintiff knew this because

he spoke to her and she recognised his voice. He remained for the rest of the
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[8]

[9]

[10]

[11]

[12]

night throughout which he continued to rape her. And he continued to threaten
her life. She remembered things she had read about other women who had
survived similar ordeals. She decided to do whatever she needed to do to
survive. She engaged him in conversation in the hopes of dissuading him from
raping her further and in the hopes of dissuading him from killing her.

Although there was initially some doubt about whether there was one or more
assailant, nothing turns on this as the parties agree that regardless of whether
there was one or more assailant, the plaintiff endured an extremely traumatic
event at the hands of one or more persons. During the trial the assault,
abduction, subsequent captivity and rape was referred to by both parties as
“the traumatic incident”.

The plaintiff managed to escape from her abductor(s) in the early hours of 10
December 2010 and sought the assistance of a group of men who were out for
an early morning jog. She was escorted back to King’s Beach parking lot and
then to the Humewood police station by Mr Britz, one of the joggers. Altogether,
she had been held captive in the sand dunes and consistently raped over a
period of approximately fifteen hours.

When the plaintiff failed to return home to collect her friend who would
accompany her to the airport, and missed her flight she was reported missing
by a Mr Majwa a member of her extended family. An alert went out from the
SAPS Radio Control Room, 10111.

At approximately 23h30, the plaintiff's car was found at the King’s Beach car
park by members of the Humewood SAPS. It had been broken into.

The relevant police units were activated and the investigation into the incident

commenced.
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[13]

[14]

[15]

[16]

[17]

[18]

According to the defendant a search (a ground search with a dog and later a
helicopter search) commenced in the immediate area. The plaintiff does not
dispute that the ground and air searches took place but disputes that the
search took place in the entirety of the relevant area.

The plaintiff was not found, despite a search which lasted some three hours.

In the course of the investigation, which remained active for more than two
years, some arrests were made, but the suspects were eventually cleared by
DNA evidence. One suspect (“Jakavula”) who was arrested on the day after the
plaintiff was found, was convicted of theft of the plaintiff's personal belongings
from her vehicle. However, in respect of the rape, no-one was ultimately tried
and there were consequently no convictions. The plaintiff's abductor and
rapist/s have to this day not been found.

The plaintiff's action for damages against the defendants is based on the
alleged negligence of the defendants in respect of both the search for her on
the night of 9 and 10 December 2010 and the subsequent investigation. This
action was launched in November 2013.

Evidence was led over a 5-week period, commencing in February 2018 and
resuming in July 2018 with the parties presenting their final arguments on 15
August 2018.

The plaintiff alleged that SAPS wrongfully and negligently breached its duty to
investigate the crimes committed against the plaintiff; alternatively, if they did so
investigate, they failed to do so with the skill, care and diligence required of
reasonable police officers. As a result of this the plaintiff contended that the

SAPS have caused her psychological injury and are liable to pay her damages.
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[19]

Expert evidence was led which showed that the traumatic incident has had a
debilitating effect on the plaintiff and that every aspect of her life has been
changed by it. It is not in dispute that because of the traumatic incident, the
plaintiff has suffered a severe and enduring psychological injury. It is also not in
dispute that because of the perceived or actual paucity of the investigation and
delay in finalising the investigation and bringing the perpetrator(s) to book, the

plaintiff's psychological injuries have been exacerbated.

THE GENERAL CONSTITUTIONAL OBLIGATIONS OF SAPS AND THEIR

RELATIONSHIP WITH THE PUBLIC

[20]

[21]

[22]

Before proceeding to the specifics of the claim, it is pertinent to note that what
happened to plaintiff is an all too common occurrence in South Africa, and
especially in the Eastern Cape. South Africa is a country of great beauty with a
mild climate that lends itself to recreational and sporting outdoor activity, both of
which contribute to mental and physical health. Large numbers of the
population avail themselves of this opportunity, especially in the Eastern Cape’s
coastal cities.

The threat of sexual violence to women is indeed as pernicious as sexual
violence itself. It is said to go to the very core of the subordination of women in
society. It entrenches patriarchy as it imperils the freedom and self-
determination of women. It is deeply sad and unacceptable that few women or
girls dare to venture into public spaces alone, especially when it is dark and
deserted.!

According to a Statistics South Africa report released in June 2018, the rape of

1 F v Minister of Safety and Security and Another, 2012 (1) SA 536 (CC) at para 56
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South African women is among the highest in the world. The report shows that
“a total of 250 out of every 100 000 women were victims of sexual offence,
compared to 120 out of every 100 000 men”. Using the 2016-17 South African
Police Service statistics, in which 80% of the reported sexual offences were
rape, together with Stats SA’s estimate that 68.5% of the sexual offences
victims were women, it can be estimated that the number of women raped is
138 per 100 000. This figure is among the highest in the world.?

[23] The number of women who experienced sexual offences also jumped from 31
665 in 2015-16 to 70 813 in 2016-17 — an increase of 53%. “These are drastic
increases in less than 24 months,” the report said.® One of the sad things about
these figures is that the situation is almost definitely worse than the statistics
show. The respected journal “The Economist” recently estimated that one in
every nine rape cases go unreported, which means that someone in South
Africa is being raped every 2 minutes.*

[24] Our Constitution, national legislation, formations of civil society and
communities across our country have all set their faces firmly against this
horrendous invasion and indignity imposed on our women and girl-children. It is
to these civil society organisations that the plaintiff turned, seeking assistance
in trying to get her case properly investigated and have the perpetrator(s)
convicted. It follows that the state, through its foremost agency against crime,
the police service, bears the primary responsibility to protect women and
children against this prevalent plague of violent crimes.®

[25] These are rights that the state is under a constitutional obligation to respect,

2 “SA is a nation of abusers, stats show” online at https://citizen.co.za/news/south-africa/1958535/sa-is-a-nation-
of-abusers-stats-show/

3 Ibid

4 “The Shocking Truth about Rape in South Africa” online at https://businesstech.co.za/news/general/163503/the-
shocking-truth-about-rape-in-south-africa/

5 Ibid
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protect, promote and fulfil (Section 7(2) of the Constitution.) A vital mechanism

through which this is to be done is the police service.®

THE PRESENT CASE
[26] In order to succeed, the plaintiff has the burden of proving the facts in support
of her claim, namely actions/omissions on behalf of the defendants and that
such actions/omissions:
I.  were wrongful;
ii. were negligent;
iii. caused the damage (“damnum”) suffered by the plaintiff; and
iv. that such damage (in the instant matter psychiatric illness or
psychopathology) in turn gave rise to her entitlement to a claim for

damages.

PRELIMINARY PROCEDURAL MATTER - SEPARATION OF ISSUES

[27] Initially plaintiff brought an application to separate the issues so that the
elements of unlawfulness, wrongfulness and negligence were decided prior to
the issues of causation and damages. This application was brought in terms of
rule 33(4) and opposed by the defendants. At the same time the defendants
brought an application to postpone the trial which was due to commence on
Monday 19 February 2018. This was opposed. After hearing argument on 6
February 2018, Mageza AJ granted judgment in favour of the plaintiff and the
issues were separated accordingly. SAPS application for a postponement was

dismissed with costs. The costs of this application were awarded to the plaintiff.

6 Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) at para 57
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[28] At the commencement of the trial | did not reconsider whether it was
appropriate to separate the issues as requested and the trial commenced on
the basis of the order granted by Mageza AJ.

[29] When the proceedings resumed on 16 July 2018 | was advised that the parties
had revisited the separation of the issues as decided by Mageza AJ and had
concluded it would be more convenient for the trial court to decide the issues of
negligence and causation but not quantum. Clearly having commenced the trial
and then having an opportunity to carefully consider the course of the litigation
as a whole, the parties agreed that the issues should not have been separated.

[30] Having considered the evidence which needed to be led by both parties to
prove and disprove the factual issues at stake, | concluded that this would
indeed be the most appropriate manner of dealing with the trial and made an
order to this effect. The parties did not agree on how to deal with the costs of
the separation application and postponement application which were awarded
to the plaintiff. This issue was left for argument on finalisation of the trial. In
closing submissions the parties agreed that the costs of the application
awarded to the plaintiff on 6 February 2018 should follow the costs of this

action.

PRELIMINARY MATTER — WHETHER MAJOR ENGELBRECHT IS AN EXPERT

WITNESS

[31] The plaintiffs first witness was Major Johan General Harold Godfrey
Engelbrecht. He is a former police officer and investigator. The defendants
objected to Major Engelbrecht being called as an expert withess. The

defendants’ first objection being that Major Engelbrecht was not an expert and
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[32]

[33]

[34]

[35]

[36]

secondly that his evidence was merely an opinion, not expert evidence.

The defendants argued that the Court should not allow his evidence as the
court must decide on the issue of negligence from the witnesses, standing
orders, policemen and judgments on how dockets should be handled and
investigations completed. The defendants further objected to Major
Engelbrecht’s evidence being led because if it emerged that he is not an expert
the court will not be able to ignore its very harsh findings.

The regulated procedure requires the parties to give notice of their intention to
call the witness and in that notice to lay the basis on which the court can
determine whether he is suitably qualified to express an opinion and to put out
a summary of the opinion.

According to the notice Major Engelbrecht was a policeman for 43 years. He
has since retired and is now a consultant. At time of retirement he was a major
general. Although Mr Mouton for the defendants cautioned me that there would
be “chaos” in our courts if evidence of his nature was allowed, | decided that
prior to ruling on the value of his evidence as an expert | must first hear his
evidence. | accordingly overruled the defendant’s objections.

The evidence of Major Engelbrecht was tendered on the basis that he was an
expert in police search and rescue operations and in subsequent criminal
investigations. He was to assist the court in regard to the alleged deficiencies in
the manner in which the SAPS searched for the plaintiff and in the manner in
which the investigation was conducted.

Major Engelbrecht’s qualifications are set out in his curriculum vitae
accompanying the Rule 36 notice. He has a national diploma in police

administration and a degree in police science. During this time he studied

Page 9 of 68



[37]

[38]

[39]

[40]

criminology, criminal law and criminal procedure but he also studied crime
investigation. He testified that a study of criminal investigation involves how one
should conduct an investigation from the beginning to the end when you end up
testifying in court. His curriculum vitae reflected that he received many medals,
awards and achievements.

Since qualifying, Major Engelbrecht has attended multiple courses including
training courses and detective training courses. These all assisted him in his
development as a detective. Major Engelbrecht has also developed training
courses for the police, written lectures on crime scene investigation and case
management. Because of his experience he could investigate massacres,
mass murderers and violent crimes. He was involved in the development of a
serious violent crime course, developed the curriculum for the murder and
robbery unit members, and did substantial research to develop such courses.
As a policeman, Major Engelbrecht was involved in serious and violent crimes.
He was an investigator and a commander, guiding those serving under him and
training senior officers. Major Engelbrecht testified that as an investigator he
investigated the crime of rape on many occasions as both a junior and senior
investigator and as a commander in charge of a policemen investigating rape.
Major Engelbrecht testified that he has experience in searching for missing
persons, conducting searches with dogs whilst he was the acting commander
of the dog training SAPS Pretoria West 1994-95 and conducting searches
accompanied by helicopters.

Having established his expertise based on his qualifications and experience,
Major Engelbrecht proceeded to comment on the manner in which Ms Kawa’s

rape was investigated and dealt with. For the purpose of forming his opinion he
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[41]

[42]

[43]

[44]

[45]

was provided with the plaintiff's bundle of documents and this included the
docket.

Major Engelbrecht commenced with setting out how a ground search with a
sniffer dog and an air search with a helicopter should have been conducted. He
concluded that it was highly unlikely that W/O Gerber conducted the ground
search with his dog Kojak or that the helicopter searched the area.

He testified that if the police dog and police vehicle had searched the area in
guestion, it is likely that the plaintiff would have run out to the police and been
found because in his opinion this commonly occurs in about 99% of the cases
he is aware of.

He gave evidence on the use of a helicopter with a night sun. He had flown in a
helicopter with a night sun several times. It was strong enough to view rabbits
and small animals on the ground. In his opinion it is so effective in illuminating
terrain that had the SAPS used it they should have found the plaintiff.

On the basis that the SAPS did not find the plaintiff either with the ground
search or helicopter search he concluded that the SAPS did not in fact

undertake either search and on those grounds they were grossly negligent.

Major Engelbrecht then gave his opinion on how he thought a proper

investigation should take place.

45.1 He commenced with criticising the undue delay of the SAPS in
responding to the call from the joggers.

45.1 He criticised Solomons for the manner in which she compiled the

identikit.
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45.1 He detailed deficiencies in the manner in which SAPS had conducted
the investigation. Because of the findings | make, it is not necessary to

detail these deficiencies at this stage.

[46] The difficulty that | have with Major Engelbrecht’s opinion is that he expressed
an opinion based on facts which were conveyed to him by the plaintiff and her
legal advisers. It was to a large extent based upon facts of which there was no
proof. In turn, as there was no proof of the facts on which his opinions were
based, those opinions were irrelevant and inadmissible. His evidence was
tendered on the basis that he was an expert withess and qualified to express
an opinion.

[47] It is necessary therefore, in considering his evidence relative to the question of
the search and subsequent investigation to consider when a witness may give
evidence as an expert and what constraints operate in relation to such
evidence. Major Engelbrecht’s evidence can then be measured against those
standards.

[48] Nugent JA dealt extensively with opinion evidence in the Price Waterhouse
Coopers case.” In this matter he said that opinion evidence is admissible
‘when the Court can receive “appreciable help” from that withess on the
particular issue’.? That will be when:

‘... by reason of their special knowledge and skill, they are better qualified to
draw inferences than the trier of fact. There are some subjects upon which the

court is usually quite incapable of forming an opinion unassisted, and others

7 PriceWaterhouseCoopers Inc & others v National Potato Co-operative Ltd & another [2015] ZASCA 2
8 Gentiruco AG v Firestone SA (Pty) Ltd 1972 (1) SA 589 (AD) at 616H. This statement it derived from Wigmore
on Principles of Evidence, 3 ed, Vol VII at para 1923.
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upon which it could come to some sort of independent conclusion, but the

help of an expert would be useful.”

[49] As to the nature of an expert’s opinion, in the same case, Wessels JA said:°
‘... an expert's opinion represents his reasoned conclusion based on certain
facts or data, which are either common cause, or established by his own
evidence or that of some other competent witness. Except possibly where it is
not controverted, an expert's bald statement of his opinion is not of any real
assistance. Proper evaluation of the opinion can only be undertaken if the
process of reasoning which led to the conclusion, including the premises from

which the reasoning proceeds, are disclosed by the expert.’

[50] These principles confirm the point made by Diemont JA in Stock!! that:
‘An expert ... must be made to understand that he is there to assist the Court.
If he is to be helpful he must be neutral. The evidence of such a witness is of
little value where he, or she, is partisan and consistently asserts the cause of
the party who calls him. | may add that when it comes to assessing the
credibility of such a witness, this Court can test his reasoning and is

accordingly to that extent in as good a position as the trial Court was.’

[51] Nugent JA in the same judgment considered the following passage from the
judgment of Justice Marie St-Pierre in Widdrington??

‘Legal principles and tools to assess credibility and reliability

9 Coopers (South Africa) (Pty) Ltd v Deutsche Gesellschaft fur Schadlingsbekampfung MBH 1976 (3) SA 352 (A)
at 370G-H.

10 At 371F-H.

11 Stock v Stock 1981 (3) SA 1280 (A) at 1296 E-G. See also Jacobs and Another v Transnet Ltd t/a Metrorail
and Another 2015 (1) SA 139 (SCA) at para 15.

12 Widdrington (Estate of) v. Wightman 2011 QCCS 1788
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“‘Before any weight can be given to an expert’s opinion, the facts upon which
the opinion is based must be found to exist”

‘As long as there is some admissible evidence on which the expert’s
testimony is based it cannot be ignored; but it follows that the more an expert
relies on facts not in evidence, the weight given to his opinion will diminish”.
An opinion based on facts not in evidence has no value for the Court.

With respect to its probative value, the testimony of an expert is considered in
the same manner as the testimony of an ordinary witness. The Court is not

bound by the expert witness’s opinion.

[52] Major Engelbrecht’s opinion in relation to the ground and air search has no
value for the Court because he bases his opinion on facts that are not in
evidence, which is that the ground and air search did not take place at all.
Similarly his evidence in regard to delay in attending to the plaintiff when the
SAPS were called by the joggers and the manner in which the identikit was
compiled ,has no value at all because his opinion is based on facts not in

evidence.

CONSTITUTIONAL OBLIGATIONS OF THE STATE AND THE POLICE AND

THEIR RELATIONSHIP WITH CITIZENS

[53] The State has constitutional obligations to respect, protect and promote the
citizen’s right to dignity, and to freedom and security of the person.1?

[54] Equally relevant is the state’s establishment of a police service for the efficient

execution of its constitutional obligations to prevent, combat and investigate

13 Section 10 and 12 of the Constitution.
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crime, to protect and secure the inhabitants of the Republic and their property,
and to uphold and enforce the law!.

[55] The trust that the public is entitled to repose in the police also has a critical role
to play in the determination of the Minister’s liability in this matter?®.

[56] The SAPS admits that it had a duty to search for the plaintiff and to investigate
the complaint that she had been raped.

[57] Itis also common cause that the SAPS had a duty to:
57.1. carry out a search for the plaintiff with the care, diligence and skill

required of reasonable police officers;

57.2. investigate the allegation of rape by her with the care, diligence and

skill required of reasonable police officers.

[58] What this court must decide after having heard all of the evidence is whether

SAPS complied with this obligation in respect of the plaintiff.

NEGLIGENCE

[59] It is most convenient to begin with a discussion of negligence. The well-known
test for negligence is set out by Holmes JA in Kruger v Coetzee'®. This test
prescribes that negligence would be established if.

‘(a) a diligens paterfamilias in the position of the defendant —
(i) would foresee the reasonable possibility of his conduct injuring another
in his person or property and causing him patrimonial loss; and
(i) would take reasonable steps to guard against such occurrence; and

(b) the defendant failed to take such steps.

14 Section 205(2) and (3) of the Constitution.
15 F v Minister of Safety and Security, supra
16 1966 (2) SA 428 (A) 430E-G
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[60] This test has been applied by this Court for some 50 years.
Requirement (a) (ii), whether a diligens paterfamilias in the position of the
person concerned would take any guarding steps at all and, if so, what steps
would be reasonable, must always depend upon the particular circumstances of
each case.

[61] The plaintiff testified in detail about the night of 9 and 10 December 2010, the
impact of that traumatic incident on her life, her perception of the police search
and subsequent police investigation and its perceived shortcomings and how
her life has changed to the extent that it has. | will discuss her evidence in the

paragraphs below dealing with the search and the subsequent investigation.

The Search

Initial foot search

[62] At the commencement of the trial the court and the parties attended an
inspection in loco. A minute of this meeting was filed and Exhibit A1 was
prepared which is an aerial view of Kings Beach parking lot, the beach and the
dunes up to the harbour wall. Various points were marked on this exhibit and
both parties referred to it extensively at trial. 1 have for ease of reference

included this map below.

Page 16 of 68



EXHIBIT p

- DISTANCES AS PER SURVEY -
A-B @ 155,20m
B-C @ 120,50m
C-D @ 188,50m
D-E @ 422,20m
E-F @ 178,80m
F-G @ 404,40m
A-F @ 669,80m
D-H @ 281,50m
H-E @ 140,70m
H-] @ 142,90m
-F @ 145,00m

HEMSLEY AND MYRDAL

PROFESSIONAL LAND SURVEYORS
SECTIONAL TITLE PRACTITIONERS
ENGINEERING SURVEYORS

POBOX 12598 26 MADELAINE STREET
CENTRAHL 6006 MANGOLD PARK
PHONE 041-5851537 PORT ELIZABETH
FAX 041-5851594 g
File: SE-4/2018 Copyright reserved
Comp:

All dimensions subject to final survey

Preparation of Plan Indicating Distances
RE: A.KAWA vs Minister of Police & 3 others

Ref: 2257/2013/K
NELSON MANDELA METROPOLITAN MUNICIPALITY
ELIZABETH

ADMINISTRATIVE DISTRICT OF PORT
Date PlanNo.
FEB 2018 JOB No. |_Humewood Kings Bsach
Deltby 2534 Scale
A 1/4000

ERF 1304

S0 ERF 576

Date of Aerial Photo flown: 2011

Date of Survey: 13 February 2018
By: Registered Surveyor A.D. Hemsley (S0534)

Signature: 2 i
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[63]

[64]

[65]

[66]

[67]

[68]

Although initially disputed between the parties, agreement was reached as to
the exact location that the plaintiff was held overnight, duly marked on Exhibit
A1 as point “F2”.

The police discovered the plaintiff's car in the car park at Kings Beach at
approximately 23h30 on the night of 9 December 2010. Radio Control was
alerted, as well as the plaintiff's family, some members of whom shortly
thereafter attended at the scene.

Mr Majwa, was alerted to the finding of the plaintiff's car. He testified that he
arrived at Kings Beach parking lot before 24h00. There were six SAPS
members in attendance when he arrived. Shortly afterwards, another four
arrived.

A first responder, W/O Rae of the K9 Unit, attended on the scene. W/O Rae
deemed it necessary to alert the K9 Search and Rescue Unit. W/O Gerber of
this unit, received this call at 00h25 and attended at the scene at approximately
00h45. On arrival at the scene, W/O Rae and also Sergeant Pretorius briefed
W/O Gerber on the situation. W/O Gerber did not recall any other policemen
being present at that time.

W/O Gerber testified that from W/O Rae’s briefing, it appeared that the SAPS
members who were at the scene before he arrived had not searched the beach
area on foot. They had instead called for called for W/O Gerber’s assistance.
This accords with Mr Majwa’s evidence that when he arrived at the beach the
SAPS members were in the car park and were not out searching for the
plaintiff.

None of the SAPS officers who were present at the scene before W/O Gerber

arrived were called to give evidence. Thus, W/O Gerber’s is the only evidence
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about what the ground crew did before he arrived. There is no evidence before
this court to show that any of the SAPS members who first arrived on the scene

conducted even a cursory search for the plaintiff.

The Dog Search

[69]

[70]

[71]

[72]

[73]

W/O Gerber was tasked with searching the area with his search and rescue
dog, Kojak.

Mr Olivier, called by the plaintiff as an expert, is a former officer and captain in
the South African Police Service. During his tenure he was instrumental in the
development of the SAPS dog unit and the research and training of the SAPS
dogs and their handlers. He testified that search and rescue dogs are trained to
conduct two types of searches, ground searches and air-borne searches.

The latter type of search is conducted when there is no visible ground track.
The dog follows an air-borne scent, namely scent molecules from the victim,
which are distributed by the wind. The scent is distributed in a cone or “V”
shape, with the source (the victim) at the tip of such. The wind then distributes
the scent in a cone or “V” shape away from the victim. Thus, it is extremely
important for the dog handler to conduct the search into the wind, in other
words towards the direction from which the wind is blowing.

When the dog handler reached the scene, he would normally be briefed by the
“first responders” who would inform him what they had already found, in other
words, where they had already searched. The dog handler would then plan his
search before he conducted it. The dog handler decided where the dog
searched. W/O Gerber confirmed that this was the approach he took.

A weather report of the night in question indicated that the wind was gentle and
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[74]

[75]

[76]

[77]

was blowing from the sea towards the iron ore camp. In those conditions, it
would have been most effective to have conducted a “Z” or “zig-zag” search.
This is a search pattern in which the dog handler walks in a pattern that
resembles a capital letter “Z”.
It was necessary for the SAPS dog handler to search the area marked “F” to
“G” on Exhibit “A1”, because it was necessary to search the whole area. Mr
Olivier testified further in this regard that even if he had not known that the area
continued beyond “F”, in other words, if the area “F” to “G” did not form part of
this original plan, he would have added to his search when he reached “F”. This
was because it was necessary to search the whole area.
With reference to Exhibit “A1”, he testified further that if the SAPS dog handler
walked from “F” to “G”, he would definitely have found the plaintiff if she was
being held in the area that is marked “F2”.
Mr Olivier's expert opinion on the prospects of success of a dog search, if
conducted properly was as follows:

“The experience that | have gained yesterday, the shrubs

are not that thick either; I am not sure what the shrubs

then was but although, even if it was more dense than

yesterday, it not a very difficult search area and a trained

dog which is up to standard...the dog will not miss”

W/O Gerber who conducted the search that night for SAPS was an
experienced policeman and dog handler. He had been in the SA Police Service
for 25, which 23 of those years would be at the K9 Unit. He testified as follows:

77.1. He confirmed Mr Olivier's evidence that before a dog handler begins to
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77.2.

77.3.

77.4.

77.5.

77.6.

search, he needs to plan his search and decide on the area to be
searched.

Before he began his search, he drove his vehicle up the beach, along
the shoreline, until he was approximately 50 metres away from the
harbour wall. He stopped just short of the harbour wall because the
lights from his vehicle illuminated the area right up to the wall and he
could see that there was no one there. He then turned back.

He then conducted an initial search of the patch of dunes to the south
of the car park, this is where he found three bush-dwellers. He had no
more than a cursory conversation with the bush-dwellers. He did not
record their names or take a statement from them or request one of his
colleagues to do this.

Following this he moved his search to the western side of the car park
towards the harbour wall. He conducted his search in a “saw tooth"
fashion which is the same as the “zig zag” pattern that Mr Olivier
recommended. W/O Gerber confirmed that he searched the dune area
between “D” and “E” and “F” and back along the red line to point “R”.
The search commenced at point “D”.

The dog was off leash; they are trained to search off leash, which
means the dog would be roughly 20 to 25 metres ahead of W/O
Gerber.

WI/O Gerber testified that he moved from point “D” towards point “E” but
that he did not walk right up to point “E” because as soon as the dog
reached the boundary of the area that he had decided to search, W/O

Gerber called the dog, turned around and walked the next leg. As soon
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77.7.

77.8.

as W/O Gerber saw the dog make contact with the fence he called the
dog and turned around. At this point only the dog and not his handler
will have made contact with the fence.

He would then have done the second leg of the search in a south
easterly direction from “E” to “R” and then the third leg of the search
was back up towards point “F”.

According to W/O Gerber the dog reached the fence which was a high
palisade fence near point “F” but he confirmed that he himself did not
walk right up to the fence. He was not aware that there was a kink in
the fence at this point and that the bushes extended beyond point “F”.
As far as he was concerned when the dog reached point “F” he had
completed that leg of the search and he turned around and walked with

his dog back to his vehicle.

[78] It is common cause that the plaintiff was not found during the search by W/O

[79]

Gerber. It only became common cause late in the trial that the plaintiff was

actually held captive at point “F2” on Exhibit “A1”, being a point along the

northern palisade fence in the dense bushes north-east of point “F” on Exhibit

“A1 ”.

W/O Gerber made a contemporaneous note of his search recording the

following:

‘I decided to search the nearby sand dunes and
shoreline with the dog. The search was done and
only three bush dwellers were found by the dog. It

was decided to call air support for assistance.”
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[80]

[81]

[82]

The plaintiff argues that because W/O Gerber and his dog did not find the
plaintiff and because of his contemporaneous note, he did not in fact search the
area to the north of the car park and he only searched the nearby sand dunes
to the left of the car park and that he then called out the helicopter to search the
dunes to the left of the walkway. The plaintiff suggests that the reason why W/O
Gerber did not search the area to the left of the dunes is that he was concerned
for his own safety. The plaintiff says her view is fortified by the fact that in his
evidence he confirmed that he had searched the sand dunes and the shoreline
and that as he had not found the plaintiff she could not have been there. He
was adamant that had she been in the area he had searched he would have
found her.

W/O Gerber’s explanation as to why he did not find the plaintiff is that the wind
was blowing directly east on the night in question and his dog Kojak, only
searched up to the fence in the vicinity of point “F”. When his dog reached this
point, W/O Gerber called him back and continued the search back in the
direction of the car park. It was established that the plaintiff had been held at
point “F2”, the wind would have blown the “scent cone” past the dog’s nose.

| accept W/O Gerber’s explanation as to why he did not find the plaintiff. 1 do
not accept the suggestion by the plaintiff that he did not find her because he did
not search the area “D”,"E” “F” to “R” and only searched the area to the right of
the car park. | found W/O Gerber to be an honest witness. He clearly
articulated the manner and method used to search for the plaintiff. There is no
reason to believe that his entire evidence was fabricated and that he did not

conduct the search which he says he conducted. The plaintiff's suggestion that
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he did not conduct the search is based only on the fact that he did not find her.
But his explanation as to why he did not find her is plausible and demonstrates
the short comings in the manner in which he undertook his search and he made

significant admissions against his own interest.

The Helicopter Search

[83]

[84]

[85]

[86]

[87]

[88]

W/O Smith (“Smith”) testified that the helicopter received the call from 10111 at
01:30 to report to Kings Beach. It took off at 01:45. This is confirmed by the
record.

The search was conducted with a Messerschmitt BO-105. The helicopter was
fitted with a light known as the “night sun” and it was not fitted with a “fleur”,
which is a camera with infrared imaging that would have been able to detect the
heat from a person located near it.

W/O Smith is a member of SAPS and was on duty on the night of 9/10
December 2010. He was the air law enforcement officer (ALEO) in the
helicopter that night. In his words, he was an extra set of eyes and ears for the
pilot. He operated the west night sun and would have operated the fleur camera
if they had one.

It appears that the helicopter requested at 01h30 took off at 01h45. On arrival
at Kings’ Beach the pilot and W/O Smith were briefed by W/O Gerber and
requested to search the area “D”,"E”,”F” to “R” on the corner.

The flight team decided to commence their search with a search of the
shoreline. From the point “B”, along the shore up to the harbour wall. The
reason for this decision was to exclude a possible “drowning”.

Smith testified that the helicopter flew about 30-50 metres above the ground.
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[89]

[90]

[91]

[92]

He had a clear view of the ground. The search lasted approximately 20
minutes. The “night sun” has the illumination of approximately 20 million
candles, it can be set so that the light is cast wide or it can set to a pin point. On
the night in question the light was set to about half way between a pin point and
a full circle as the helicopter was flying low. The illuminated search area would
be about 15 to 20 metres and the air crew had a clear view of the ground.

The helicopter then searched the areas marked “D”,’E”,”F” to “R”. W/O Smith
explained that the area from “E”, “F” to “G” was a non-fly zone, i.e. beyond the
perimeter fence. They were not allowed to cross it. They went close to the line
but not across it. However, they went close enough to see the road on the other
side of the fence and the area before the fence.

In cross examination Smith indicated that the helicopter would not have come
within 15 metres of “F2” because of the no-fly zone.

W/O Smith also conceded that he was briefed by W/O Gerber to search the
area but not specifically instructed to search “F” to “G”. This despite the fact
that W/O Gerber had just completed his search and failed to search this area.
He also testified that even had they flown over the plaintiff it was unlikely that
he would have seen her if she had been hidden under the bushes.

W/O Smith confirmed that he was aware that there were bushes and dunes
along the harbour wall area, but he did not recall whether they angled the
lighting so that, although they were not able to fly right up to the harbour wall
due to the ‘no go’ zone, they would be able to see along the line of dunes and
bushes along the harbour wall. He confirmed that if they had shone the light
towards a particular area, clearings in the bush would be illuminated by the

“night sun”. In the circumstances had they hovered above the area marked “F2”
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[93]

[94]

[95]

[96]

[97]

and had there been blankets or towels in the clearing they would have been
seen from the helicopter.

W/O Smith conceded further that although he was in radio control with the
SAPS members on the ground he did not inform them that the helicopter was
unable to fly close to “F” or “G”. Nor did he report this after the search was
completed.

After about 20 minutes, the search was terminated. Smith’s reasons for
terminating the search were that the mist was thickening and there was an
incoming aircraft. They were not allowed to have two aircraft in the air at the
same time and were requested to land. The air search ended without the
plaintiff being found.

The flight's GPS’s records were not available to the parties for trial as they are
not stored and are deleted from time to time.

The plaintiff testified that she was under a sleeping bag or blanket in a clearing
in the bushes. When she heard the helicopter, she in fact asked to be allowed
to urinate and did so close to the sleeping bag so that she would have an
excuse to move the sleeping bag closer to the clearing, which she did. Thus, if
Smith had searched the bushes at “F2”, he would have seen her.

She also testified that she heard the helicopter in the distance but not above
her. She was also at no stage aware of the “night sun”, which she would have
seen, even through her blind fold. She also specifically asked her perpetrator
whether he could hear the helicopter to try and gauge his reaction to it, but he
was completely unperturbed by it. | do not accept that the only reasonable
inference is that the helicopter did not fly near where the plaintiff was being held

captive. There were many inconsistencies in the plaintiff's evidence and many
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[98]

details of the night in question which she did not accurately recall. | accept the
evidence of the police about the path of the search that they took. They made
significant concessions about the shortcomings of their search, against their
own interest.

The plaintiff gave evidence as to how distressed she was when she realised
that the helicopter search was not going to find her and she heard it fading into
the distance. She realised then that she was probably going to be held captive

much longer and that help was not at hand.

Conclusions in Respect of the Search

[99]

The plaintiff alleged in her original particulars of claim that the SAPS “refused”
to enter the area where she was held captive. In her amended particulars of
claim she alleges that they “failed and/or refused” to do so. The plaintiff
submitted that the only reasonable conclusion which this Court can draw is that

SAPS was negligent in the manner in which it conducted its search.

[100] The evidence demonstrates that while a search was in fact conducted, the

actions of the SAPS officers at all times fell below the standards reasonably

expected of them.

[101]None of the SAPS officers who were present at the scene before W/O Gerber

arrived, were called to give evidence. W/O Gerber’s is the only evidence about
what the ground crew did before he arrived. Thus, the only reasonable
conclusion that the Court can draw is that the SAPS officers who were at the
scene before Gerber arrived did not conduct a search whilst waiting for him to

arrive.

[102] SAPS members could have, but did not, conduct the most basic of foot
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searches. Thus they did not walk up the beach with their torches and search
the sparse dunes to the right of the walkway or the dunes from “F” to “G”. This
is the least that would have been expected of reasonable SAPS officers in their
position.

[103] Thus, if the SAPS members had conducted such a search, they may have
walked into the plaintiff and her perpetrator. Given the restricted size of the
area, it would in all likelihood not have taken the SAPS members longer than
an hour to conduct such a search. The Plaintiff would have been found by
01h00.

[104] The plaintiff was also let down by both the dog unit and the helicopter search
because they inexplicably both failed to search beyond point F and did not
search the area between point “F” up to point “G”.

[105]W/O Gerber was aware of the northern boundary of Kings Beach, namely the
palisade fence and the harbour wall, and of the fact that there were sand dunes
along this boundary. W/O Gerber conceded this:

“You were aware of the harbour wall, you have said that
before. So you must have been aware that the harbour
wall extended all the way from the sea inland, not so?
Correct, yes.

And you say that you didn’t yourself check what was in
front of the harbour wall?

... know what was in front of the harbour wall

What was in front of the harbour wall?

It is all these big rocks and dolosse that comes from the

wall up to inland and then you have got the sand dunes
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running at the top, yes.”

‘And so what you became aware of as you have
already told us was the harbour wall area and the area
in front of it all the way up, you must have been aware
of this dune area with the vegetation which would have
been to your left as you face the harbour wall, not so?

| was aware there were dunes, yes.”

[106] Yet despite this, W/O Gerber elected to end his search when his dog reached
point “F”. He conceded in this regard that he made the decision not to walk
from “F” to “G”. It was a significant and glaring omission in his investigation that
he did not search the area where she was held captive “F2” on Exhibit “A1”,
being a point along the northern palisade fence in the dense bushes north-east
of point “F” on Exhibit “A1”.

[107]He was negligent in that he stopped his search 20m short of point “F”. He
should have walked up to point “F” to make certain that there was no point
beyond this to search. Had he done so, given that his trained sniffer dog was
‘off lead’ and, as per the evidence from him, would have been 20m ahead of
him, it would probably have found the plaintiff. This would have been at
approximately 1lam on 10 December 2010 thus reducing the further trauma
experienced by the plaintiff of hearing the helicopter fly over, and fly away, and
further violations in the form of rape over the next number of hours.

[108]Had W/O Gerber conducted himself in this manner, which one is entitled to

expect of a reasonably competent police officer duly exercising his skills, he
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would also have realised that the area did not end at point “F” and that there
was a greater area to cover right up to the harbour wall. It was not reasonable
of him to end his search where he ended it. The evidence in fact showed that
he was aware that the area extended further, as he had earlier driven up the
harbour wall and noticed that there were “dollos”, bush and dunes against the
harbour wall. Despite this, he did not search this area.

[109] Similarly, | am of the view that the helicopter search fell short of what was
required from a helicopter search and rescue operation. The plaintiff would not
concede that the helicopter flew over the whole dune area, but it is clear from
all the evidence that it did search the area with a very strong “Night Sun” search
light. Unfortunately the evidence is equally clear that the helicopter did not
conduct an effective search beyond point “F” on Exhibit “A1” and | can only
conclude that they did not find the plaintiff because they did not fly over where
she was held at point “F1” on the map, or they did not hover close to that area
and direct the “night sun” towards the bushes in the ‘no-fly’ zone.

[110]W/O Smith said that the search was terminated because there was a second
aeroplane coming in to land. It was clearly terminated early and a critical part of
the area remained unsearched by both W/O Gerber with his dog and W/O
Smith with the helicopter.

[111] Smith’s evidence serves to confirm that there was no proper command and
control of the search and no communication and co-ordination between the
various SAPS units. It is my finding that this in itself constituted negligence on
the part of SAPS.

[112]1t also serves to highlight the extreme indifference on the part of SAPS in

relation to ensuring that the area was properly and effectively searched. From
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the ground crew to W/O Gerber to the SAPS helicopter crew — all simply went
through the motions of searching without conducting a reasonably effective

search, or indeed anything vaguely resembling such, at all.

The Investigation

[113] The plaintiff's particulars of claims set out a number of grounds upon which she
claims the defendants acted in breach of their duty of care in the investigation
after she escaped.

[114]1 will deal with each ground as set out in the particulars of claim.

Delay in responding to the initial call from Mr Britz

[115] The plaintiff alleged that the police delayed in responding to a call by one of the
joggers who had assisted the plaintiff after she had been found on the beach
after the rape ordeal. It is evident from the docket and evidence presented to
this court that W/O Andrews had received a call at approximately 07h15 to
attend to the matter at Kings Beach and that he arrived there at approximately
07h25 — 07h30. The plaintiff did not persist in her claim that there was an
inordinate delay in responding to Mr Britz and the call from the joggers. | accept
the evidence that the SAPS responded as soon as it was reasonably possible

for them to do so.

Delay in searching for and taking statements from possible suspects and/or

witnesses and failure to take reasonable steps to identify suspects and/or witnesses
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[116] The plaintiff alleged that the SAPS failed or delayed in interviewing or taking
statements from Mr Britz. Both W/O Andrews and W/O Madubedube omitted to
obtain a statement from Mr Britz. They should have done so as this is what a
reasonable investigating officer would have done. | agree though that their
failure to do this was in itself not a material factor contributing to any negligence
on the part of the investigation.

[117]However, | agree with the plaintiff's allegation that the SAPS failed or delayed
in searching the area for “bush dwellers” living in the sand dunes in the vicinity
of Kings Beach and failed to round up and/or photograph those bush dwellers
to enable the plaintiff to attempt to identify her abductor or to take statements
from them or to interview them on the morning of 10 December 2010 or
thereafter.

[118]W/O Gerber found three bush dwellers when he commenced his foot search in
the early hours of the morning of 10 October 2010. They were not taken in for
guestioning and neither were their names recorded by him or any other SAPS
member present at the time. While it cannot be expected that W/O Gerber
would delay his foot search by questioning the bush dwellers and taking their
statements, it is reasonable to expect the other SAPS members in attendance
at the time would do this. These bush dwellers could have had critical evidence
which would have been valuable in terms of both finding the plaintiff and
identifying her assailant.

[119] There is no evidence to suggest that W/O Andrews who was on duty on 10
December 2010 sought any assistance in following up on the plaintiff's
description of her assailant(s), or that he or any other SAPS members searched

the beach area for possible suspects. There is no record of W/O Andrews
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having made any effort to obtain or to view the CCTV footage from 10 — 12
December 2010 to try and identify suspects or withesses. W/O Andrews was
not called to testify and no explanation has been provided for these omissions.
W/O Andrews as a reasonable investigator should at the very least have done
this.

[120]W/O Andrews did arrest one dweller, Jakavula, for being in possession the
plaintiff's clothing. The bush dweller Mancane was also arrested. It is evident
from his statement and that of W/O Andrews, that he was arrested because he
was connected to Jakavula and to the plaintiff’'s clothing. It is also evident that,
on his version, he was asleep in the Kings Beach bushes on the night of 9 — 10
December 2010.

[121] Thus, he ought to have been considered a suspect in respect of the abduction
and rape of the plaintiff until eliminated.

[122] Other than arresting Jakavula, W/O Andrews, did not do anything else to try
and identify other suspects. In particular, he did not carry out an investigation of
bush dwellers from Kings Beach and neighbouring beaches.

[123] The case was handed over to W/O Madubedube on 13 December 2010. W/O
Madubedube conceded that when investigating violent crimes against women it
was important to act quickly. The faster you acted, the more likely you were to
apprehend suspects. He knew this both from courses which he had attended
and from his practical experience with investigating violent crimes against
women. Common sense also dictates that this is a critical period for the
investigation.

[124]1t is clear from the evidence that the first time the bush dwellers were rounded

up was on 15 December 2018, five days later, when this was done by the
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municipality in preparation for the Christmas season. The rounding up of the
dwellers was organised by the municipality and not SAPS.

[125]W/O Madubedube was informed of this and made an arrangement for the
plaintiff to attend an informal identification parade.

[126] W/O Madubedube knew that Mancane had been arrested and released. He
also knew that he had been arrested because he was connected to Jakavula
and the plaintiff's stolen clothing. He also knew that DNA analysis would be
crucial in the plaintiff's case and that Mancane had been released without his
blood being drawn for the purposes of DNA testing. Yet, from 13 — 14
December 2010, he did nothing to try and find Mancane in order to interview
him and to draw blood from him for DNA analysis.

[127]W/O Madubedube’s explained that he did not do this because W/O Andrews
had already excluded Mancane as a suspect and that his hands were
consequently tied. It was apparent that W/O Andrews had excluded him as a
suspect in relation to the theft out of the plaintiff's vehicle and had not
considered him as a suspect in regard to the rape. W/O Madubedube knew that
Mancane was a bush dweller who was there on the night that the rape took
place, and yet chose not to track him down take a statement from him to test
his statement to W/O Andrews that he knew nothing about the rape.

[128]W/O Madubedube was now the investigating officer and was under a duty to
carry out a reasonably effective investigation regardless of who W/O Andrews
had or had not excluded as a suspect. His second explanation is that the
plaintiff did not point him out as a suspect. Clearly the onus was not on the

plaintiff to point out Mancane before W/O Madubedube could interview him.
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W/O Madubedube’s failure to take statements from witnesses and to follow up on

relevant information provided to him by witnesses

[129] The plaintiff alleges that there were a number of ways in which W/O

Madubedube was negligent by failing to take statements and following up on

information provided to him by witnesses. For example, one of the grounds of

complaint against W/O Madubedube is that he failed to take statements from

the car guards called Francis and Eldridge whose details the plaintiff had given

him and who she believed knew who her abductors and associates were.

[130]W/O Madubedube’s “investigation done” note in the docket shows that as early

as 15 December 2010 he had already:

0]
(ii)
(iii)

(iv)

V)
(vi)
(vii)

appointed Eldridge Ruiters as an informer;

circulated the identikit prepared by Sergeant Solomons;

Eldridge (so he testified) had told him that the identikit compilation
appeared to represent an image of “Xolani” (later changed to
“Bongile”);

identified possible suspects who were “gossiping” (apparently
when they were under the influence of liquor), amongst whom were
one “Prince”, sometimes called “Chris”, as well as Xolani;

“‘Mancane” (Themba Mauopa) was also a suspect;

Jakavula had been arrested and was also a suspect;

He had spoken and obtained the contact details of all the relevant
officials from Security Services and the Beach Co-ordinating Office of

the Municipality;
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(vii)  He had made contact with the Humewood CID to help him in his
search for the perpetrators;

(ix) He had the details of Mr Rampo at the Humewood Fire Station and
indicated that he had already interviewed Mr Rampo at that stage;

(x) He had the contact details of Mr Majwa.

[131] SSG private investigators were appointed on behalf of the plaintiff in February
2011 to assist in the police investigation. SSG specifically recorded that
“several informants” had been tasked by the SAPS to assist in tracing the
perpetrators.

[132]In both the aforesaid investigation note and in the investigation diary W/O
Madubedube recorded that he had tasked official informers at Kings Beach, as
well as unofficial ones, such as Eldridge Ruiters, to assist with his investigation.
This included a certain Mr Mpumlo who worked at the Municipal Beach Office

and who claimed that he knew all the bush dwellers around Kings Beach.

[133]In evidence and having reference to his pocket book, W/O Madubedube also
confirmed the chronology of the tasks that he performed on 15 December 2010
as follows:

133.1 He attended a formal identity parade at St Albans prison at which the
plaintiff was asked whether she could identify her assailant;

133.2 Thereafter at approximately 10.20 he has a meeting with a meeting
with informers. The informers who he spoke to were Mr Eldridge
Ruiters, Mr Robile, Mr Mpumza and Mr Rampo;

133.3 W/O Madubedube knew that Mr Ruiters worked in the Kings Beach
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area, that he was in the King’'s Beach area on 9 - 10 December 2010
and that he knew the bush dwellers who lived at Kings Beach;

133.4 Mr Ruiters gave him information about five suspects, who he informed
W/O Madubedube were “gossiping under the influence”, in other
words, talking about having been involved in the plaintiff's rape when
drunk. The five suspects were “Bongile”, “Chris/Prince”, “Xolani”,
Mancane and Jakavula;

133.5 W/O Madubedube showed Mr Ruiters an ID kit photo previoulsy
prepared with the plaintiff by Sergeant Solomons on 12 December
2010. Mr Ruiters identified the person in the ID kit photo as “Bongile”. It
is common cause between the parties that the reference to “Bongile”

was in fact a reference to Sibongile Lawrence.

[134]W/O Madubedube also testified that, apart from drunken gossip related to him
by various informants, he never obtained any “tangible evidence” from Ruiters
or any other informant for that matter, which assisted him in tracing the
perpetrators. It is submitted by the defendants that Madubedube’s professional
opinion as an experienced detective, that he received no information from
Ruiters or anyone else on which he could reasonably and lawfully arrest
anyone, was vindicated by subsequent events.

[135] The allegation by the plaintiff that Ruiters clearly knew her assailant was not
supported in evidence, since several of the persons he named were eventually
cleared by DNA evidence. However, the fact that several of the persons named
by Mr Ruiters were found with the plaintiff's clothing and belongings, did

suggest that he had pertinent information about the attack on the plaintiff that
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was important to investigate.

[136]W/O Madubedube conceded that he in effect took no steps to track down the
persons whom Mr Ruiters identified as possible suspects on 15 December
2010. He made no attempt to track down the suspects “Chris/Prince” or “Xolani”
other than to speak to informers at the beach which from his pocketbook he did
on two occasions only, namely 15 December 2010 (when Mr Ruiters first
provided with the information regarding the possible suspects) and on 7
February 2011.

[137]He made no attempt to track down “Bongile’, whom Mr Ruiters had in fact
identified as the person in the ID kit photo, other than speaking to his
informants.

[138]He ultimately had no explanation for his failure to follow up on the information
that Mr Ruiters provided to him, save that in relation to Mancane, the
information was “hearsay” and that he could therefore not act upon it.

[139] Furthermore, W/O Madubelube failed to effectively follow up on the information
received from Ruiters in the informal identity parade.

[140] The municipal security officers informed W/O Madubedube that they were
rounding up the beach dwellers from the area. They suggested that he contact
the plaintiff and request her to come to Kings Beach for an informal identity
parade. He did so.

[141] He testified that he arranged for the bush dwellers to be lined up and asked the
plaintiff to try and identify her assailant. He knew that after the line up the
municipality intended to remove them from the bush area and therefore he
should have known that he may never see the bush dwellers or have the

opportunity to interact with them again. He did not take the names and details
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of the bush dwellers. He did not ask any of them whether they knew Sibongile,
Xolani, Prince/Chris or Mancane. He did not ask Mr Ruiters whether any of
these suspects, whose names he had just provided him with, were amongst the
bush dwellers present at the informal identity parade. He also did not ask Mr
Mpumlo.

[142]He pasted the ID kit photo at the municipal offices at Kings Beach, but he did
not ask the municipal officers, including Mr Mpumlo, whether they knew or
recognised the person depicted in it. It was not clear from his evidence whether
or not he asked the bush dwellers whether they recognised the person in the
identity kit photo. His response was evasive and he simply said that he had
distributed it amongst the bush dwellers. This is not supported by any entry in
his investigation diary or pocket book.

[143]In any event, even if W/O Madubedube did do so, it does not assist him. This is
because, on his own version, he distributed the ID kit photo to the bush
dwellers but did not follow up with the bush dwellers in any way. Having
distributed the ID photo amongst the bush dwellers, he did not ask them
whether they recognised the person depicted in it. He failed to do so, despite
knowing that they were about to be forcibly removed from the beach front and
that he may never see them or have the opportunity to interact with them again.

[144] A voice identification parade could also have been conducted as the plaintiff

had been blindfolded for most of the night. This was not done.

W/O Madubedube’s failure to obtain and view CCTV footage
[145] The plaintiff also alleged that W/O Madubedube “failed to obtain CCTV footage

from the municipal street cameras and instead indicated to the plaintiff that she
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would have to obtain it herself” and that he “never viewed the footage and also
failed to act on the footage given to him by the plaintiff”.

[146] On 13 December 2010, W/O Madubedube contacted the plaintiff and asked her
to meet him at the Humewood Fire Station in order to view the CCTV footage.
The Plaintiff was accompanied by Mr Majwa. They both testified that W/O
Madubedube met them at the Fire Station, introduced them to the person who
operated the monitors and left shortly afterwards without viewing any footage
with them. W/O Madubedube admitted leaving the plaintiff and Mr Majwa at the
fire station but said that he only did this towards the end of the viewing period. It
is not necessary for me to make a finding as to when W/O Madubedube left the
fire station.

[147] The first time that W/O Madubedube, or any other SAPS officer for that matter,
had viewed all of the relevant footage was shortly before his testimony at trial.
Until W/O Madubedube testified, SAPS’ version was that the CCTV footage
had been viewed and that nothing of value could be seen on it.

[148] Yet, during cross examination W/O Madubedube admitted that until the day
before he testified, he was wholly unaware of the fact that the CCTV video
footage of 10 December 2010 depicts a man, walking in the vicinity of Kings
Beach and later on, loitering around the Kings Beach parking lot. Even if it is
doubtful whether or not this man is a good match for the description of the
plaintiff's assailant, W/O Madubedube had not known of his existence and had
done nothing to follow up on him being a potential assailant or witness.

[149] The defendants’ submission that most of the footage would have been of no
use in the sense that it would not have led to any tangible evidence which could

lead to the identification of the plaintiff's assailant is of no consequence. W/O
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Madubedube did not view the full CCTV footage which was available to him, as
he should have.

[150]1 make no finding on whether or not W/O Madubedube obtained the CCTV
footage from Rampo or via SSG. What is relevant is that he did not view all of
this footage. While it is difficult to understand why the plaintiff who had
appointed (and paid for) SSG to assist the police with their investigation, chose
not to view the footage in an effort to try and make an identification of her
assailant, it is not necessary for this court to have any regard to this in order to
make a finding on whether Madubedube should have viewed the CCTV
footage.

[151] The defendants cannot rely on the assertion that it would have been a
reasonable assumption on the part of W/O Madubedube that the plaintiff would
look at that footage provided to her by SSGs to identify the assailant. This is a
task he should have facilitated and followed up with the plaintiff on. He did not
do so.

[152] The only reasonable inference that the Court can draw is that W/O
Madubedube’s inaction in relation to the CCTV footage was grossly negligent:

[153] From the evidence at trial it can be concluded that, at most, he spent under
four hours viewing the sixty hours of CCTV footage. The bulk of this time (three
out of the four hours) was spent on 10 February 2011, which was an
unreasonably long time after the incident occurred. W/O Madubedube missed
critically important footage, namely the footage of a potential suspect. If W/O
Madubedube had viewed the footage earlier on in the investigation he could
have used it to try and trace the suspect, for example by showing still images of

the footage to Mr Ruiters and to the bush dwellers who were rounded up by the
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Municipality on 15 December 2010. In addition, he could have shown it to the
plaintiff in order to see whether she recognised the man who is visible on the
footage of 10 December 2010.

[114] | accept that the plaintiff's assailant may never be found. It is not clear that she
can positively identify her assailant. Whilst this may be true, it does not
exonerate W/O Madubedube or W/O Andrews from their failure to view the full
CCTV footage. It is clear that W/O Madubedube did not view the full CCTV
footage immediately after the incident and follow up on all possible leads. The
plaintiff does not need to prove that had W/O Madubedube viewed the CCTV
footage it would necessarily have lead to an arrest and conviction of her
assailant. She has shown that that W/O Madubedube did in fact fail to take all

reasonable steps to follow up on possible leads to identify her assailant.

Failures to test DNA evidence found at the crime scene

[115] Constable de Wal recorded that when he conducted the investigation of the
crime scene, the body fluid dog was available but was not used. During his
forensic investigation of the crime scene on the morning of 10 December 2010,
Constable de Wal collected a number of exhibits. One those was Exhibit “A”, a
piece of newspaper, which he noted had “possible blood stains on it for DNA
analysis”.

[116] On 14 December 2010, Constable de Wal addressed a letter to the Forensic
Science Laboratory (‘FSC”) in Port Elizabeth in relation to his forensic
investigation of the scene where the plaintiff was held captive and repeatedly
raped. In relation to Exhibit “A”, he noted that it had possible blood and semen

stains on it and that “it looks as if someone wiped themselves on [it]". He
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instructed the FSC to determine whether there was any blood or semen on
Exhibit “A”, in addition to determining whether DNA analysis would be possible
and to keep the exhibits safe.

[117] On 10 February 2011, the FSC addressed a letter to W/O Madubedube. It
confirmed that blood had been found on Exhibit “A”. It stated further that should
the Public Prosecutor require DNA analysis, FSC should be notified four
months in advance of the trial date.

[118] No further testing or analysis was conducted in relation to Exhibit “A” until the
plaintiff requested this during the course of this litigation. It emerged during the
litigation process that the sample was sent to the Forensic Science Laboratory
in Cape Town on 15 March 2011 to hold in safekeeping but the laboratory was
not requested to analyse it. It was returned to the FCS unit in Port Elizabeth on
18 August 2011. The sample was found during the course of this year and was
sent for analysis.

[159]On 16 July 2018, when the proceedings resumed, the defendants’ counsel
informed the plaintiff's legal representatives and the Court that the test sample
of Exhibit “A” was at the Cape Town Forensic Science Laboratory. It had been
sent to the Pretoria Science Laboratory to be analysed and the report was
expected within the week.

[160]On 20 July 2018, Captain D Morgan of the SAPS Forensic Science Laboratory,
Arcadia, Pretoria, subjected the blood stain, “A” to DNA analysis and provided a
report in relation to such. The report excluded Jakavula, Mancane and
Sibongile Lawrence as the donors. The male DNA profile found in the blood
stain is identical to the male DNA profile found in the plaintiff's vaginal swabs.

[161]In examination in chief, W/O Madubedube testified that when exhibits are
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collected at a crime scene they are sent to the FSC PE for a preliminary
investigation to determine whether there is blood or semen on the relevant
exhibits. If the preliminary analysis is positive, the exhibits are sent to FSC CT

for DNA analysis.

[162] He conceded that:

118.1 By 14 December 2010, he was aware of Colonel De Wal’s letter
requesting the FSC PE to determine if there was any material present
on the exhibits, which would make DNA analysis possible. Thus, he
was aware that DNA analysis would be crucial in the plaintiff’'s case.

118.2 It was the investigating officer’s job to follow the DNA lead.

118.3 It was the investigating officer who needed to satisfy himself that DNA

evidence could help.

[163] Thus, it was the investigating officer’s obligation to follow up and to ensure that
crucial DNA analysis, for example in relation to Exhibit “A,” was conducted
timeously. The fact that SAPS were at all times capable of doing so was
demonstrated by the fact that they did so within a week in the context of this
litigation. It was clearly SAPS’ duty to analyse all available evidence.

[164]W/O Madubedube and SAPS failed to take steps to have all the DNA evidence
evaluated timeously. Doing this eight years after the fact and in response to a
request for discovery in the context of civil litigation was plainly an
unreasonable delay and a breach of SAPS’ legal duty to conduct a reasonably

effective investigation.
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W/O Madubedube’s alleged failure to follow up on information given to him by the

plaintiff.

[165] The plaintiff also alleged that W/O Madubedube “failed to follow up on
information given to him by the plaintiff that her abductor had informed her that
he had been recently released from St Albans Prison after serving a 15 year
sentence for killing his girlfriend”.

[166]W/O Madubedube denied this in his evidence. He stated that he did make
enquiries in that regard from the prison authorities, but that they had stated to

him that the information was too sparse to identify such a person. | accept this.

W/O Madubedube’s actions in arresting and charging persons that plaintiff was

adamant were not the abductor.

[167] The plaintiff further alleged that W/O Madubedube decided to arrest and charge
Jakavula “in circumstances where the plaintiff had made it clear that [he] was
not the abductor”.

[168]W/O Madubedube’s pocket book, as well as the investigation diary,
demonstrate that this perception of the plaintiff was wrong. W/O Madubedube
was aware of the allegation of a gang-rape and accepted that he also had to
look for the other rapists. | accept that it was entirely reasonable for him to
follow up on leads which in his opinion were credible even if the plaintiff
disagreed with him.

[169]Jakavula was arrested by patrolling police officials over the weekend, before
W/O Madubedube took over the investigation. He was arrested after he was

found in possession of the plaintiff's clothing and personal belongings stolen
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from her car. Two further charges (for theft and for being in possession of
suspected stolen goods) were therefore added to the charge of rape. W/O
Madubedube had ample reason to arrest and charge Jakavula despite the fact

that the plaintiff was adamant that he was not her abductor.

W/O Madubedube’s alleged inability to conduct investigation due to lack of transport

and airtime.

[170] The plaintiff alleged that W/O Madubedube was unable to conduct the
investigation properly because of a lack of transport and insufficient airtime on
his cellphone. | do not agree with this. W/O Madubedube clearly had his own
transport, as he was able to investigate at various places in and around Port
Elizabeth, fetch witnesses, attend at Kings Beach on more than one occasion,
etc. His investigation was only interrupted by a lack of transport was on the day
he took over the investigation, namely 13 December 2010, when he used
Colonel Engelbrecht’s vehicle and had to leave the plaintiff at the Humewood

Fire Station in order to take it back to Colonel Engelbrecht.

The plaintiff's allegation that due to SAPS inaction she had to conduct the

investigation herself.

[171] The plaintiff alleges that because of her perceptions of weaknesses in the
investigation, she “herself has had to conduct the investigation and collect
evidence”. | accept that her perceptions of the investigation were not entirely
correct. There was aspects of the investigation that this court cannot find fault
with. Certain of the plaintiff's allegations and complaints have not, on closer

examination, been supported. It may be that her incorrect perception
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commenced in early January 2011 when, as the plaintiff alleged, she called
Colonel Engelbrecht of the FCS Unit to make enquiries about the progress in
the investigation and was then told that the docket was with the prosecutors.

[172] She testified that she understood from that that the investigation was done and
that the matter had gone to Court, but to make sure about what this meant, she
contacted the organisation “POWA” who apparently confirmed her notion that
the investigation was complete and the matter was out of the hands of the
police.

[173] It was clearly demonstrated during her cross-examination on this score that she
was under a complete misapprehension and that that occasion was just one of
the many occasions where a docket in an ongoing investigation had to regularly
go to the prosecutors in control of that specific case.

[174]Both the investigation diary and the pocket book of W/O Madubedube
demonstrated clearly that the investigation was not complete and was still
ongoing. The plaintiff's misunderstanding of this process led to her appointing
SSG private investigators to investigate the matter.

[175] The plaintiff also complained that W/O Madubedube did not keep contact with
her and informed her as to the progress in the investigation. This complaint was
not supported by the evidence which showed that Madubedube meticulously
recorded each time he made contact with her and informed her about that very
progress in the case (before SSG became involved).

[176] W/O Madubedube’s evidence was that on some occasions she was courteous
and on other occasions she would slam down the phone in his ear. Clearly this
affected his willingness to make contact with her.

[177] Although the plaintiff was mistaken about aspects of the investigation, it is not
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at all surprising that the plaintiff formed the perceptions that she did. My overall
impression of W/O Madubedube is that he was a very poor witness. His
evidence was laboured and wandered without clear direction. He appeared to
conduct his investigation with little plan in mind. He meticulously recorded
everything he did, but the overall impression one is left with is that there is
much that he did not do which he could have done and should have done. He
did conduct an investigation of sorts but the investigation was characterised by
a number of glaring omissions which could only have left the plaintiff with the
clear impression that he was doing very little to follow up on all possible leads
which might lead to the apprehension of her assailant. In the circumstances it is
not surprising that she became slightly “hysterical” and difficult to deal with or
that she contacted a number of civil society organisations, various police
officials higher up the chain of command, private investigators and eventually

lawyers to try and galvanise W/O Madubedube into some sort of action.

CONCLUSIONS ABOUT THE DEFENDANTS’ LIABILITY IN NEGLIGENCE

The First Defendant, the Minister of Safety and Security

[178]1 do not agree with the defendants’ contention that “a vast majority of the
plaintiff's allegations of negligence was based on her subjective perceptions
and, in the cold light of the Court, turned out to be false”. While some of the
plaintiff's allegations of negligence were not borne out by the facts, she was

correct about many significant and glaring omissions.

[179] For the reasons already outlined above, | conclude that the SAPS were grossly

negligent in the performance of their duties. Both the search for the plaintiff at
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Kings Beach and the subsequent investigation did not meet the standards
expected of reasonable police officers.

[180]It is not suggested that the search for the plaintiff nor the subsequent criminal
investigation had to be perfect. That is clearly too high a standard from the
police. The only requirement is that a reasonably diligent and skilful search and
investigation had to be carried out.!” In my mind for the reasons that | have set
out above, neither the ground search, air search nor investigation by W/O
Andrews and W/O Madubedube was carried out with the diligence and skill
required of a member of SAPS — the duty underpinned by the Constitution and

to which its citizens are entitled to reply upon.

The Second Defendant, Brigadier Koll
[181] The plaintiff alleges against the second defendant, Brigadier Koll, that he:
(1 failed to “supervise” the members of the SAPS stationed at Humewood
Police Station in their search for the plaintiff on the night of 9/10
December 2010.
(i) gave the plaintiff an undertaking on 3 June 2011, that he would
personally supervise the investigation of her complaints arising out of
the incidents on 9 December 2010, which undertaking the Second

Defendant failed to carry out adequately or at all.

[182] The evidence was clear, however, that the second defendant was not even
aware of the search during the night of 9/10 December 2010 and he certainly

was at no stage in charge of that search.

17 Saaiman and Others v Minister of Safety and Security and Another 2003 (3) SA 496 (O) at 509 G
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[183] Moreover, the evidence is overwhelming that that investigation of the plaintiff’s
allegations of abduction and rape was carried out by a specialised unit (FCS)
which did not fall under Brigadier Koll, but fell under the command of Colonel
Engelbrecht at the time.

[184]Brigadier Koll was clearly at no stage in charge of the investigation because
FCS was. There is insufficient evidence to find that he made any undertaking to
the plaintiff, and consequently no grounds for a finding of negligence against

him.

The Third Defendant, W/O Madubelube

[185]While | for the reasons above | have found that W/O Madubedube was
negligent in the manner in which he conducted his investigation, | find that he
was at all times acting in the course and scope of his employment and there is

no reason to find against him in his personal capacity.

The Fourth Defendant, Sergeant Solomons
[186] Insofar as the fourth defendant, Sergeant Adine Solomons is concerned, the
plaintiff alleges that the fourth defendant:
(i) failed to compile the initial identikit of the plaintiff’'s abductor and rapist;
(i) failled to display any, alternatively sufficient, skill and/or experience
and/or knowledge in utilising the SAPS identikit (software) in attempting
to compile an identikit of her abductor; and
(i) failed to carry out her undertaking to return to “complete” the aforesaid

compilation of an identikit.
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[187] Sergeant Solomons, who is now stationed at Worcester, refuted all these
allegations in her evidence and she was not cross-examined at all. She testified
that on the morning that W/O Madubedube was appointed as the investigating
officer, he requested her to go to the plaintiff's mother’s house in Port Elizabeth
to compile the identikit and that she spent approximately 1% hours with the
plaintiff in order to do so. The resultant identikit compiled by her was as good
as she could achieve with the assistance of the plaintiff.

[188] When Sergeant Solomons learnt in February 2011 from W/O Madubedube that
the plaintiff was dissatisfied with the compilation, she arranged for another
identikit compiler, Sergeant Amanda Steenkamp in Johannesburg, to compile
another identikit.

[189] There is insufficient evidence to find that the fourth defendant was negligent. It
appears she followed the instructions of her superiors and carried out the tasks
assigned to her. Despite differences with the later identikit prepared by
Sergeant Steenkamp, it has not been demonstrated that there are errors in her

work product, or that these errors were unreasonable in the circumstances.

WRONGFULNESS

[190] Wrongfulness is “an essential and discrete element which has to be established
for delictual liability to ensue.”*8

[191]Khampepe J explained the meaning of wrongfulness in the Country Cloud

judgment as follows?®

‘Wrongfulness is an element of delictual liability. It functions to

18 Stedall and Another v Aspeling and Another 2018 (2) SA 75 (SCA) at para [11]
19 Country Cloud Trading CC v MEC Department of Infrastructure Development [2014] ZACC 28; 2015 (1) SA
1 (CC) paras 20-21,
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determine whether the infliction of culpably caused harm demands the
imposition of liability or, conversely, whether “the social, economic and
other costs are just too high to justify the use of the law of delict for the
resolution of the particular issue”. Wrongfulness typically acts as a
brake on liability, particularly in areas of the law of delict where it is

undesirable and overly burdensome to impose liability.’

[192] The Constitutional Court of Appeal in Loureiro ?° articulated that the
wrongfulness enquiry focuses on -“...the conduct and goes to whether the
policy and legal convictions of the community, constitutionally understood,
regard it as acceptable. It is based on the duty not to cause harm — indeed to
respect rights — and questions the reasonableness of imposing liability.”

[193]Brand JA in Za v Smith and Another?! explained wrongfulness as expressing
the conclusion that public or legal policy considerations require that the
conduct, if paired with fault, is actionable. And if conduct is not wrongful, the

intention is to convey the converse:

“that public or legal policy considerations determine that there should be no
liability; that the potential defendant should not be subjected to a claim for

damages”, notwithstanding his or her fault.”

[194]When considering the issue of wrongfulness in Carmichele®> Hefer JA

described it as:

. a proportionality exercise with liability depending upon the interplay of

20 Loureiro v Imvula Quality Protection (Pty) Ltd;2014 (5) BCLR 511(CC); 2014 (3) SA 394 (CC) para 53
212015 (4) SA 574 (SCA); [2015] 3 All SA 288 (SCA) at paragraph 15
22 Carmichele v Minister of Safety and Security, supra
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various factors. Proportionality is consistent with the Bill of Rights, but that
exercise must now be carried out in accordance with the “spirit, purport and
objects of the Bill of Rights” and the relevant factors must be weighed in the
context of a constitutional State founded on dignity, equality and freedom and
in which government has positive duties to promote and uphold such values.”

[195] The Defendants argue that to hold the SAPS liable for the manner in which they
conducted the search and investigation for the plaintiff, would have a “chilling
effect” on the proper exercise of the important investigative duties that the
police have in terms of our Constitution and the South African Police Service
Act, 68 of 1995, and will probably indeed have the seriously inhibiting effect
complained of in Hill v Chief Constable of West Yorkshire.??

[196] The Defendants referred to a recent judgment in the United Kingdom handed
down by the Supreme Court,?* where two women, respectively referred to as
“‘DSD” and “NBV”, were sexually attacked by one Worboys who had committed
a legion of sexual offences against women over a period of five years. The
plaintiff, DSD, was among Worboys’ first victims and NBV became a victim of
Worboys some years later. Many other women were attacked by Worboys
before and after the attack on NBV. The two women brought proceedings
against the Commissioner of the London Metropolitan Police Service (MPS) for
the alleged failure of the police to conduct effective investigations into Worboys’
crimes. The claims were brought under sections 7 and 8 of the (UK) Human
Rights Act (HRA) of 1998. The MPS accepted that significant errors were
committed by the police in each of the investigations into the crimes committed

against the women. It was also accepted that the HRA imposes a general duty

23[1987] 1 All ER 1173 (CA).
24 Commissioner of Police of the Metropolis v DSD and Another [2018] UKSC 11 (delivered on 21 February
2018)
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on the police to investigate ill-treatment amounting to a violation of Article 3 of
the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR). The Justices were unanimous that in order to give rise to a
breach of the aforesaid Article, the errors in the investigation would need to
have been serious.

[197] This judgment is not binding on me but the discussion on the principles is
persuasive. It is my finding that the errors in the search and investigation in the
matter before me were indeed serious, with obvious and significant
shortcomings. The failure of W/O Gerber to search the entire dune area up to
the area “F” and beyond to the area “G” marked on Exhibit “A1” which included
the area “F2” where the plaintiff was held captive is the most significant and
serious shortcoming of the entire procedure. This coupled with the air search’s
failure to use the “Night sun” light at their disposal to search this same area has
had an egregious impact on the plaintiff's life from then onwards. The “no-fly”
zone was not a barrier to conducting this search with the tools at their disposal,
and they would not have had to breach the “no-fly” zone in order to do this.

[198] The investigation by SAPS, on the night of 9 December 2010 and early morning
of 10 December 2010, and in the days and weeks following the traumatic
incident meant the loss of a window of opportunity that reasonable,
experienced police officers would have availed themselves of. The failure to
search, question and investigate all bush dwellers in and around Kings Beach
with any sense of urgency at all from 9 December 2010 to when they were
removed from the area on 15 December 2010 is in my opinion a serious and
significant short coming on the part of the SAPS investigation.

[199] As mentioned, crimes against women and children are of alarming proportions
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in this country. The police are legally required to attend to investigations such
as the one before me in an appropriately thorough manner, fully utilising and
applying the skills and resources that are available to them for this purpose.
The purpose of the Police Service is for the efficient execution of its
constitutional obligations to prevent, combat and investigate crime, to protect
and secure the inhabitants of the Republic and their property, and to uphold
and enforce the law. The consequences of inefficient, negligent, wrongful or
sub-standard execution of these obligations can be dire, and damages flow
from this.

[200]If our police service is not held to account for their actions and inactions it will
have a chilling effect on the ability of members of our society to enjoy the
freedoms guaranteed to them by the Constitution. It could potentially lead to the
further use of “self-help” to resolve crimes. This practice is already prevalent in
many sectors of our society due to a purported loss of trust in the ability of
SAPS to protect South African citizens.

[201] The trust that the public is entitled to repose in the police also has a critical role
to play in the determination of the Minister’s liability in this matter. Public policy
and legal considerations impose an obligation on the Police to fulfil their
obligations and a failure to do so must lead to a finding that their conduct is

wrongful.

CAUSATION
[202] There can be no liability if it is not proved on a balance of probabilities that the
conduct of the defendant caused the harm. Whether an act can be identified as

a cause depends on a conclusion drawn from available facts or evidence and
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relevant probabilities.

[203] The Constitutional court in Lee?® held that to determine causation there should
be two distinct enquiries. The first is a factual enquiry into whether the negligent
act or omission caused the harm giving rise to the claim. If it did not, then that is
the end of the matter. If it did, the second enquiry, a juridical problem, arises.
The question is then whether the negligent act or omission is linked to the harm
sufficiently closely or directly for legal liability to ensue or whether the harm is
too remote. This is termed legal causation.?®

[204] Factual causation, unlike legal causation where the question of the remoteness
of the consequences is considered, is not in itself a policy matter but rather a
guestion of fact which constitutes issues connected with decisions on
constitutional matters as contemplated by section 167(3)(b) of the
Constitution.?’

[205] The criterion for determining factual causation is the well-known ‘but-for test’. In
the case of an omission, it lays down the enquiry as to whether, but for the
defendant’'s wrongful and negligent failure to take reasonable steps, the
plaintiff's loss would not have ensued.

[206] Application of the ‘but-for’ test is not based on mathematics, pure science or
philosophy. It is a matter of common sense, based on the practical way in
which the ordinary person’s mind works against the background of everyday-life
experiences. As was pointed out in similar vein by Nugent JA in Minister of

Safety and Security v Van Duivenboden:?®

‘A plaintiff is not required to establish the causal link with certainty, but only to

25 Lee v Minister for Correctional Services 2013 (2) SA 144 (CC)

26 |bid at para 38

27Ibid at para 38

28 Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA).
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establish that the wrongful conduct was probably a cause of the loss, which
calls for a sensible retrospective analysis of what would probably have
occurred, based upon the evidence and what can be expected to occur in the

ordinary course of human affairs rather than metaphysics.’

[207]In applying this common sense, practical test, a plaintiff therefore has to
establish that it is more likely than not that but for the defendant’s wrongful and
negligent conduct, his or her harm would not have ensued.

[208] The Constitutional Court has confirmed that in the case of an omission the ‘but-
for test’ requires that a hypothetical positive act be inserted in the particular set
of facts, the so-called ‘mental removal of the defendant’s omission’. This means
that reasonable conduct of the defendant would be inserted into the set of
facts. If this rule is applied too strictly there could be an injustice. This requires
some flexibility. There is no magic formula by which one can establish a causal
nexus. The existence of the nexus will be dependent on the facts of a particular
case.?®

[209] Postulating hypothetical lawful, non-negligent conduct on the part of a
defendant is thus a mental exercise in order to evaluate whether probable
factual causation has been shown on the evidence presented to court.

[210] The defendant argues that as the plaintiff claims for a psychiatric injury and its
sequelae and that the psychiatric injury was caused by the multiple rapes of the
plaintiff by an unknown person / unknown persons, rapes that the SAPS were
not aware of and which they could not have prevented, the plaintiff's claim

cannot succeed since she cannot prove that the damage she suffered was

29 Lee v Minister for Correctional Services, supra at para 41
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caused by the alleged actions or omissions of the defendants.

[211] The defendants argue that the fact that the plaintiff allegedly entertained certain
perceptions of a defective police investigation into the identity of the culprit/s,
and that those perceptions may have acted as an additional psychological
stressor, the defendants cannot be held liable for her perceptions of a defective
investigation unless this court finds that all her perceptions are in fact correct.
They also argue that the plaintiff's consequent litigation against the police
prolonged and impeded her recovery.

[212] The defendants submitted that, irrespective of this Court’s finding as to the
issues of wrongfulness and negligence on the part of the police, the plaintiff's
claim cannot succeed since she has been unable to prove the damage suffered
by her were as a result of the alleged actions or omissions of the defendants.

[213] Professor Subramaney was the first witness to give evidence on the psychiatric
consequences of the trauma on the plaintiff. During the cross-examination of
Professor Subramaney, the proposition was put to her that it does not matter
what the correct diagnosis at present is of the plaintiff's psychopathology, since
that pathology flowed directly from the brutal assault and rape and the future
treatment envisaged for her, whatever the correct diagnosis, would be very
similar. She agreed with this proposition.

[214] Following the evidence of Professor Subramaney, and after she was excused,
the Court suggested that the remaining experts, Mr Reynolds, Dr Collin and Dr
Olivier, have a joint conference in an attempt to reach agreement on the trauma
suffered by the plaintiff, the consequences thereof and the prognosis in regard
thereto.

[215] The parties agreed to this proposition. Discussions were consequently held
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between the aforesaid experts and they reached agreement on certain issues

which agreement was contained in a joint Minute filed of record as Exhibit “E”.

[216] For purposes of this judgment, the relevant paragraphs of that Minute can be

paraphrased as follows:

216.1.

216.2.

216.3.

216.4.

216.5.

216.6.

The plaintiff was severely traumatised by a prolonged and life-
threatening incident occurring over 9/10 December 2010 (the assault,
abduction and continuous rape) as a result of which she sustained
serious psychological and psychiatric sequelae which have led to
serious functional impairment in social and occupational domains;
Although various psychiatric and psychological diagnoses were made
and reported on in the various reports, these did not impact on the
matter before the Court, as the outcomes remain similar;

The prolonged and severe trauma suffered by the plaintiff cannot be
divided into sub-units that are quantifiable with any level of
psychological or psychiatric validity, as was also testified to by
Professor Subramaney;

From a psychological and psychiatric point of view, the prolonged life-
threatening incident carries the predominant causative weight in the
psychiatric illness diagnosed in the case of the plaintiff;

The plaintiffs subjective experience of the quality of the SAPS
investigation contributes to, maintains and aggravates the psychiatric
illness;

The civil litigation (embarked upon by the plaintiff) is a contributing

factor to the poor treatment outcomes to date.

[217] The experts agreed that the traumatic incident itself was the predominant cause
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of her injury. It is common cause that the defendants are not responsible for
this traumatic injury but this cannot absolve them from responsibility for the
exacerbation of the initial trauma of the prolonged and life threatening incident.
The experts agreed that the severity of the plaintiff's trauma is directly related to
the initial injury, the length of time she endured this trauma and the events
which took place subsequently.

[218] Professor Subramaney testified as follows in this regard:

“To what extent can we attribute the failure by SAPS to find her between twelve
and two...to what extent can we attribute that to her PTSD?

My advice to the court would be that you know in the way we look at outcomes
for PTSD and prolongations of exposure in that way the impact could have
been bigger. In other words if the police had managed to find her, she would
have been spared further trauma which as | understand it, continued to occur
from the times that you mentioned SAPS could have found her to when she

was eventually...she managed to escape.”

[219]Dr Franco Collin for the defendant compared the trauma to poison and thus that
“the higher or more intense or the more severe or the more poisonous,
obviously the resultant effect will be much worse.” He testified in this regard
that Ms Kawa had experienced an extreme dose of trauma “to the extent that

would baffle the mind.”

[220] He confirmed that the length of the trauma was as important a contributor to the
effects of it as any of the other contributor, for example violence, intrusion,
physical damage, duration, invasion of privacy, removal of freedom. He also
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described the duration of the trauma as “incredibly important” in terms of
outcome.

[221] Even though Dr Collin qualified this statement by saying that this only refers to
the difference in days or months, not hours, it is abundantly clear applying a
common sense approach that the delay in finding the plaintiff on the night of 9
December 2010 or early hours of 10 December 2010 unduly prolonged her
exposure to the trauma and had significant impact on the extent of the trauma.

[222] 1t is without doubt that W/O Gerber and W/O Smith must have foreseen that
their failure to conduct the search for the plaintiff with the diligence and skill
required would have caused her damage. At that stage they could possibly
have foreseen that their omissions could lead to severe bodily harm and/or
trauma. Not finding her in the early hours of the morning of 10 December 2010
meant that her exposure to the terror and trauma of being held captive and
repeatedly raped was unnecessarily prolonged by a number of hours.

[223]1f SAPS had conducted a reasonably effective search of King Beach, the
plaintiff would have been found by 1:30 at the latest. Thus, she would have
been spared a further 4.5 hours of her ordeal. This was almost one-third of the
total time of the trauma, which gave rise to her injury.

[224] Similarly, both W/O Andrews and W/O Madubedube must have foreseen that
their failure to act swiftly and round up all bush dwellers for investigation as well
as to view the CCTV footage could result in the assailant not being found and
that this would have caused or maintained any already existing psychiatric
damage.

[225] Thus, “but for” SAPS’ negligent search and investigation, the plaintiff would not

suffer the injury that she currently suffers.
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[226] Paragraph 2(g) and (j) of the expert minute provides as follows:
‘g. Ms Kawa’s subjective experience of the quality of the SAPS investigation
(amongst other factors) contributes to, maintains and aggravates the

psychiatric illness.

J. The civil litigation is a contributing factor to the poor treatment outcomes to

date.”

[227]In response to questioning by the court, Prof Subramaney stated that the
nature of the police investigation “has a huge impact” on Ms Kawa’'s PTSD and
depression.

[228]Ms Norton testified that whenever Ms Kawa was forced to engage with
reminders of the trauma, she would experience a regression. Each time, she
would regress to a level that was lower than the previous time and she had
many such regressions over the past seven years. From the outset, typical
reminders of the trauma were, her engagement with the investigation and then
subsequently with the litigation.

[229] It took up a lot of her therapeutic space. Thus, her recovery had been delayed.
Ms Kawa had struggled to come to terms with the way the case was
investigated because she felt that the way it had been investigated did not give
her sense that justice had been served. Thus, she was trying to regain some
sense of control and some semblance of restoration in her experience of her
safety in the world.

[230] According to the plaintiff, engaging in the civil litigation was essential to her not

being silenced and thus to her recovery. She saw it as essential to regaining

Page 62 of 68



her voice and in breaking the silence, not just for her but for other victims of
sexual violence too. Dr Collin found that her resultant decision to become
embroiled in protracted and expensive litigation, constitutes a psychological
stressor which could impact on and aggravate her psychopathology.

[231] The defendants are of the view that because she has voluntarily chosen to
institute legal proceedings and these legal proceedings also impact negatively
on the plaintiffs mental health, she is the cause of her ill health. | cannot
countenance this argument. The plaintiff has in exasperation and desperation
resorted to legal proceedings to try and assist her in holding the SAPS to
account for their failure to do their job properly. The plaintiff has a right to
institute legal proceedings, she did not do so frivolously, and to argue that
exercising her legal right is exacerbating her ill health can in itself be seen as
undermining the rights of citizens to hold the police service to account for
negligence or wrongfulness. This cannot be accepted and this is not a message
that the SAPS would want conveyed to the public.

[232] The measure of the damage suffered as a result of the negligent search and
investigation does not need to be quantified scientifically. There is little doubt
that the plaintiff has suffered significant trauma. The omissions of SAPS caused
the plaintiff harm and it is my finding that it is sufficiently closely linked to the
harm that she suffered. There is no doubt in my mind that, adopting a common
sense approach, the plaintiff has discharged the burden of proving that there is
a causal link between the omissions of SAPS and harm she has suffered. |
accordingly hold the defendant liable for 40% of the damages that the plaintiff

has suffered.
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COSTS

[233] The plaintiff seeks certain costs orders as follows:

233.1

233.2

233.3

233.4

233.5

233.6

233.7

233.8

The costs of two counsel, including the costs of counsel travelling by
air from Johannesburg to Port Elizabeth for trial and the preparation
for trial and of heads of argument.

the costs of two firms of attorneys, on the basis that the plaintiff is
resident in Johannesburg;

the reasonable costs of the assessments of the plaintiff by Prof
Subramaney, Mr Trevor Reynolds and Ms Pamela Norton for
purposes of preparation of their expert reports;

the costs of procuring the expert reports of Prof Subramaney, Mr T
Reynolds, Ms P Norton, Mr H Engelbrecht and Mr PY Olivier;

the costs of the plaintiff's legal representatives consulting with the
expert witnesses namely expert reports of Prof Subramaney, Mr T
Reynolds, Ms P Norton, Mr H Engelbrecht and Mr PY Olivier;

the plaintiff's travelling costs incurred in attending the assessments
of Prof Subramaney, Mr T Reynolds and Ms P Norton and of the
defendant’s experts Dr L Olivier and Dr F Collin;

the reasonable travel costs (by air) of the plaintiff's expert witnesses
Prof Subramaney, Mr T Reynolds, Ms P Norton, Mr H Engelbrecht
and Mr PY Olkivier from Johannesburg to Port Elizabeth for
purposes of attending trial and giving evidence;

the reasonable accommodation expenses of the plaintiff's expert
witnesses Prof Subramaney, Mr T Reynolds, Ms P Norton, Mr H

Engelbrecht and Mr PY Olivier while in Port Elizabeth for purposes of
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attending trial and giving evidence.

[234] No evidence was lead in support of the costs orders which do not follow the
ordinary course.

[235] The general rule is that a litigant who resides in a town distant from the seat of
the court is entitled to engage an attorney in the place where she resides and
that in such a case the cost of a second (correspondent) attorney at the seat of
the court is justified.3°

[236] Most if not all of the plaintiff's expert witnesses are from Gauteng. They had to
travel to Port Elizabeth to testify. | will accordingly make an order that they are
entitled to their costs of travel and accommodation together with travel costs if
any for the plaintiff to consult with the said experts.

[237] As noted above, Mr Engelbrecht’s evidence did not assist the court as it was
based on facts that were not in evidence, and facts which the court ultimately
did not find. | do not allow any expert witness costs associated with calling
Major Engelbrecht.

[238]In the normal course the Plaintiff is not entitled to the costs of travel for her
counsel. | have no information on which to base a decision that the plaintiff is
entitled to the costs of her counsel’s travel costs from Johannesburg. Such
information as there is must be put to the taxing master and dealt with on

taxation. To make such an order would usurp the taxing master’s function.3!

THE ORDER

[239] | make the following order:

30 Sonnenburg v Moima 1987 (1) SA 571 (T)
31 Marshall v Minister of Defence 1970(1) SA 251(E)
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[1] The action against the first defendant is granted with costs.

[2] The actions against the second, third and fourth defendant’s in their

personal capacities are dismissed.

[3] It is declared that:

3.1

3.2

3.3

3.4

3.5

SAPS was under a legal duty to conduct a reasonably effective
search for the plaintiff (during the night of 9 — 10 December
2010);

SAPS was under a legal duty to conduct a reasonably effective
investigation into the plaintiff's case;

SAPS negligently breached these duties;

SAPS’s negligent breach of its duties in regard to the failure to
conduct a proper search and investigation makes the first
defendant liable for 40% of the damages that plaintiff proves;
and

The first defendant is directed to pay the plaintiff's costs of this

trial.

[4] The plaintiff’'s costs are to include:

4.1

4.2

4.3

4.4

The costs of two counsel;

the costs of two firms of attorneys, on the basis that the plaintiff
is resident in Johannesburg;

the reasonable costs of the assessments of the plaintiff by Prof
Subramaney, Mr Trevor Reynolds and Ms Pamela Norton for
purposes of preparation of their expert reports;

the costs of procuring the expert reports of Prof

Subramaney, Mr T Reynolds, Ms P Norton, and Mr PY Olivier;
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4.5

4.6

4.7

4.8

4.9

S SEPHTON

the costs of the plaintiff's legal representatives consulting with
the expert withesses namely expert reports of Prof Subramaney,
Mr T Reynolds, Ms P Norton, and Mr PY Olivier;

the plaintiff's travelling costs (if any) incurred in attending the
assessments of Prof Subramaney, Mr T Reynolds and Ms P
Norton and of the defendant’'s experts Dr L Olivier and Dr F
Collin;

the reasonable travel costs (by air) of the plaintiffs expert
witnesses Prof Subramaney, Mr T Reynolds, Ms P Norton, and
Mr PY Olivier from Johannesburg to Port Elizabeth for purposes
of attending trial and giving evidence;

the reasonable accommodation expenses of the plaintiff's expert
witnesses Prof Subramaney, Mr T Reynolds, Ms P Norton, and
Mr PY Olivier while in Port Elizabeth for purposes of attending
trial and giving evidence;

the costs of the opposed application for postponement and
separation of issues, including the costs of two counsel as per

the Order of Court dated 6 February 2018.

ACTING JUDGE OF THE HIGH COURT

For the Plaintiff: Norton Rose Fulbright (Mr D Kapelus, Johannesburg) and

Bogwana Burns Inc (Port Elizabeth).
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Advocate Bruinders SC with Advocate Lewis

For the Defendants: The State Attorney (Ms M Naidoo), Port Elizabeth
Advocate Mouton SC with Advocate Wolmarans.

Matter heard: February 2018, 16 July to 2 August 2018.

Final argument: 15 August 2018

Date of judgment: 22 November 2018
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