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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is 

not binding on the Constitutional Court or any member of the Court. 

 

On Tuesday 21 August 2012, at 10h00, the Constitutional Court will hear an application for 

confirmation of and an appeal against the declaration of constitutional invalidity of a certain 

section of the National Credit Act (NCA) by the Western Cape High Court (High Court).  

The High Court found that the section authorises arbitrary deprivation of property in violation 

of the Constitution.  That section provides that a credit provider will lose his rights to reclaim 

monies lent if he was not registered to provide credit in terms of the NCA at the time of the 

loan.  Failure to register in terms of the NCA renders the credit agreement void. 

 

The applicant, the National Credit Regulator (NCR), and the fourth respondent, the Minister 

of Trade and Industry (Minister), oppose the confirmation of and appeal against the 

declaration of invalidity.  The first respondent, Mr Fillipus Albertus Opperman, argues that 

the declaration of invalidity should be confirmed and that the appeal should be dismissed. 

 

In 2009 Mr Opperman lent the second respondent, Mr Jacobus Boonzaaier, R7 million. Mr 

Opperman was not registered to provide credit.  Mr Boonzaaier admitted that he could not 

repay the debt and Mr Opperman applied for his sequestration.  The High Court granted a 

provisional sequestration order, but refused to grant a final sequestration order due to 

concerns relating to compliance with the NCA. 

 

In this Court, the NCR submits that the High Court erred in finding that the section is 

unconstitutional.  It argues that, on a proper interpretation, the section gives a court a 

discretion whether to deny the credit provider a right to recover monies lent.  

 

Mr Opperman argues that the section impermissibly infringes his common law right to 

restitution and his constitutional right not to be deprived of property arbitrarily.  The Minister 

submits that there is no violation of the Constitution and that if there is an infringement then 

the section should be interpreted to afford the court a discretion. 

 


