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INTRODUCTION 

 

1. In these proceedings, the first respondent (to whom I shall refer as 

Mr Opperman) sought inter alia an order declaring section 89(5) of 

the National Credit Act No. 34 of 2005 (“the NCA”), 

unconstitutional.1 

 

2. The Western Cape High Court delivered judgment in the matter on 

17 April 2012, in terms whereof it declared only section 89(5)(c) of 

the NCA to be inconsistent with section 25(1) of the Constitution 

and thus invalid and referred its Order to this Court for 

confirmation.2   

 

3. On 10 May 2012 the appellant (to which I shall refer as “the 

Regulator”) filed a notice of appeal. 

 

4. The proceedings accordingly relate to: (a) the appeal; and (b) the 

confirmation of the order of the Court a quo.  The Fourth 

Respondent, to which I shall refer as “the Minister” opposes the 

confirmation of the order of the Court a quo. 

  

                                                           
1
 Record:  Vol. 1; Amended Notice of Motion; page 26; par 2. 

2
 Record: Vol. 4; Judgment; page 262; par 48. 
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5. These submissions are structured as follows: 

 

5.1. First, I address the plain wording of section 89(5)(c) (“the 

textual interpretation”) and the Minister’s response to the 

challenge based on that interpretation. 

 

5.2. Second, I address the alternative interpretation proposed by 

the Regulator and the Minister’s response to the challenge 

based on that interpretation. 

 

5.3. Third, I address the question of remedy in the event that this 

Court finds that: (a) the textual interpretation renders section 

89(5)(c) unconstitutional; (b) it cannot reasonably interpret 

the impugned section in accordance with the alternative 

interpretation; or (c) that the alternative interpretation also 

results in the subsection being unconstitutional. 

 

6. It should be noted at the outset that Mr Opperman initially sought an 

order that section 89(5) of the NCA in its entirety fell to be declared 

unconstitutional, despite having laid no basis on which to impugn: 

 

6.1. Section 89(5)(a), viz, that the credit agreement is void as 

from the date the agreement was entered into. 
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6.2. Section 89(5)(b), viz, that the credit provider must refund to 

the consumer any money paid by the consumer under that 

agreement to the credit provider, with interest. 

 

7. It is accordingly submitted that the Court a quo correctly found that 

although on the face of it the constitutional challenge is directed at 

the whole of section 89(5) of the NCA, on closer scrutiny the 

complaint in the factual context of the current matter is in substance 

directed only at paragraph (c) of the provision rather than the 

subsection as a whole.3  The first respondent appears to have 

accepted the narrow ambit of the challenge in light of its failure to 

have pursued the challenge in respect of sections 89(5)(a) or 

89(5)(b). 

THE PLAIN WORDING OF SECTION 89(5) OF THE NCA AND 

THE RESPONSE TO THE CONSTITUTIONAL CHALLENGE 
 

The plain wording of section 89(5) 

 

8. For the sake of convenience, section 89(5) of the NCA is quoted in 

its entirety: 

“89   Unlawful credit agreements 
 

                                                           
3
 Record: Vol. 4; page 232; par 9. 
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(5)  If a credit agreement is unlawful in terms of this 
section, despite any provision of common law, any 
other legislation or any provision of an agreement to 
the contrary, a court must order that- 
(a) the credit agreement is void as from the date the 

agreement was entered into; 
(b) the credit provider must refund to the consumer 

any money paid by the consumer under that 
agreement to the credit provider, with interest 
calculated- 

    (i) at the rate set out in that agreement; and 
(ii) for the period from the date on which the 

consumer paid the money to the credit 
provider, until the date the money is 
refunded to the consumer; and 

(c) all the purported rights of the credit provider 
under that credit agreement to recover any 
money paid or goods delivered to, or on behalf 
of, the consumer in terms of that agreement are 
either- 
(i) cancelled, unless the court concludes that 

doing so in the circumstances would 
unjustly enrich the consumer; or 

(ii) forfeit to the State, if the court concludes 
that cancelling those rights in the 
circumstances would unjustly enrich the 
consumer.” 

 

9. It is well-established that in interpreting a statute, the point of 

departure is to determine the plain meaning of the words in the 

relevant statutory provision.4 

 

                                                           
4
 Mankayi v Anglogold Ashanti Ltd 2011 (3) SA 237 (CC) at  par 70 and Wary Holdings (Pty) Ltd v 

Stalwo (Pty) Ltd and Another 2009 (1) SA 337 (CC) at par 58. 



6 

 

10. It is submitted that on its plain wording, section 89(5) of the NCA 

means that if a credit agreement is unlawful: 

 

10.1. A Court must order that it is void from the date on which it 

was entered into. 

 

10.2. A credit provider must refund to the consumer any money 

paid under that agreement with interest. 

 

10.3. All purported rights of the credit provider under that 

agreement are either cancelled (unless the Court concludes 

that doing so in the circumstances would unjustly enrich the 

consumer) or forfeited to the State if the Court concludes that 

cancelling those rights in the circumstances, would unjustly 

enrich the consumer. 

 

11. Of relevance to the aforegoing is: 

 

11.1. Section 40(1) of the NCA which makes an application for 

registration as a credit provider peremptory if: 
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(a) That person, alone or in conjunction with any 

associated person, is the credit provider under at least 

100 credit agreements, other than incidental credit 

agreements; or 

(b) The total principal debt owed to that credit provider 

under all outstanding credit agreements, other than 

incidental credit agreements, exceeds the threshold 

prescribed in terms of section 42(1), which amount is 

R 500 000.00. 

 

11.2. Section 40(4) of the NCA, which provides that a credit 

agreement entered into by a credit provider who is required 

to be registered but who is not so registered is an unlawful 

agreement and void to the extent provided for in section 89. 

 

11.3. Section 89(2), which provides that subject to certain 

exceptions, a credit agreement is unlawful if at the time that it 

was made, the credit provider was unregistered and the NCA 

requires that the credit provider be registered. 
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None of these provisions have been challenged in these 

proceedings. 

 

12. It is submitted that on the textual interpretation, there is no residual 

discretion afforded to the Court once the agreement has been 

declared void.  In other words, the Court has one of two options, 

either to cancel purported rights of the credit provider or to order 

forfeiture to the State in the instance prescribed under the section.   

 

13. It is submitted that the mere fact that section 89(5)(c), on its plain 

wording, constitutes a departure from the common law, does not 

render the subsection unconstitutional.  As recognised by this Court, 

the lawgiver has the power to change or adapt the common law, 

provided that the change is not inconsistent with the Constitution.5  

Accordingly, the enquiry is whether section 89(5)(c) is consistent 

with the Constitution, and more particularly section 25(1) thereof. 

 

14. A determination in this regard entails the following enquiry6: 

 

14.1. Whether there is an infringement of a constitutional right. 

 

                                                           
5
 Law Soc of SA v Minister of Transport 2011 (1) SA 400 (CC) at par 69 to 71. 

6
 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 

(CC) at par 44. 
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14.2. If so, whether such infringement is justified under section 36 

of the Constitution, the limitation clause. 

The alleged infringement of section 25(1) of the Constitution 

 

15. Section 25(1) of the Constitution provides as follows: 

“No one may be deprived of property except in terms of a law 
of general application, and no law may permit arbitrary 
deprivation of property.” 

 

16. Though the drafting of section 89(5)(c) of the NCA is by no means a 

model of clarity, the fourth respondent accepts that the “purported 

rights” referred to in section 89(5)(c) relates to the credit provider’s 

rights of restitution.  Construed as such, it is accepted that the 

subsection results in a deprivation of property.7   Accordingly, the 

only submission made in relation to the challenge based on section 

25(1) of the Constitution is that such deprivation is not arbitrary. 

 

17. As regards the interpretation of arbitrariness, in Wesbank8, this 

Court held as follows: 

“[65] In its context 'arbitrary', as used in s 25, is not limited to 
non-rational deprivations, in the sense of there being no 
rational connection between means and ends. It refers to a 

                                                           
7
 Record: Vol. 4; Judgment; page 235; par 13. 

8
 FNB of SA Ltd t/a Wesbank v CSARS; FNB of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) 

SA 768 (CC). 
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wider concept and a broader controlling principle that is more 
demanding than an enquiry into mere rationality. At the same 
time it is a narrower and less intrusive concept than that of 
the proportionality evaluation required by the limitation 
provisions of s 36. This is so because the standard set in s 
36 is 'reasonableness' and 'justifiability', whilst the standard 
set in s 25 is 'arbitrariness'. This distinction must be kept in 
mind when interpreting and applying the two sections. 

[66] It is important in every case in which s 25(1) is in issue 
to have regard to the legislative context to which the 
prohibition against 'arbitrary' deprivation has to be applied; 
and also to the nature and extent of the deprivation. In 
certain circumstances the legislative deprivation might be 
such that no more than a rational connection between means 
and ends would be required, while in others the ends would 
have to be more compelling to prevent the deprivation from 
being arbitrary. 

..... 

[100] Having regard to what has gone before, it is concluded 
that a deprivation of property is 'arbitrary' as meant by s 25 
when the 'law' referred to in s 25(1) does not provide 
sufficient reason for the particular deprivation in question or 
is procedurally unfair. Sufficient reason is to be established 
as follows:   

(a) It is to be determined by evaluating the relationship 
between means employed, namely the deprivation in 
question and ends sought to be achieved, namely the 
purpose of the law in question. 

(b) A complexity of relationships has to be considered.   

(c) In evaluating the deprivation in question, regard must 
be had to the relationship between the purpose for the 
deprivation and the person whose property is affected. 

(d) In addition, regard must be had to the relationship 
between the purpose of the deprivation and the nature 
of the property as well as the extent of the deprivation 
in respect of such property. 

(e) Generally speaking, where the property in question is 
ownership of land or a corporeal moveable, a more 
compelling purpose will have to be established in order 
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for the depriving law to constitute sufficient reason for 
the deprivation than in the case when the property is 
something different and the property right something 
less extensive. This judgment is not concerned at all 
with incorporeal property. 

(f) Generally speaking, when the deprivation in question 
embraces all the incidents of ownership, the purpose 
for the deprivation will have to be more compelling than 
when the deprivation embraces only some incidents of 
ownership and those incidents only partially. 

(g) Depending on such interplay between variable means 
and ends, the nature of the property in question and 
the extent of its deprivation, there may be 
circumstances when sufficient reason is established 
by, in effect, no more than a mere rational relationship 
between means and ends; in others this might only be 
established by a proportionality evaluation closer to 
that required by s 36(1) of the Constitution.  

(h) Whether there is sufficient reason to warrant the 
deprivation is a matter to be decided on all the relevant 
facts of each particular case, always bearing in mind 
that the enquiry is concerned with 'arbitrary' in relation 
to the deprivation of property under s 25.  ...” 

 

18. In Reflect-All 1025 CC9 this Court reiterated that an applicant 

relying on section 25 of the Constitution, will have to show that the 

impugned provisions are either procedurally unfair, or that 

insufficient reason is proffered for the deprivation in question, in 

other words it is substantively arbitrary.10  In addition, the Court held 

that the idea is not to protect private property from all State 

                                                           
9
 Reflect-All 1025 CC v MEC for Public Transport, Roads & Works, Gauteng Provincial Govt 2009 (6) 

SA 391 (CC). 
10

 At para 37. 
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interference, but to safeguard it from illegitimate and unfair State 

interference.11 

 

19. It has also been recognised by this Court that property rights in our 

new constitutional democracy are far from absolute; they are 

determined and afforded by law and can be limited to facilitate the 

achievement of important social purposes.12 

 

20. It is apparent from the aforegoing, that in determining whether the 

impugned section results in an arbitrary deprivation of property, a 

two-fold enquiry must be undertaken: 

 

20.1. Whether the impugned provision is procedurally fair; and 

 

20.2. Whether on a substantive level, there is sufficient reason for 

the deprivation. 

 

21. As regards the question of procedurally fairness, this Court has held 

in a section 25(1) arbitrariness investigation, procedural fairness is a 
                                                           
11

 At para 33. 
12

 Reflect-All 1025 CC v MEC for Public Transport, Roads & Works, Gauteng Provincial Govt 2009 (6) 
SA 391 (CC) at para 33.  See too:  Mkontwana v Nelson Mandela Metropolitan Municipality and 
Another; Bissett and Others v Buffalo City Municipality and Others; Transfer Rights Action Campaign 
and Others v MEC, Local Government and Housing, Gauteng and Others (KwaZulu-Natal Law 
Society and Msunduzi Municipality as Amici Curiae) 2005 (1) SA 530 (CC) at para 82. 
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flexible concept and that the requirements that must be satisfied to 

render an action or a law procedurally fair depends on all the 

circumstances.13  It is respectfully submitted that section 89(5)(c) of 

the Constitution does indeed provide for a procedurally fair process 

for the following reasons: 

 

21.1. The orders contemplated by section 89(5) are made by the 

Courts.  Though in the context of the exercise of a discretion, 

this Court has indeed recognised the difference between a 

government official taking decisions in the exercise of a 

discretion, as compared with a Court doing so.14  A Court or 

tribunal will act in a manner consistent with the Constitution. 

 

21.2. The consequence of a Court making an order under section 

89(5) of the NCA is that it will do so only after having 

considered the evidence presented by both parties and 

having considered the respective arguments presented on 

behalf of each party. 

                                                           
13

 Mkontwana v Nelson Mandela Metropolitan Municipality and Another; Bissett and Others v Buffalo 
City Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local Government 
and Housing, Gauteng and Others (KwaZulu-Natal Law Society and Msunduzi Municipality as Amici 
Curiae) 2005 (1) SA 530 (CC) at par 65. 
14

 Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of 
Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 
936 (CC) at par 46. 
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22. On a substantive level, it is submitted that there is “sufficient 

reason” for the deprivation when regard is had, particularly to the 

following averments made on behalf of the Minister: 

 

22.1. That the objective sought to be achieved by section 89(5) in 

particular is to serve as a deterrent to unregistered credit 

providers in circumstances where unsuspecting (and most 

often vulnerable) members of the public are at risk.15  

Indeed, according to the Minister, the very purpose of the 

impugned provision is to protect the public against 

unscrupulous money lenders.16  In this regard, the Minister 

has also explained the historical position in terms of which a 

significant percentage of micro lenders continued to trade in 

an uncontrolled environment and given that the requirements 

under the NCA are even more stringent than was previously 

the case it is likely to result in an even lower number of 

registered credit providers.17 

 

                                                           
15

 Record:  Vol.1; Answering Affidavit on behalf of the Minister; page 81; par 77.1. 
16

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 81; par 79. 
17

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 75; par 66.1. 
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22.2. That the impugned section takes account of the power 

imbalances between the position of the credit provider and 

that of the consumer.18 

 

22.3. That the property that is affected by section 89(5) is 

specifically limited to purported rights under the credit 

agreement in question.19 

 

22.4. That the NCA is aimed at providing consistent treatment of 

different credit products and credit providers.20   In this 

regard, the Minister has explained that the NCA seeks to 

avoid a situation where lenders who operate unlawfully do so 

at the expense of the registered sector and ultimately the 

consumer.21 

 

22.5. That to permit unregistered credit providers to make valid 

contracts and thereby continue trading indefinitely would 

defeat the intention of the legislature by depriving the public 

of the protection given against unregistered credit 

                                                           
18

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 81; par 77.2. 
19

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 81; par 77.3. 
20

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 64; par 38. 
21

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 76; par 66.2. 
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providers.22  Indeed, the Minister has referred to the 

Memorandum on the Objects of the National Credit Bill which 

states that it would ensure that credit providers will have “a 

real incentive to avoid unlawful agreements.”23 

 

22.6. That the NCA also seeks to discourage reckless credit 

granting24 and to encourage responsible borrowing.25 

 

22.7. That the requirement of registration:  (a) facilitates 

administration and control of the industry26; (b) facilitates 

information gathering and record keeping27; (c) facilitates 

compliance with applicable law, regulations and rules of 

conduct28 and enables disciplinary action29; (d) facilitates 

effective communication.30 

 

22.8. That the legislature opted for section 89(5) of the NCA 

instead of making it an offence to transgress the 

                                                           
22

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 76; par 66.4. 
23

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 77; par 66.6. 
24

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 64; par 38.2.2. 
25

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 64; par 38.2.1. 
26

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 69; par 54.1. 
27

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 70; par 54.2. 
28

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 70; par 54.3. 
29

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 70; par 54.4. 
30

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 70; par 54.5. 
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requirements of registration.31 For that reason too, the 

legislature considered section 89(5) of the NCA to be a 

reasonable and effective means of enforcement.32  The 

Minister has explained in this regard that the legislature was 

cognisant of the fact that criminal sanction did not act as a 

sufficient deterrent to unlawful and unscrupulous lenders.33 

 

22.9. It should also be emphasised that the NCA does not 

necessarily apply to all instances of a person providing credit 

on an ad hoc basis to a personal friend in an amount 

exceeding R 500 000.34  Indeed, section 4 of the NCA which 

deals with its application states (subject to certain 

qualifications and exceptions), that it applies “to every credit 

agreement between parties dealing at arm's length and 

made within, or having an effect within the Republic”.  The 

NCA identifies certain arrangements where the parties are 

not dealing at arm's length. 

 

23. For these reasons, I respectfully submit that there is indeed 

“sufficient reason” for the alleged deprivation and for that reason 

                                                           
31

 This submission is made subject to section 54 of the NCA. 
32

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 76; par 66.4. 
33

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 74; par 66.4. 
34

 Record: Vol. 4; Judgment; page 247; par 28. 
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alone it cannot be contended that the impugned provision results in 

an arbitrary deprivation of property. 

 

24. It is accordingly submitted that there is no infringement of section 

25(1) of the Constitution. 

 

The justification enquiry 

 

25. If notwithstanding the above submissions, this Court finds that there 

is an infringement of a constitutional right (for example, on the basis 

that there may not be “sufficient reason” for a deprivation under 

section 89(5)(c) in all instances), then I respectfully submit that such 

infringement is in any event justified in terms of section 36 of the 

Constitution. 

 

26. In Bhulwana35   it was held that when considering the legitimacy of 

a limitation that: 

“(T)he Court places the purpose, effects and importance of 
the infringing legislation on one side of the scales and the 
nature and effect of the infringement caused by the 
legislation on the other. The more substantial the inroad into 
fundamental rights, the more persuasive the grounds of 
justification must be.” 

                                                           
35

 S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) at par 18. 
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27. It is respectfully submitted that the following factors are relevant to a 

limitation of the impugned constitutional rights: 

 

27.1. First, the nature of the right in question.  In this regard it 

should be emphasised that unlike most of the other rights in 

the Constitution, section 25 is couched in the negative.   

Differently put, it is submitted that the section allows for a 

deprivation of property in terms of a law of general 

application, provided that it does not amount to an arbitrary 

deprivation.  Indeed, as recognised by this Court, it is now 

well-established that the purpose of section 25 is to protect 

existing private-property rights and to serve the public 

interest, mainly in the sphere of land reform but by no means 

limited thereto.  Its purpose is also to strike “a proportionate 

balance between these two functions”.36 

 

27.2. Second, the Minister has explained the importance and 

purpose of the limitation.  Submissions in this regard have 

already been made and will not be repeated, save to 

emphasise that the objective of the impugned provision is 

                                                           
36

 Haffejee NO and Others v Ethekwini Municipality and Others 2011 (6) SA 134 (CC) at par 31. 
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deterrence and that the NCA places a high premium on 

consistency of treatment. 

 

27.3. Third, there are a number of factors that are of relevance to 

the proportionality enquiry: 

 

27.3.1. The impugned provision applies to a finite and 

circumscribed list of persons and transactions: 

(a) It applies only in respect of an unlawful 

credit agreement, the purpose of which the 

Minister has explained as being 

specifically to cater for particularly 

vulnerable categories of consumers and to 

arise only in instances of non-compliance 

with the prescribed statutory framework.37 

(b) It specifically excludes consumers who 

induced a credit provider or attempted to 

obscure or oppress certain information.38 

(c) It excludes instances where a credit 

provider had applied for registration and is 

                                                           
37

 Record:  Vol.1; Answering Affidavit on behalf of the Minister; page 74; par 63.2. 
38

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 74; par 63.3. 
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awaiting a determination of that 

application, within a stipulated timeframe. 

(d) The impugned section is inextricably linked 

to the unlawful credit agreement. 

(e) The threshold requirements for the section 

to apply are relatively high (i.e.  R 

500 000.00 or 100 transactions).39 

(f) The NCA applies only to credit agreements 

between parties dealing at arm’s length 

and made within or having effect within the 

Republic, subject to certain exceptions.40  

The NCA provides for a range of 

circumstances in which the parties are not 

considered to be dealing at arm’s length.41 

(g) Credit providers that were previously 

required to be registered and fall between 

the newly determined threshold, may apply 

for a clearance certificate to be released 

from the obligation to be registered.42 

                                                           
39

 Section 40. 
40

 Section 4. 
41

 Section 4(2)(b). 
42

 Section 42(3)(b). 
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27.3.2. The order under section 89(5)(c) can only be 

granted by a Court of law as opposed to 

administrative functionaries. 

 

27.3.3. A transgression of the requirements of registration 

does not constitute an offence.  There is 

accordingly no criminal sanction for non-

compliance.43 

 

27.3.4. Provided an application complies with the 

provisions of the NCA and the applicant meets the 

criteria for registration, the NCA must register the 

applicant subject to section 48.44  It should be noted 

in this regard that section 46 of the NCA provides 

for the disqualification of natural persons in certain 

circumstances, including the conviction in the last 

ten years of certain offences and removal from 

offices of trust on account of fraud or 

misappropriate of funds. 

                                                           
43

 Record:  Vol. 1; Answering Affidavit on behalf of the Minister; page 76; par 66.4. 
44

 Section 45(3). It should however be noted that a failure to comply with a notice under section 54 of 
the NCA constitutes an offence. 
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27.3.5. If a person qualifies to be registered as a credit 

provider, the Regulator must further consider the 

application, relating to inter alia the commitments, if 

any, made by the applicant or any associated 

person in connection with combating over-

indebtedness, including whether the applicant or 

any associated person has subscribed to any 

relevant industry code of conduct approved by a 

regulator or regulatory authority.45  This requirement 

is key to fulfilling the objectives of the NCA. 

 

27.3.6. It is a condition of every registration under the NCA 

that the registrant must: (a) permit the Regulator or 

any person authorised by the Regulator to enter any 

premises at or from which the registrant conducts 

the registered activities during normal business 

hours, and to conduct reasonable inquiries for 

compliance purposes, including any act 

contemplated in section 154 (1) (d) to (h); and (b) 

                                                           
45

 Section 48(1) of the NCA. 
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comply with every applicable provision of the NCA, 

the Financial Intelligence Centre Act, 2001 (Act 38 

of 2001); and applicable provincial legislation within 

any province in which the registrant conducts, 

engages in, or makes available the registered 

activities.  These conditions specifically arise from 

registration. 

 

27.3.7. To permit an unregistered credit provider to claim 

restitution under an agreement which is void under 

the NCA, would defeat the intention of the 

legislature by depriving the public of the protection 

given by the NCA.46 

 

28. For these reasons, I respectfully submit that if this Court finds that 

there is an infringement of constitutional rights, such infringement in 

justified in terms of section 36 of the Constitution. 

                                                           
46

 See:  Rooiberg Minerals Development Co Ltd v Du Toit 1953 (2) SA 505 (T) at 508 – 509. 
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THE ALTERNATIVE INTERPRETATION AND THE RESPONSE TO 

THE CONSTITUTIONAL CHALLENGE 
 

29. If notwithstanding the submissions advanced in the preceding 

section, this Court was to find that on its plain wording section 

89(5)(c) infringes section 25(1) of the Constitution, then it is 

submitted that the section can in any event be saved by affording it 

an alternative but permissible interpretation. 

 

30. The following preliminary points should however be made in this 

regard: 

 

30.1. The basis of Mr Opperman’s challenge is that section 

89(5)(c) falls foul of the Constitution insofar as it does not 

confer a discretion on the Court.47   

 

30.2. The absence of a discretion in section 89(5)(c) also 

concerned the High Court in this regard.  Indeed, the High 

Court found as follows in this regard: 

 

                                                           
47

 Record: Vol. 1; Founding Affidavit; page 44; par 56 to 60. 
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(a) That information concerning the extension of credit 

by an individual on an ad hoc basis, and not in the 

course of business is hardly likely to contribute 

meaningfully to the exercise contemplated in the 

legislation.48 

 

(b) That there are a number of indications in the NCA 

that the legislature conceived of credit providers 

who require to be registered are those engaged in 

the business of providing credit to consumers.49  

However, the judgment observed that it is not 

evident from the NCA why a person providing credit 

on an ad hoc basis to a personal friend should have 

to provide information to the Regulator.50  The Court 

a quo accordingly concluded that the facts of the 

current case demonstrate that an ad hoc lender of 

money, who is not in the business of providing 

credit has been caught within the ambit of the 

impugned provision, the objects of which do not 

bear on the type of transaction in which he is 

                                                           
48

 Record: Vol 4; Judgment; page 244; par 24. 
49

 Record: Vol 4; Judgment; page 245; par 26 and 27. 
50

 Record: Vol 4; Judgment; page 247; par 28 and 29. 
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engaged.51  The Court accordingly found an 

arbitrary deprivation of property on both substantive 

and procedural grounds.52 

 

31. In other words, it is submitted that the High Court’s primary difficulty 

was that the impugned section caught within its ambit persons and 

transactions that ought not to have been included within the purview 

of this peremptory provision.  

 

32. It is submitted that in order to address both Mr Opperman’s 

concerns as well as those of the High Court, the impugned section 

is susceptible to an alternative interpretation in terms whereof it be 

read so as to vest a Court with a residual discretion in addition to 

the two options provided for in the section.53  In this regard, the 

fourth respondent aligns itself entirely with the submissions made by 

the Regulator,54 which are not repeated. 

 

33. It is however submitted that there are two questions that arise as 

regards the alternative interpretation: 

                                                           
51

 Record: Vol 4; Judgment; page 254; par 36 and 37. 
52

 Record: Vol 4; Judgment; page 256; par 38. 
53

 Record: Vol. 1; Minister’s Answering Affidavit; page 79; par 67.2. 
54

 Appellant’s written submissions; par 21 and following. 
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33.1. Whether the impugned section is capable of being 

interpreted in accordance with the alternative interpretation. 

 

33.2. If so, whether the alternative interpretation results in a 

constitutionally compliant outcome. 

 

34. Section 39(2) of the Constitution enjoins every court, tribunal or 

forum, when interpreting any legislation, to “promote the spirit, 

purport and objects of the Bill of Rights”.   However, the interpretive 

process in conformity with the Constitution is limited to what the 

texts of the provisions in question are reasonably capable of 

meaning.55 

 

35. In my respectful submission, the text of section 89(5) is capable of 

being interpreted as follows:  the credit provider has a right to claim 

restitution unless the court concludes that cancelling the credit 

provider’s right of restitution would enrich the consumer.  This will, 

of necessity, entail a discretion on the part of the court.  In addition, 

                                                           
55

 South African Police Service v Police and Prisons Civil Rights Union and Another 2011 (6) SA 1 
(CC) at par 29 and the authorities cited therein including National Coalition for Gay and Lesbian 
Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 1 (CC) at par 24; South 
African Police Service v Public Servants Association 2007 (3) SA 521 (CC) at par 20; Investigating 
Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and 
Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 
(CC) in par 21 – 26; and Minister of Safety and Security v Sekhoto and Another 2011 (5) SA 367 
(SCA) at par 15. 
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the court may declare rights of restitution to be forfeited to the state 

if cancellation would unjustly enrich the consumer. 

 

36. In addition to the submissions made by the Regulator, I respectfully 

submit that support for the alternative interpretation is to be found in 

section 2(1) of the NCA read with section 3.  Section 2(1), under the 

heading of “interpretation” provides that the NCA “must be 

interpreted in a manner that gives effect to the purposes set out in 

section 3”.  Section 3, which addresses the purpose of the NCA 

states that its purposes are to promote and advance the social and 

economic welfare of South Africans, promote a fair, transparent, 

competitive, sustainable, responsible, efficient, effective and 

accessible credit market and industry, and to protect consumers, by 

inter alia: promoting equity in the credit market by balancing the 

respective rights and responsibilities of credit providers and 

consumers;56 and providing for a consistent and harmonised system 

of debt restructuring, enforcement and judgment, which places 

priority on the eventual satisfaction of all responsible consumer 

obligations under credit agreements.57 

 

                                                           
56

 Section 3(d). 
57

 Section 3(i). 



30 

 

37. It is respectfully submitted that the alternative interpretation does 

not implicate constitutional rights.  The Court is not limited to making 

one of the two orders that the plain wording of section 89(5) 

currently contemplates. Accordingly, the concern raised by the 

Court a quo that personal friends who are ad hoc lenders of money 

are automatically caught by section 89(5)(c), does not arise.  

Indeed, the basis upon which the Court a quo rejected the 

alternative interpretation was that it took the construction completely 

outside the context in which it was employed in the provision.58 

 

38. Finally, it is submitted that the consequence of the alternative 

interpretation is that the section will accord with the common law: 

 

38.1. In Jajbhay v Cassim 1939 AD 53759 Stratford CJ stated as 

follows:   

“Thus I reach my third conclusion, which is that Courts 
of law are free to reject or grant a prayer for restoration 
of something given under an illegal contract, being 
guided in each case by the principle which underlies 
and inspired the maxim. And in this last connection I 
think a Court should not disregard the various degrees 
of turpitude in delictual contracts. And when the delict 
falls within the category of crimes, a civil court can 
reasonably suppose that the criminal law has provided 
an adequate deterring punishment and therefore, 
ordinarily speaking, should not by its order increase the 

                                                           
58

 Record: Vol. 4; Judgement; page 236; par 16. 
59

 See too:  Afrisure CC v Watson NO 2009 (2) SA 127 (SCA) at par 39. 
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punishment of the one delinquent and lessen it of the 
other by enriching one to the detriment of the other. 
And it follows from what I have said above, in cases 
where public policy is not foreseeably affected by a 
grant or a refusal of the relief claimed, that a Court of 
law might well decide in favour of doing justice 
between the individuals concerned and so prevent 
unjust enrichment.” 

 
(Emphasis added) 

 
 

38.2. In Klokow v Sullivan 2006 (1) SA 259 (SCA) the Court 

held: 

“[18] In Jajbhay v Cassim, this Court, while affirming 
the principle underlying the par delictum rule - that 
courts must discourage illegal transactions - 
nevertheless recognised that its strict enforcement may 
sometimes cause inequitable results between parties 
to an illegal contract. To prevent inequities, therefore, it 
thus enunciated the principle that the rule must be 
relaxed where it is necessary to prevent injustice or to 
promote public policy. One such instance where the 
rule would be subordinated to 'the overriding 
consideration of public policy' was where the defendant 
would be unjustly enriched at the plaintiff's expense. 
The approach that commended itself in Jajbhay was 
that:  '(W)here public policy is not foreseeably affected 
by a grant or a refusal of the relief claimed, . . . a Court 
of law might well decide in favour of doing justice 
between the individuals concerned and so prevent 
unjust enrichment.'” 

 

(Emphasis added) 
 

THE REMEDY 
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39. The submissions in relation to remedy are made in the event that 

this Court finds that: (a) the textual interpretation renders section 

89(5)(c) unconstitutional; (b) it cannot reasonably interpret the 

impugned section in accordance with the alternative interpretation; 

or (c) that the alternative interpretation also results in the subsection 

being unconstitutional. 

 

40. In Mvumvu60 this Court held: 

 

“[40] The correct approach to the question of remedy in 
cases where an order of constitutional invalidity is 
contemplated is the following. If the court finds the 
challenged legislative provision to be inconsistent with the 
Constitution, s 172(1) of the Constitution   obliges the court 
to declare such provision invalid to the extent of the 
inconsistency. Thereafter the court must make an order that 
is just and equitable, which may include limiting the 
retrospective effect of the invalidity order or its suspension.” 

 

41. The Minister has asked that any order of constitutional invalidity be 

suspended for a period of two years so as to afford the legislature 

an opportunity to amend the NCA.61 

 

42. As regards a suspension of a declaration of invalidity, this Court has 

previously emphasised in Mistry62 that it is incumbent upon the 

                                                           
60

 Mvumvu v Minister of Transport 2011 (2) SA 473 (CC).  See too: Justice Alliance of SA v President 
of the RSA 2011 (5) SA 388 (CC) at par 98. 
61

 Record: Vol.1; Answering Affidavit on behalf of the Minister; page 83; par 85. 
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government organ wishing to keep an unconstitutional provision 

alive, to justify the basis therefor by providing relevant information. 

 

43. The Minister has contended that a period of two years is reasonable 

for an amendment to be properly considered and effected.   In this 

regard the Minister has explained that this remedy is sought 

because the consequence of a declaration on invalidity must be 

considered in light of a range of other provisions in the NCA as well 

as “the careful balance that the NCA has adopted as regards 

access to credit on the one hand and protection of vulnerable 

consumers on the other”.63 

 

44. It is well-established that the effect of the suspension is that the 

invalid law continues to operate with full force and effect.64  It is 

accordingly recognised that such an order, without more, will 

provide no recourse to Mr Opperman and other similarly situated 

persons despite this Court finding that section 89(5)(c) is 

unconstitutional.65 

 

                                                                                                                                                                                     
62

 Mistry v Interim Medical and Dental Council of South Africa and Others 1998 (4) SA 1127 (CC) at 
par 37. 
63

 Record: Vol. 1; Answering Affidavit on behalf of the Minister; page 84; par 86. 
64

 Jhb Metro Municipality v Gauteng Dev Tribunal 2010 (6) SA 182 (CC) at par 73. 
65

 C and Others v Department of Health and Social Development, Gauteng, and Others 2012 (2) SA 
208 (CC) at par 88 and following. 
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45. It is for this reason that the fourth respondent seeks a suspension of 

an order of constitutional invalidity coupled with an interim order of 

reading in.  The result thereof is that the consequences of any 

finding of unconstitutionality will be addressed pending the 

amendment of the NCA.66  

 

46. As regards the reading in on an interim basis, the fourth respondent 

is supportive of the proposal made by the Regulator in this regard.67 

 

CONCLUSION 

 

47. In the circumstances, I respectfully submit that the order of the 

Court a quo ought not be confirmed, alternatively that the order be 

varied to provide for: 

47.1. A declaration of invalidity. 

47.2. A suspension of the declaration of invalidity and a referral to 

Parliament for section 89(5)(c) to be amended. 

47.3. An interim order of reading in pending the amendment to the 

legislation. 

 

                                                           
66

 Johncom Media Inv Ltd v M and Others 2009 (4) SA 7 (CC) at par 40 and following. 
67

 Appellant’s Written Submissions; par 12.1. 
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48. Should it succeed in this application, the Minister seeks an order 

for costs. 

 

KARRISHA PILLAY 

Counsel for the Fourth Respondent 

 

 

29 June 2012 

Chambers 

Cape Town 
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