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INTRODUCTION 

 

1. These heads of argument are filed to assist the Court with 

the potential issues in relation to mootness and the First 

Respondent’s standing, as a result of the successful 

intervention of Standard Bank in the sequestration 

proceedings between First and Second Respondent and the 

subsequent discharge of the First Respondent’s rule nisi.   

 

2. As set out in the supplementary affidavit deposed to by First 

Respondent’s attorney of record, Gerhard Johan Gous, 

Standard Bank, the Intervening Applicant and a creditor of 

the Second Respondent successfully intervened in the 

sequestration proceedings between the First and Second 

Respondents on 7 August 2012, and the Western Cape High 

Court discharged the provisional order of sequestration in 

favour of the First Respondent and substituted a provisional 

order in favour of the Intervening Applicant. 

 

3. As a result of the discharge of the rule, First and Second 

Respondent no longer have a live controversy between 
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them.   

 

4. In National Coalition for Gay and Lesbian Equality and 

Others v Minister of Home Affairs and Others1 this Court 

said: 

 

“A case is moot and therefore not justiciable if it no 

longer presents an existing or live controversy which 

should exist if the court is to avoid giving advisory 

opinions on abstract propositions of law.” 

 

5. That definition of mootness has been met with the approval 

of this Court in subsequent decisions including Independent 

Electoral Commission v Langeberg Municipality.2 

 

6. As mentioned above, there no longer exists a live 

controversy before the Western Cape High Court between 

First and Second Respondents.   

 

7. However, in Independent Electoral Commission, this Court 

                                                           
1
  2000(2) SA 1 (CC) 

2
  2001(3) SA 925 (CC) at para 9 
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went further to say that a matter which is considered moot as 

per the definition above, is not necessarily an absolute bar to 

its justicability and that this Court has a discretion whether or 

not to consider it.3 

 

8. The manner in which this discretion should be exercised was 

set out in President, Ordinary Court Marshall and Others 

v Freedom of Expression Institute and Others,4 the 

conclusion being that Section 172(2) of the Constitution does 

not oblige this Court to hear proceedings concerning 

confirmation of orders of unconstitutionality of legislative 

measures which have since been repealed but has a 

discretion to do so and should consider whether any order it 

may make will have any practical effect either on the parties 

or on others.5 

 

9. Inasmuch as there exists no live controversy in the form of a 

pending matter between the First and Second Respondents, 

it is submitted that as the sequestration proceedings against 

the Second Respondent continue, albeit at the instance of a 

                                                           
3
  supra 

4
  1999(4) SA 682 (CC) 
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different creditor, that the First Respondent, as a potential 

creditor in the Second Respondent’s estate, has a 

substantial interest in the outcome of this matter, and that the 

hearing thereof would not be simply academic. 

 

10. In the event, that this Honourable Court were to find that the 

matter was moot it is submitted that the Court exercise its 

discretion in hearing the matter on the basis that it is both in 

the interests of justice as well as the fact that the outcome 

will have a practical effect on both the parties as well as 

others.   

 

11. It would be in the interest of justice for this matter to be heard 

and specifically in the public interest, in that it is undesirable 

for the order of invalidity of the Western Cape High Court, to 

remain in limbo, which would result in legal uncertainty for 

not only persons or entities in the business of providing credit 

and falling within the ambit of the National Credit Act, but 

also the larger public and persons who find themselves in a 

situation similar to that of the First Respondent. 

 

                                                                                                                                                                      
5
  Independent Electoral Commission supra para 9 
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12. The person providing credit will be unsure of whether they 

will fall within the ambit of Section 54’s notice and fine, or 

Section 89’s forfeiture clauses, or both. 

 

13. The second consideration in exercising a discretion in favour 

of hearing the matter, is whether or not the order will have a 

practical effect on the parties and on others.  It is clear that a 

confirmation of invalidity, or the dismissal thereof, will have a 

practical effect not only on the First and Second 

Respondents in relation to the sequestration proceedings, 

the status of First Respondent as a creditor, and the free 

residue in the Second Respondent’s estate, but also on the 

Appellant in terms of the regulation of the credit market.6 

 

14. Furthermore any order which this Court may make will have 

a practical effect on others specifically the creditors in the 

Second Respondent’s estate and the public in general, in 

concluding possibly unlawful loan agreements as well as 

money lenders.  

                                                           
6
  President, Ordinary Court Marshall supra at para 9, AAA Investments (Pty) Ltd v 

Microfinance Regulatory Council and Another 2007(1) SA 343 (CC) at para 27;  Van Wyk 
v Unitas Hospital (Open Democratic Advice Centre as amicus curia) 2008(4) BCLR 442 
(CC) at para 29;  Director of Public Prosecutions, Transvaal v Minister of Justice and 
Constitutional Development, and Others 2009(4) SA 222 (CC) paras 60 to 69;  Centre for 
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15. It is furthermore submitted that the First Respondent has 

standing in terms of Section 38(a) of the Constitution as he is 

acting in his own interest and has a sufficient interest in the 

declaration of invalidity in that confirmation of the order of 

invalidity, will cement the First Respondent’s claim as a 

creditor in Second Respondent’s sequestrated estate.7 

 

COSTS 

 

16. The issue of costs was not addressed in First Respondent’s 

heads of argument and the order of the High Court makes no 

provision for costs.  This was as a result of the fact that the 

First Respondent had asked for costs to be costs in the 

sequestration, which First Respondent is no longer a party 

to.   

 

17. Although in confirmatory proceedings, this Court has 

indicated that as a result of such proceedings being 

mandatory for the Court to hear, it is not appropriate to make 

                                                                                                                                                                      

Child Law v Minister of Justice and Constitutional Development and Others 2009(6) SA 
632 (CC) para 13 
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a costs order in such instances.8 

 

18. It is submitted that due to the change in circumstances in the 

proceedings before the High Court as well as the Appellant 

and Fourth Respondent’s continued opposition to the 

confirmation order, that should the First Respondent be 

successful, that costs incurred subsequent to 7 August 2012 

(intervention application in the High Court) be borne by the 

Appellant and Fourth Respondent jointly and severally.   

 

19. But for the unlawful provision in the National Credit Act, the 

First Respondent would not have had to seek judicial 

intervention and if successful should be awarded the 

appropriate costs.9 

 

________________________ 
ADV MARY-ANNE 
McCHESNEY 
Counsel for First Respondent 
Chambers 
CAPE TOWN 
16 August 2012 

 

                                                                                                                                                                      
7
  Ferreira v Levine; Fryenhoek v Powell 1996(1) BCLR 1 (CC);  LAWSA, Second Edition, 

Volume 5, Part 4, para 40 
8
  Geldenhuys v National Director of Public Prosecutions and Others 2009(1) SACR 231 

(CC) 
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