
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO:   CCT 34/2012 

WC COURT CASE NO:  24887/2010 

In the matter between: 

  

NATIONAL CREDIT REGULATOR Appellant 

  

and  

  

FILIPPUS ALBERTUS OPPERMAN  

 

JACOBUS BOONZAAIER 

 

THE MINISTER OF FINANCE 

 

THE MINISTER OF TRADE AND INDUSTRY 

First Respondent  

 

Second Respondent 

 

Third Respondent 

 

Fourth Respondent 

  

 

SUPPLEMENTARY AFFIDAVIT 

 

 

I, the undersigned, 

 

GERHARD JOHAN GOUS 

 

do hereby make oath and state: 

 

1. I am an adult male practising attorney at a firm of attorneys practising 

under the name Gerhard Gous Attorneys, Notaries and Conveyancers, 

7 Ryneveld Plaza, Ryneveld Street, Stellenbosch. 
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2. I am the attorney of record for the First Respondent and am duly 

authorised to depose to this affidavit on the First Respondent’s behalf. 

 

3. The contents of this affidavit are within my personal knowledge and 

belief and are both true and correct, save where the context indicates 

otherwise. 

 

4. I depose to this affidavit to apprise this Honourable Court of recent 

developments in the sequestration application between the First and 

Second Respondents which was pending in the Western Cape High 

Court, and which gave rise to the constitutional challenge of Section 

89(5) of the National Credit Act, 34 of 2005, which resulted in the High 

Court finding that Section 89(5)(c)(i) and (ii) were inconsistent with the 

Constitution and therefore invalid, giving rise to the confirmation and 

appeal proceedings currently pending before this Honourable Court for 

hearing on 21 August 2012. 

 

5. On 7 August 2012, Standard Bank, a secured creditor of Second 

Respondent, brought an urgent application for intervention in the 

provisional sequestration proceedings.  The following relief was sought: 

 

“1. The rules regarding form, notice and service be 

dispensed with, and the application be heard as a matter 

of urgency. 



 

 
3 

 

2. The intervening applicant be granted leave to intervene in 

the sequestration application launched against the first 

respondent by the applicant under case number 

24887/2010. 

 

3. That the provisional order of sequestration granted in 

case number 24887/2010 be discharged. 

 

4. That the first respondent’s estate be placed under 

provisional sequestration at the instance of the 

intervening applicant. 

 

5. That a rule nisi be issued calling upon all persons 

interested to show cause, if any, to the above Honourable 

Court on a date to be fixed by the above Honourable 

Court as to:- 

 

5.1 why the first respondent’s estate should not be 

placed under final sequestration; and 

 

5.2 why the costs of this application should not be 

costs in the administration of the first 

respondent’s insolvent estate. 
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6. Directing that the order be served on:- 

 

6.1 The first respondent at 3 Beethoven Street, La 

Pastorale, Stellenbosch; 

 

6.2 The provisional trustee of the first respondent’s 

estate, care of CK Trust at 2nd Floor, Tygervalley 

Chambers One, 27 Willie van Schoor Drive, Tyger 

Valley; 

 

6.3 The employees of the first respondent (if any) at 3 

Beethoven Street, La Pastorale, Stellenbosch; 

 

6.4 Every registered trade union representing the 

employees of the first respondent (if any); and 

 

6.5 The South African Revenue Service at 22 Hans 

Strijdom Avenue, Cape Town. 

 

7. For such further and/or alternative relief as the above 

Honourable Court may deem fit.” 

 

6. Despite the pending Constitutional Court hearing and despite 

opposition to the intervention application, the relief set out above was 

granted by the Honourable Cloete AJ.  
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7. As a result of the First Respondent’s rule nisi being discharged, the 

First Respondent is no longer a party to the sequestration proceedings 

which allowed First Respondent to raise the constitutional challenge.  

The First Respondent’s locus standi is now a potential issue. 

 

8. However, Standard Bank, the intervening creditor, obtained a rule nisi 

in their favour and the sequestration of the Second Respondent 

continues.   

 

9. First Respondent maintains that he has an interest in the sequestration 

proceedings as a potential creditor which is dependent upon the 

outcome of the proceedings before this Court.  In this regard the First 

Respondent has a direct interest and locus standi in the constitutional 

challenge and seeks to argue for the confirmation of the order granted 

by Binns-Ward J on 17 April 2012 should it be required by this 

Honourable Court.   

 

10. Furthermore and in light of the appeal of the confirmation order, it 

would be in the interests of justice for the matter before this Honourable 

Court to be fully ventilated in argument. 

 

11. The above will be more fully ventilated by counsel during argument, 

and supplementary heads of argument. 
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12. The First Respondent did not seek costs in the High Court proceedings 

as such costs were to be costs in the sequestration.  Due to the change 

in circumstances as well as the Minister’s continued resistance to the 

order of invalidity, First Respondent intends to argue for costs in the 

Constitutional Court. 

 

13. In the circumstances, it is presumed that First Respondent is still 

welcome to be party to the proceedings in this Honourable Court, 

alternatively that First Respondent be invited to join as amicus curiae. 

 

 

__________________________ 
GERHARD JOHAN GOUS 

 

I certify that the above signature is the true signature of GERHARD JOHAN 
GOUS that he acknowledged to me that he knows and understands the 
contents of the above Affidavit, which Affidavit was signed and sworn to 
before me in my office at CAPE TOWN on this            day of AUGUST 2012 
in accordance with the requirements of Regulation No 1258 dated 21 July 
1972 as amended by Regulation No 1648 dated 19 August 1977 as further 
amended by Regulation No R.1428 dated 11 July 1980. 

 

 

_________________________ 

COMMISSIONER OF OATHS 

 

 


