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INTRODUCTION 

 

1. This matter concerns an order by the Western Cape High 

Court, Cape Town wherein it was decided that Section 

89(5)(c) of the National Credit Act, 36 of 2005 (“the Act”), 

read as a whole was declared unconstitutional and invalid as 

it resulted in an arbitrary depravation of property which was 

inconsistent with the provisions of Section 25(1) of the 

Constitution.  The matter was referred to this Court for 

confirmation and was subsequently appealed by the 

Appellant. 

 

2. The application before the Western Cape High Court was 

one of sequestration brought by the First Respondent against 

the Second Respondent based on certain written loan 

agreements, totalling an amount of R7 million and predicated 

upon the Second Respondent not being able to repay those 

loans. 

 

3. It was common cause that the First Respondent was not a 

registered credit provider in terms of Section 40 of the Act 
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and as a result the subsequent loan agreements constituted 

unlawful credit agreements, and fell within the purview of 

Section 89(5) of the Act.   Section 89 falls under Chapter 5 of 

the Act, Part A, Unlawful agreements and provisions.  

According to Section 89(2)(d) a credit agreement is unlawful 

if at the time the agreement was made, the credit provider 

was unregistered and was required to be registered.  Section 

89(5) of the Act deals with the consequences of unlawful 

credit agreements and provides as follows: 

 

“If a credit agreement is unlawful in terms of this 

section, despite any provision of common law, any 

other legislation or any provision of an agreement 

to the contrary, a court must order that – 

(a) the credit agreement is void as from the date the 

agreement was entered into; 

(b) the credit provider must refund to the consumer 

any money paid by the consumer under that 

agreement to the credit provider, with interest 

calculated – 

(i) at the rate set out in that agreement; and 
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(ii) for the period from the date on which the 

consumer paid the money to the credit 

provider, 

until the date the money is refunded to the 

consumer; and 

(c) all the purported rights of the credit provider 

under that credit agreement to recover any 

money paid or goods delivered to, or on behalf 

of, the consumer in terms of that agreement are 

either – 

(i) cancelled, unless the court concludes that 

doing so in the circumstances would unjustly 

enrich the consumer; or 

(ii) forfeit to the state, if the court concludes that 

cancelling those rights in the circumstances 

would unjustly enrich the consumer.” 

 

4. A further reference to Section 89(5) is made in the 

subsequent section, specifically Section 90(4) which provides 

as follows: 
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“(4) In any matter before it respecting a credit 

agreement that contains a provision 

contemplated in subsection (2), the court 

must— 

(a) sever that unlawful provision from the 

agreement, or alter it to the extent 

required to render it lawful, if it is 

reasonable to do so having regard to the 

agreement as a whole; or 

(b) declare the entire agreement unlawful as 

from the date that the agreement, or 

amended agreement, took effect, 

and make any further order that is just and 

reasonable in the circumstances to give effect 

to the principles of section 89 (5) with respect 

to that unlawful provision, or entire 

agreement, as the case may be.” 

 

5. The First Respondent contended in the Court a quo that if 

the Court was unable to read a discretion into Section 

89(5)(c) in terms of Section 39(2) of the Constitution, that the 

http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/ebsg/oh5na/ph5na/7j5na#g11a
http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/ebsg/oh5na/ph5na/6j5na#g110
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result would be an arbitrary deprivation of property and it was 

on this basis that the Court a quo found the section to be 

unconstitutional. 

 

6. The First Respondent’s rights of recovery which would either 

be cancelled or forfeited in terms of Section 89(5)(c)(i) and 

(ii) would be based on  his right to restitution as a result of 

the unjust enrichment of the Second Respondent.  In the 

normal course the First Respondent would have enjoyed this 

right in terms of the common law as developed in Jajbhay v 

Cassim.1   

 

7. The legislature however sought fit, in the prelude to Section 

89(5), to exclude the application of the common law or any 

law to the contrary and therefore any discretion based on the 

common law would be excluded. 

 

8. There is furthermore nothing on the papers which could 

indicate any turpitude or disingenuous conduct on the part of 

the First Respondent and had he had recourse to the 

                                                           
1  1939 AD 537 
 High Court Judgment, Record, Vol 4, p 235, paras 13 and 14 
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common law, a claim of restitution would have been 

successful.2  

 

9. The High Court, in considering its obligations under Section 

39(2) of the Constitution as well as the language and 

objectives of the Act correctly concluded that no discretion 

could be found in the text of the section nor the Act, read as 

a whole, and that there was no constitutionally permissible 

reading of the section and the section had to be declared 

invalid. 

 

10. The SCA in a recent decision had the opportunity to analyse 

the National Credit Act in relation to Sections 86 and 129 and 

commented on the “poor draftmanship, the errors, the untidy 

expressions and the inconsistencies” of the Act and called for 

the interpretation of the Act to be “a careful balancing of the 

competing interests sought to be protected and not for a 

consideration of only the interests of either the consumer or 

the credit provider”.3  

                                                           
2  High Court Judgment, Record, Vol 4, p 236, para 15 
 First Respondent’s founding affidavit, Record, Vol 1, p 32, para 13 
3  Nedbank Limited v National Credit Regulator 2011(3) SA 581 (SCA) at 

para 2 



 

 
9 

 

APPELLANT’S GROUNDS OF APPEAL 

 

11. In the notice of appeal filed on behalf of the Appellant the 

following grounds of appeal were raised.  The first is that the 

Appellant is of the view that the High Court erred in not 

finding that a discretion existed in terms of Section 89(5)(c) 

of the Act as to whether or not to cancel or forfeit the credit 

provider’s rights of recovery or make neither order and as a 

result the section would have not permitted an arbitrary 

deprivation of property and would have been constitutionally 

sound. 

 

12. The second ground of appeal is that in the event that the 

High Court was correct in concluding that the section was 

unconstitutional, that it erred in not engaging in appropriate 

reading in to cure the defect and without limiting the 

retrospective effect of the order. 
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THE EXISTENCE OF A  DISCRETION IN SECTION 89(5)(C)(i) 

AND (ii) 

 

13. The Appellant is of the view that Section 89(5)(c) deals with 

the rights of the credit provider to claim restitution for 

performance under an unlawful agreement.   

 

14. This contention is based on the incorrect assumption that 

subsections (i) and (ii) provide the Court with a discretion to 

decline to make either of the orders, notwithstanding the 

exclusion of the common law. 

 

15. The Appellant places reliance in this regard on the word 

“cancelled, unless the Court concludes that doing so in the 

circumstances would unjustly enrich the consumer”.   

 

16. The Appellant fails to take cognisance of subsection (c) in its 

entirety in which the Court in terms of the prelude must order 

that: 

 

“(c) all the purported rights of the credit provider 
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under that credit agreement to recover any 

money paid or goods delivered to, or on 

behalf of, the consumer in terms of that 

agreement are either – 

(i) cancelled, unless the court concludes that 

doing so in the circumstances would 

unjustly enrich the consumer; or 

(ii) forfeit to the state, if the court concludes 

that cancelling those rights in the 

circumstances would unjustly enrich the 

consumer.” 

 

17. The section on both a plain and contextual reading clearly 

provides for the credit provider’s rights of recovery to be 

cancelled and in circumstances where such cancellation is 

deemed by the Court to unjustly enrich the consumer, those 

rights of recovery must be forfeited to the state.  The only 

“discretion” which exists is in relation to the enrichment of the 

consumer which is a question of fact.  Subsection (c)(ii) is 

predicated on a finding of enrichment in subsection (c)(i). 
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18. There can be no discretion for the Court to decline to make 

one or the other order.4 

 

19. It is furthermore noteworthy that the argument relied upon by 

the Appellant appears to be substantially the same as that 

advanced by the Applicant in this Court in the matter of 

Cherengani Trade & Invest 107 (Pty) Ltd5 which appears to 

have encountered some difficulty in being sustained. 

 

20. In support of the conclusion that the subsection could not be 

read as giving the Court a discretion, the High Court referred 

to Section 90(4) of the Act, referred to above.  In this section, 

where the Court makes a declaration as to the unlawfulness 

of a provision in a credit agreement, it is also required to 

“make any further order that is just and reasonable in the 

circumstances to give effect to the principles of section 89(5) 

with respect to that unlawful provision or entire agreement as 

the case may be”.6  

 

                                                           
4  High Court Judgment, Record, Vol 4, p 236, paras 15 and 16 
5  2011(11) BCLR 1123 (CC) para 19 
6  High Court Judgment, Record, Vol 4, p 237, para 17 
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21. The conferral of a discretion in the section immediately after 

Section 89 is a clear indication that the legislature did not 

intend in Section 89(5)(c) to confer upon the Court the same 

discretion.  The reason behind such an intention is unclear 

and forms part of the reason why the section must be 

considered a substantively unfair deprivation of property. 

 

22. It is noteworthy that Section 90 does not make provision for 

the exclusion of the common law. 

 

23. In an attempt to deal with this anomaly the Appellant relies 

on the danger of the use of the maxim unious inclusion est al 

teriest exclusio and the cautionary case law in that regard.  In 

relying on Zenzile, the Appellant fails to take into account 

that that matter was concerned with the deprivation of the 

audi alteram partem principle, a principle which is essential 

to administrative law and administrative decisions which was 

the subject matter therein.  Furthermore, in that matter the 

application of the maxim would have had an extremely unjust 

result in depriving the applicants therein of their right to be 

heard whereas considerations as to context in the present 
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case would prevent an unjust result.   

 

24. Inasmuch as the Appellant relies on this Court’s decision in 

Mankayi and the fact that words can never attain precision, 

the fact remains that the “elementary rule and starting point 

in an interpretative exercise entail a determination of the 

plain meaning of the words in the relevant statutory provision 

to be construed”.7 

 

25. Furthermore, this Court in that decision ultimately relied, after 

a thorough examination, upon the clear wording as well as 

the location of the section in question.8 

 

26. The Supreme Court of Appeal has recently had occasion to 

deliver an extensive judgment dealing with the principles of 

interpretation as well as the common misconception of the 

phrase “intent of the legislature”.  The SCA expressed the 

present state of the law as follows: 

 

“Interpretation is the process of attributing 

                                                           
7  Mankayi v Anglo Gold Ashanti 2011(3) SA 237 (CC) at paras 70 and 71 
8  Mankayi supra at paras 78, 89, 94 and 103 
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meaning to the words used in a document, be it 

legislation, some other statutory instrument, or 

contract, having regard to the context provided by 

reading the particular provision or provisions in 

light of the document as a whole and the 

circumstances attendant upon its coming into 

existence …  Consideration must be given to the 

language used in light of the ordinary rules of 

grammar and syntax; the context in which the 

provision appears; the apparent purpose to which 

it is directed and the material known to those 

responsible for its production.  Where more than 

one meaning is possible, each possibility must be 

weighed in light of all these factors.  The process is 

objective not subjective.  A sensible meaning is to 

be preferred to one that leads to insensible or 

unbusinesslike results or undermines the apparent 

purpose of the document.  Judges must be alert to, 

and guard against, the temptation to substitute 

what they regard as reasonable, sensible or 

businesslike for the words actually used.  To do so 
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in regard to a statute or statutory instrument is to 

cross the divide between interpretation and 

legislation.” 9 

 

27. The Court a quo quite clearly approached the application 

before it in the manner set out above in considering firstly the 

language of the section and the requirements of Section 

39(2) of the Constitution as well as those set out in 

Hyundai10 with further consideration as to the purpose and 

objects of the Act in considering the legislation as a whole, 

the long title and preamble and the answering affidavit11 

deposed to on behalf of the Third Respondent (the Director 

General of the Department of Trade and Industry)12 and the 

annexures thereto. 

 

                                                           
9  Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] ZASCA 

13 (15 March 2012) at para 18 relying on South African Airways (Pty) Ltd v 
Aviation Union of South Africa and Others 2011(3) SA 148 (SCA) at paras 
25 to 30 

10  Investigating Directorate: Serious Economic Offences v Hyundai Motor 
Distributors (Pty) Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit NO 
2001(1) SA 545 (CC) 

11  Third Respondent’s answering affidavit, Vol 1, p 49 
12  High Court Judgment, Vol 4, p 238, footnote 23 
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READING IN AN APPROPRIATE REMEDY 

 

28. Inasmuch as it was not argued before the Court a quo13 by 

the Appellant or the Fourth Respondent that reading in was 

an appropriate remedy, the Appellant contends that the 

following phrase should immediately appear after Section 

89(5)(c)(ii): 

 

“Provided that where the court concludes that it 

would not be just and reasonable in the 

circumstances to make either of the orders set out 

in subparagraphs 1 and 2 above, the court must 

make such order as it deems fit in order to give 

effect to the objects of the act.” 14 

 

29. The Appellant seeks to argue that notwithstanding the 

prelude to Section 89(5) excluding the application of the 

common law, a discretion can be read in, such discretion, of 

natural consequence placing reliance on the common law.15   

                                                           
13  High Court Judgment, Vol 4, p 260, para 43 
14  Notice of appeal, Record, Vol 4, p 266, para 4.2 
15  Minister of Law and Order and Others v Hurley and Another 1986(3) SA 

568 (A) at para 44 
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30. In cases such as the present, where the effect of the section 

is overbroad, the Courts have often elected to read in a 

qualification to that section in order to curtail the overbroad 

effects of the section. 

 

31. In National Coalition for Gay and Lesbian Equality this 

Court indicated that striking down a section for invalidity 

would not be an appropriate remedy where persons who 

would ordinarily benefit from the section would lose that 

benefit, and that reading in would then be the appropriate 

remedy if the section was reasonably capable of such.   

 

32. The matter at hand does not present the same conundrum, 

as the striking down of Section 89(5)(c)(i) and (ii) does not 

deprive any other consumers of the protection afforded to 

them in terms of that section as elucidated above, the Act 

provides numerous alternate avenues of protection.16 

 

33. In constructing a remedy of reading in, Courts must be 

                                                           
16  National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 

2000(2) SA 1 (CC) 
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cautious of entering into the domain of the legislature and 

conferring upon a section, a meaning which was not 

intended.17 

 

34. The Court further held: 

 

“In deciding to read words into a statute, a court 

should also bear in mind that it will not be 

appropriate to read words in, unless in so doing a 

court can define with sufficient precision how the 

statute ought to be extended in order to comply 

with the Constitution … A court should endeavour 

to be as faithful as possible to the legislative 

scheme within the constraints of the 

Constitution.” 18 

 

35. In this regard consideration must be had to the fact that not 

only is Section 89(5)(c)(i) and (ii) an unlawful deprivation of 

the First Respondent’s property, but that the reading in as set 

out on behalf of the Appellant, does not save the section 

                                                           
17  Supra at paras 68 and 74 
18  Supra at para 75 
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from the lack of clarity in relation to how the rights are 

forfeited to the State and any mechanisms used to bring 

such forfeiture to the attention of the State.19  It in fact 

violates the section further. 

 

36. The ordinary consequences of a partially performed void 

agreement are and have always been sufficient recourse to a 

person in the First Respondent’s position, and there is 

therefore no need for reading in. 

 

RETROSPECTIVITY  

 

37. The Appellant further contends that the High Court erred in 

not limiting the retrospectivity of the order of invalidity. 

 

38. In this regard reliance was placed on Bhulwana which is 

distinguishable from this and many other cases in which 

retrospectivity could be argued, in that it fell within the sphere 

of criminal law and the considerations in that regard had to  

                                                           
19  High Court Judgment, Record, Vol 4, p 254, para 32 
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be entirely different as the rationale behind the finality of 

cases was as a result of the problems arising from fresh 

litigation in relation to incarcerated persons.  The general 

principle therefore has limited scope in relation to a case 

such as the present.   

 

39. The remainder of Section 89(5) remains intact and there is 

therefore no reason to limit the restrospectivity of the order of 

invalidity. 

 

CONCLUSION 

 

40. In the circumstances it is submitted that the appeal of the 

order of confirmation should be refused and the order 

granted by the Western Cape High Court be confirmed. 

 

 

________________________ 
ADV MARY-ANNE 
McCHESNEY 
Counsel for First Respondent 
Chambers 
CAPE TOWN 
18 June 2012 
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