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APPELLANT’S PRACTICE NOTE 
 

 

1 Nature of proceedings 

The appellant appeals against a declaration of constitutional 

invalidity by the Western Cape High Court, Cape Town in respect of 

section 89(5)(c) of the National Credit Act, 34 of 2005. 



2 Issues to be argued 

• Whether section 89(5)(c) of the Act confers a discretion on a 

court to make an order other than those contemplated in 

section 89(5)(c)(i) and (ii); 

• In the event that the section is not capable of such an 

interpretation and is therefore unconstitutional, the question of 

an appropriate remedy. 

3 Necessary portions of the record 

The entire record is relevant to the appeal.  However, the facts are 

essentially all common cause and the appellant places very limited 

reliance on the record, as appears from the heads of argument. 

4 Estimate of the duration of oral argument  

Half a day. 

5 Summary of the argument  

5.1 The High Court concluded that section 89(5)(c) was 

unconstitutional and invalid in that it permitted arbitrary 

deprivations of property in breach of section 15(1) of the 

Constitution. It reached this conclusion essentially on the basis 



of its understanding that the section confers no discretion on a 

court to make an order other than that contemplated in 

sections 89(5)(c)(i) or 89(5)(c)(ii).   

5.2 The National Credit Regulator (“NCR”) accepts that if

5.3 However, it advances two contentions before this Court. 

 the 

interpretation adopted by the High Court is correct, then 

section 89(5)(c) does permit arbitrary deprivation of property in 

certain situations and is therefore unconstitutional and invalid.   

5.4 First, the NCR contends that when the section is properly 

construed, this is not its effect.  Rather, when the section is 

construed in light of the language used, the effect of section 

39(2) of the Constitution and established presumptions 

regarding the interpretation of legislation, it allows a court to 

retain some discretion to decline to make an order in terms of 

either section 89(5)(c)(i) or 89(5)(c)(ii),  Once this is so, no 

constitutional difficulty arises. 

5.5 Second, and in the alternative, the NCR contends that if the 

section is unconstitutional for the reasons articulated by the 

High Court, the remedy granted was inappropriate in two 

respects.   



5.5.1 Rather than striking down the section in its totality, the 

High Court ought to have read in words to create the 

discretion that the High Court considered was absent.  

Thus the Court should have read in the following 

phrase after sections 89(5)(c)(ii): 

“Provided that where the Court concludes that it 
would not be just and reasonable in the 
circumstances to make either of the orders set 
out in sub-paragraphs (i) and (ii) above, the Court 
must make such order as it deems fit in order to 
give effect to the objects of the Act” 

 

5.5.2 Moreover, and in any event, the High Court ought to 

have made clear that its declaration of invalidity had no 

effect on completed cases. 

6 List of authorities  

A list of all authorities relied on by the appellant is attached to the 

written argument.  The authorities on which particular reliance will 

be place are –  

First National Bank of SA Ltd t/a  Wesbank v Commissioner, 
South African Revenue Service and Another; First National 
Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) 
SA 768 (CC)  

Investigating Directorate: Serious Economic Offences v 
Hyundai Motor Distributors (Pty) Ltd: In re Hyundai Motor 
Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 (CC)  



Jajbhay v Cassim 1939 AD 537 

National Coalition for Gay & Lesbian Equality v Minister of 
Home Affairs 2000 (2) SA 1 (CC)  
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