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INTRODUCTION 

1 This matter concerns appeal and confirmation proceedings 

regarding the constitutionality of section 89(5)(c) of the National 

Credit Act 36 of 2005 (“the Act”).  

2 It arises out of certain loans totalling R7 million which were made by 

the first respondent to the second respondent and which the second 

respondent proved unable to pay.   

3 When the first respondent sought to sequestrate the second 

respondent’s estate, it was common cause that the loan 

agreements were unlawful given that the first respondent was not 

registered as a credit provider.  That in turn raised the question of 

how unlawful credit agreements are to be dealt with under the Act.  

4 Section 89(5) of the Act prescribes how unlawful credit agreements 

are to be dealt with. It provides: 

 “If a credit agreement is unlawful in terms of this section, 
despite any provision of common law, any other legislation 
or any provision of an agreement to the contrary, a court 
must order that- 

(a) the credit agreement is void as from the date the 
agreement was entered into; 

(b) the credit provider must refund to the consumer any 
money paid by the consumer under that agreement to 
the credit provider, with interest calculated- 
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(i) at the rate set out in that agreement; and 

(ii) for the period from the date on which the 
consumer paid the money to the credit provider, 
until the date the money is refunded to the 
consumer; and 

(c) all the purported rights of the credit provider under that 
credit agreement to recover any money paid or goods 
delivered to, or on behalf of, the consumer in terms of 
that agreement are either- 

(i) cancelled, unless the court concludes that doing 
so in the circumstances would unjustly enrich the 
consumer; or 

(ii) forfeit to the State, if the court concludes that 
cancelling those rights in the circumstances 
would unjustly enrich the consumer.” 

(emphasis added) 

5 The Western Cape High Court, Cape Town concluded that section 

89(5)(c) (not the remainder of the section) was unconstitutional and 

invalid in that it permitted arbitrary deprivations of property in breach 

of section 25(1) of the Constitution. 

6 It reached this conclusion essentially on the basis of its 

understanding that the section confers no discretion on a court to 

make an order other than that contemplated in sections 89(5)(c)(i) 

or 89(5)(c)(ii).   

7 It thus construed the section to require that where a court concludes 

that a credit agreement is unlawful, it must adopt one of two courses 
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in respect of the purported rights of the credit provider to recover 

money or goods delivered to the consumer:  

7.1 either those rights must be cancelled; or  

7.2 they must be declared forfeit to the state. 

8 It held that this permitted an arbitrary deprivation of property. 

9 The National Credit Regulator (“NCR”) accepts that if the 

interpretation adopted by the High Court is correct, then section 

89(5)(c) does permit arbitrary deprivation of property in certain 

situations and is therefore unconstitutional and invalid.   

10 However, it advances two contentions before this Court. 

11 First, the NCR contends that when the section is properly 

construed, this is not its effect.  Rather, a court retains some 

discretion under the section to decline to make an order in terms of 

either section 89(5)(c)(i) or 89(5)(c)(ii),  Once this is so, no 

constitutional difficulty arises. 
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12 Second, and in the alternative, the NCR contends that if the section 

is unconstitutional for the reasons articulated by the High Court, the 

remedy granted was inappropriate in two respects.   

12.1 Rather than striking down the section in its totality, the High 

Court ought to have read in words to create the discretion that 

the High Court considered was absent.  Thus the Court should 

have read in the following phrase after sections d 89(5)(c)(ii): 

“Provided that where the Court concludes that it would not 
be just and reasonable in the circumstances to make either 
of the orders set out in sub-paragraphs (i) and (ii) above, 
the Court must make such order as it deems fit in order to 
give effect to the objects of the Act” 

 

12.2 Moreover, and in any event, the High Court ought to have 

made clear that its declaration of invalidity had no effect on 

completed cases. 

13 In what follows, each of these issues is dealt with in turn. 
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THE INTERPRETATION OF SECTION 89(5)(c) OF THE ACT 

14 It lies at the core of the Act that all credit providers defined in the Act 

must, if they fall within the requirements of section 40, be registered 

as credit providers.   

15 A provider of credit must apply to be registered as a credit provider 

if: 

15.1 that person, alone or in conjunction with any associated 

person, is a credit provider under at least 100 credit 

agreements; or  

15.2 the total principal debt owed to that credit provider under all 

outstanding credit agreements exceeds the prescribed 

threshold which is currently R500 000. 

16 To ensure that credit providers register in terms of the Act, there are 

severe consequences for granting credit while unregistered.  Under 

section 89(2)(d), a credit agreement is unlawful and must be 

declared void if, at the time the agreement was made, the credit 

provider was unregistered despite the Act requiring that credit 
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provider to be registered.  Other grounds of invalidity are set out in 

section 89(2).   

17 The NCR explains the critical role fulfilled by section 89(5) in this 

regard: 

“[Without section 89(5)] there would be no effective 
deterrent for a person who provides credit without 
registering under the Act and evades all the consequences 
of the National Credit Act and evades all the protection that 
is provided to consumers under the National Credit Act.  
Without these consequences it would be a free-for-all for 
anyone to grant credit in any manner they like and there 
would be no hope of creating a fair, transparent, 
competitive, sustainable, responsible, efficient, effective 
and accessible credit market and industry to protect 
consumers and law abiding credit providers as required by 
section 3 of the Act.” 

 NCR answering affidavit, v 3, p 185, para 11 

 

 

The interpretation of sections 89(5)(a) and 89(5)(b) 

18 The NCR does not contend that there is a general discretion for 

courts under section 89(5).  It supports the reasoning of the High 

Court that – in respect of sections 89(5)(a) and (b) – a court has no 

discretion and the word “must” in section 89(5) is used in a 

mandatory sense. 

High Court judgment, v 4, pp 230-231, para 6 
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19 Thus, if a credit agreement under consideration by a court is 

unlawful, the court must, in terms of section 89(5)(a), order that the 

credit agreement is void as from the date the agreement was 

entered into.   

19.1 This is a peremptory requirement. 

19.2 It is no different from the usual South African law 

consequences of an unlawful agreement.  This flows from the 

well-established maxim ex turpi causa non oritur actio, which 

is to the effect that when one party seeks to enforce an illegal 

contract, the law prohibits him from doing so.   

19.3 The Appellate Division has described this principle as being 

“self-explanatory”, as requiring “no elucidation” and as being 

“unquestioned in our Courts”. 

Jajbhay v Cassim 1939 AD 537 at 542 
 

20 Similarly, as an unalterable consequence of the credit agreement 

being void, the court must in terms of section 89(5)(b), order that the 

unregistered credit provider must refund to the consumer any 

money paid by the consumer together with interest. Thus, a full 

refund of the capital amount of any payments made by the 
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consumer together with interest at the rate in the agreement must 

be paid by the credit provider to the consumer.   

20.1 The court again has no discretion to order otherwise.   

20.2 Again, there is nothing unfair or unusual about the provision.  

Restitution of amounts paid plus interest is a common 

consequence in law of a contract being declared void.  It is 

especially appropriate under a law enacted to protect 

consumers from exploitation. 

 
 

The interpretation of section 89(5)(c)  

21 Where the approaches of the NCR and the High Court part ways is 

in relation to section 89(5)(c), which was the subject of the 

declaration of constitutional invalidity. 

22 Section 89(5)(c) deals with the rights of the credit provider to claim 

restitution from the consumer of the performance made by the credit 

provider under the void agreement.   

23 The NCR submits that in relation to this section there is some 

discretion.   
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24 Section 89(5)(c)(i) provides that the purported right of the credit 

provider to the restitution consequent on the declaration of voidness 

of the contract must be cancelled “unless the court concludes that 

doing so in the circumstances would unjustly enrich the consumer”.  

Put the other way around, the credit provider is entitled to claim 

restitution if cancelling the credit provider’s right of restitution would 

unjustly enrich the consumer.   

24.1 In applying this provision, the court will have to take into 

account circumstances that have always been taken into 

account in regard to restitution and unjust enrichment.  These 

circumstances would include questions such as whether or not 

the credit provider has acted honourably, innocently, without 

turpitude.   

24.2 This is again similar to the common law.  As the Appellate 

Division has explained: 

“It may be said that contracts of that nature are more 
discouraged by leaving the bereft plaintiff unhelped and 
the doubly delinquent defendant in possession of his ill-
gotten gains. I cannot agree with this view, which I think 
would not so much discourage such transactions but would 
tend to promote a more reprehensible form of trickery by 
scoundrels without such honour as even thieves are 
sometimes supposed to possess, and public policy should 
properly take into account the doing of simple justice 
between man and man. . . . 
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. . . The rule expressed in the maxim in pari delicto potior 
conditio defendent is not one that can or ought to be 
applied in all cases. . . [It] is subject to exceptions which in 
each case must be found to exist only by regard to the 
principle of public policy.” 

Jajbhay v Cassim 1939 AD 537 at 543-4 (emphasis 
added) 

See also: Christie The Law of Contract (6th ed, 
2011) at 412 – 414 

 

24.3 The Court concluded: 

“. . . Courts of law are free to reject or grant a prayer for 
restoration of something given under an illegal contract, 
being guided in each case by the principle which underlies 
and inspired the maxim. And in this last connection I think 
a Court should not disregard the various degrees of 
turpitude in delictual contracts. And when the delict falls 
within the category of crimes, a civil court can reasonably 
suppose that the criminal law has provided an adequate 
deterring punishment and therefore, ordinarily speaking, 
should not by its order increase the punishment of the one 
delinquent and lessen it of the other by enriching one to 
the detriment of the other. And it follows from what I have 
said above, in cases where public policy is not forseeably 
affected by a grant or a refusal of the relief claimed, that a 
Court of law might well decide in favour of doing justice 
between the individuals concerned and so prevent unjust 
enrichment.” 

Jajbhay v Cassim 1939 AD 537 at 544-5 

 

24.4 Thus, understood in this way, section 89(5)(d)(i) has the same 

effect as the common law.  If the credit provider has acted 

honourably or, balancing the turpitude of the creditor and the 

consumer, justice and public policy favours the credit provider, 
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the court may find that to cancel the creditor’s right of 

restitution would unjustly enrich the consumer.  The court may 

then, exercising its discretion, order that the credit provider is 

entitled to recover any money or goods delivered to or on 

behalf of the consumer in terms of that agreement. 

25 Under section 89(5)(c)(ii) the court may declare the rights to 

restitution forfeited to the state if the court concludes that the credit 

provider’s rights must be cancelled in the circumstances but 

cancellation would unjustly enrich the consumer.   

25.1 Section 89(5)(c)(ii) deals with the situation where the court 

decides that the credit providers purported rights of restitution 

should be cancelled (for instance because the credit provider 

has been guilty of dishonourable conduct) but that cancellation 

will not achieve a just outcome if the money or goods remain 

with the consumer and unjustly enrich the consumer.  The 

right is then forfeited to the State. 

25.2 The use of the word “unless” in section 89(5)(c)(i) and the 

word “if” in section 89(5)(c)(ii) is deliberate because it allows 

the court to choose between the options set out above. 
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26 Thus, in summary, on the NCR’s interpretation, if a credit 

agreement is found to be unlawful, then: 

26.1 the agreement is declared void;  

26.2 the consumer gets back what the consumer paid, plus interest; 

26.3 if the credit provider is not guilty of any material turpitude, the 

court may decide not to cancel the credit provider’s rights to 

restitution in which case the credit provider can pursue rights 

of restitution of money or goods delivered under the 

agreement against the consumer;  

26.4 if the credit provider is guilty of turpitude in a degree justifying 

cancellation of the credit provider’s right to restitution, the 

property remains with the consumer unless the consumer is 

thereby unjustly enriched; and 

26.5 if it unjustly enriches the consumer to leave the property with 

the consumer, the court can order the right of restitution 

forfeited to the State and the State has the right to pursue 

recovery of the money or the goods from the consumer. 

27 As has always been the case under the common law, the court will 

decide according to principles of fairness, justice and public policy 
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whether there has been unjust enrichment and whether it is 

justifiable to order restitution in favour of an innocent credit provider 

or not.  This is followed by a further enquiry whether the consumer 

is entitled to keep what has been performed by the credit provider 

under a void agreement.  If neither the credit provider nor the 

consumer are deserving, the right of restitution is forfeited to the 

State. 

28 On this interpretation, no unconstitutionality arises.  There is no 

arbitrary deprivation of property.  The considerations that the courts 

take into account in the section 89(5)(c) enquiry – the degree of 

moral turpitude on the part of the credit provider and the potential 

for unjust enrichment on the part of the consumer – are 

considerations that manifestly fall within the “with sufficient reason” 

standard articulated by this Court for assessing whether a 

deprivation is arbitrary. 

First National Bank of SA Ltd t/a  Wesbank v 
Commissioner, South African Revenue Service and 
Another; First National Bank of SA Ltd t/a Wesbank v 
Minister of Finance 2002 (4) SA 768 (CC) at para 100 

Prophet v National Director for Public Prosecutions 
2007 (6) SA 169 (CC) at paras 61 - 62 

Reflect-All 1025 CC v MEC for Public Transport, Roads 
& Works, Gauteng Provincial Govt 2009 (6) SA 391 
(CC) at para 39 
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29 Indeed, neither the approach of the High Court nor that of 

Oppermann suggested otherwise.  The High Court’s difficulty was 

with whether the section could bear this interpretation – not with 

whether such an interpretation would bring the section within the 

constitutional requirements.  Similarly, Oppermann appears to 

accept that if there is this discretion, then the section would be 

consistent with the Constitution. 

 

The flaws in the approach of the High Court  

30 The High Court construed section 89(5)(c) to require that where a 

court concludes that a credit agreement is unlawful, it must adopt 

one of two courses in respect of the purported rights of the credit 

provider to recover money or goods delivered to the consumer: 

either those rights must be cancelled or they must be declared 

forfeit to the state. It held that there was no further discretion on the 

part of the Court. 

31 It appeared to find two obstacles in the way of concluding that 

section 89(5)(c) afforded courts the discretion to make an order 

other than that specified in section 89(5)(c)(i) and 89(5)(c)(ii).  

These were: 
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31.1 the language of the provision; and 

31.2 the contrast between section 89(5) and section 90(4), where 

an express discretionary power is conferred by the Act. 

32 The language of the provision has been dealt with above. While I 

accept that on a first and plain reading, the words of the section 

might suggest that there is no discretion for a court under section 

89(5)(c), I submit that when the language is understood as set out 

above there is indeed room for the required discretion.  

33 Indeed, this Court has emphasised that while the starting point in an 

interpretive exercise entails a determination of the plain meaning of 

words in the relevant statutory provision, it must be borne in mind 

that “words can never attain precision since they are as intrinsically 

dynamic as they are inexact.” 

Mankayi v AngloGold Ashanti Ltd 2011 (3) SA 237 (CC) 
at paras 70 – 71 

 

34 The SCA has recently made the identical point:    

 “[T]he ordinary grammatical meaning of the words used ...  
is a misnomer. It is a product of a time when language was 
viewed differently and regarded as likely to have a fixed 
and definite meaning, a view that the experience of 
lawyers down the years, as well as the study of linguistics, 
has shown to be mistaken. Most words can bear several 
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different meanings or shades of meaning and to try to 
ascertain their meaning in the abstract, divorced from the 
broad context of their use, is an unhelpful exercise.” 

Natal Joint Municipal Pension Fund v Endumeni 
Municipality [2012] ZASCA 13 (15 March 2012) at para 
25 

 

35 Moreover, and critically, the High Court failed to give sufficient 

consideration to the fact that holding that there was no discretion 

would lead to a finding of unconstitutionality.  Section 39(2) of the 

Constitution and the approach taken by this Court in cases such as 

Hyundai required the High Court to consider not only what the 

ordinary meaning of the statute is, but more critically whether the 

language was reasonably capable of bearing some other meaning 

that avoided the constitutional difficulty. 

36 In line with this principle, our Courts have: 

36.1 Interpreted the word “shall” as conferring a discretion on a 

court, despite the ordinary peremptory nature of the word; 

Mohunram and Another v National Director of Public 
Prosecutions and Another (Law Review Project as 
Amicus Curiae) 2007 (4) SA 222 (CC) at paras 20 and 
121  

National Director of Public Prosecutions v 37 Gillespie 
Street 2004 (2) SACR 208 (SCA) at paras 30 and 74 
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36.2 Interpreted the word “may” as conferring no discretion on the 

part of a Minister, despite the ordinary discretionary nature of 

the word; 

Van Rooyen and Others v The State and Others 
(General Council of the Bar of South Africa 
Intervening) 2002 (5) SA 246 (CC) at paras 181 – 182 

 

36.3 Interpreted the word “spouse” as applying to Muslim marriages 

not recognised under the Marriage Act; and 

Daniels v Campbell NO and Others 2004 (5) SA 331 
(CC) at paras 19 – 29 

 

36.4 Read down language that was extremely broad on an ordinary 

interpretation to narrow its application to certain classes of 

security service providers. 

Bertie van Zyl (Pty) Ltd and Another v Minister for 
Safety and Security and Others 2010 (2) SA 181 (CC) at 
paras 27 – 47 

 

37 This is entirely appropriate given that the underlying premises of the 

approach required by section 39(2) of the Constitution are that: 

37.1 Parliament’s law-making authority must be exercised in 

accordance with the Constitution; and 
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37.2 Courts are bound to interpret all statues “through the prism” of 

the Bill of Rights.  

Investigating Directorate: Serious Economic Offences 
v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai 
Motor Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 
(CC) at para 21 

 

38 I submit therefore that the section is capable of being read to confer 

a discretion on the court under section 89(5)(c) without unduly 

straining the language. 

39 Similarly, I submit that while the High Court was correct to recognise 

the contrast between the language of section 89(5) and the 

language 90(4) of the Act, this was not sufficient to lead to the 

conclusion that the language of the section could not allow any 

discretion.  

39.1 In adopting this approach, the High Court appears to have 

relied, implicitly, on the expressio unius maxim.   

39.2 However, our courts have repeatedly made clear that this 

maxim is “a valuable servant, but a dangerous master”, that it 

is a “principle of common sense rather than a rule of 

construction” and that “it must at all times be applied with great 

caution”. 
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National Director of Public Prosecutions and Another 
v Mohamed NO and Others 2002 (4) SA 843 (CC) at 
para 40, relying inter alia on Administrator, Transvaal 
and Others v Zenzile and Others 1991 (1) SA 21 (A) at 
37G-H. 

 

39.3 This Court, in particular, has correctly been reluctant to make 

use of the maxim to interpret a statute in a particular way, 

when this would lead to constitutional invalidity. 

National Director of Public Prosecutions and Another 
v Mohamed NO and Others 2002 (4) SA 843 (CC)  

S and Another v Acting Regional Magistrate, 
Boksburg: Venter and Another 2012 (1) BCLR 5 (CC)  

40 Finally, two common law presumptions of statutory interpretation 

suggest that the High Court’s interpretation of the section was 

incorrect. 

40.1 It is well-established that statutes are presumed not to alter 

the existing common law any more than necessary.  The SCA 

recently affirmed the presumption as follows: 

“The rule of interpretation is that a statutory provision 
should not be interpreted so as to alter the common law 
more than is necessary unless the intention to do so is 
clearly reflected in the enactment, whether expressly or by 
necessary implication: „[I]t is a sound rule to construe a 
statute in conformity with the common-law, save where 
and insofar as the statute itself evidences a plain intention 
on the part of the Legislature to alter the common-law.‟” 

Nedbank Ltd v National Credit Regulator 2011 (3) SA 
581 (SCA) at para 38 
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40.2 Yet, on the High Court’s interpretation, section 89(5)(c) makes 

significant alterations to the common law rule in Jajbhay v 

Cassim. 

40.3 It is equally well-established that the curtailment of the powers 

of a court of law will not be presumed in the absence of an 

express provision or a necessary implication to the contrary.    

Minister of Law and Order and Others v Hurley and 
Another 1986 (3) SA 568 (A) at 584A-C 

Administrator, Transvaal, and Others v Traub and 
Others 1989 (4) SA 731 (A) at 764E-F 

 

40.4 Yet, on the High Court’s interpretation, section 89(5)(c) 

significantly curtails the court’s powers and discretion as set 

out in Jajbhay v Cassim. 

41 In all the circumstances, I submit that section 89(5)(c) is at least 

reasonably capable of an interpretation which retains a discretion on 

the part of the courts to make neither an order under section 

89(5)(c)(i) nor section 89(5)(c)(ii).   

42 Once that is so, the constitutional difficulty is avoided and the High 

Court’s declaration of invalidity should not be confirmed. 
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AN APPROPRIATE REMEDY 

43 In the alternative and in the event that the High Court was correct to 

find that section 89(5)(c) of the Act did not permit a court to exercise 

any discretion, the question that then arises is that of an appropriate 

remedy. 

44 The High Court simply declared section 89(5)(c) unconstitutional 

and invalid. I submit that it erred in two respects in this regard. 

45 First, if as appears to be the case, the constitutional effect identified 

by the High Court was only the absence of a discretion on the part 

of the court under section 89(5)(c), it ought to have remedied this by 

reading-in the discretion.   

45.1 This Court has held as follows regarding when reading-in is 

appropriate: 

“In deciding whether words should be severed from a 
provision or whether words should be read into one, a 
Court pays careful attention first, to the need to ensure that 
the provision which results from severance or reading 
words into a statute is consistent with the Constitution and 
its fundamental values and, secondly, that the result 
achieved would interfere with the laws adopted by the 
Legislature as little as possible. . . . 

In deciding to read words into a statute, a Court should 
also bear in mind that it will not be appropriate to read 
words in, unless in so doing a Court can define with 
sufficient precision how the statute ought to be extended in 
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order to comply with the Constitution. Moreover, when 
reading in (as when severing) a Court should endeavour to 
be as faithful as possible to the legislative scheme within 
the constraints of the Constitution.” 

National Coalition for Gay & Lesbian Equality v 
Minister of Home Affairs 2000 (2) SA 1 (CC) at paras 74 
– 75 

 

45.2 Applying that approach, this is indeed a case where reading-in 

is appropriate.  It is possible to identify with sufficient precision 

how to cure the constitutional defect – by introducing a 

discretion – and this would certainly be more faithful to the 

legislative scheme than a complete striking down of section 

89(5)(c). 

45.3 In the circumstances, if this Court concludes that the section is 

unconstitutional, it should cure the constitutional defect by 

reading in the following phrase immediately after sections 

89(5)(c)(ii): 

“Provided that where the Court concludes that it would not 
be just and reasonable in the circumstances to make either 
of the orders set out in sub-paragraphs (i) and (ii) above, 
the Court must make such order as it deems fit in order to 
give effect to the objects of the Act.” 

 

46 Second, the High Court did not limit the retrospective effect of its 

order. 
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46.1 This Court has repeatedly held that “as a general principle . . . 

an order of invalidity should have no effect on cases which 

have been finalised prior to the date of the order of invalidity”. 

S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) at 
para 32 

Engelbrecht v Road Accident Fund and Another 2007 
(6) SA 96 (CC) at para 45 

 

46.2 In the circumstances, any declaration of invalidity – whether 

accompanied by a reading-in or not – ought to have a limit 

placed on its retrospective effect so that completed cases are 

not affected by the order. 
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CONCLUSION 

47 This Court ought to resolve the constitutional difficulty via a proper 

interpretation of section 89(5)(c) of the Act and ought to refuse to 

confirm the declaration of invalidity made by the High Court. 

48 Alternatively, in the event that this Court confirms the declaration of 

invalidity, it ought to modify the High Court order to read as follows: 

“1. Section 89(5)(c) of the National Credit Act 34 of 2005 is 
declared to be inconsistent with the Constitution and 
invalid. 

2. To remedy the defect, section 89(5)(c) of the National 
Credit Act 34 of 2005 is to be read as though the 
following phrase appears immediately after section 
89(5)(c)(ii): 

“Provided that where the Court concludes that it 
would not be just and reasonable in the 
circumstances to make either of the orders set 
out in sub-paragraphs (i) and (ii) above, the Court 
must make such order as it deems fit in order to 
give effect to the objects of the Act.” 

3. The orders in paragraphs 1 and 2 above shall have no 
impact on matters in which a final judgment has been 
delivered and in which no appeal or application for 
leave to appeal is pending.” 

49 The NCR does not seek an order for costs. 

 
STEVEN BUDLENDER 
 
Counsel for the Appellant 

 
Chambers, Johannesburg 
15 June 2012 
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