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A. Introduction 

 

“This application is fundamentally about the enforcement of the constitutional 

principle and duty of accountability.” 
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1. Thus begins the heads of argument filed in this court on behalf of the applicant 

(“the Commission”) – and rightly so.   

 

2. Counsel begins with that submission not only because they consider it central in 

the determination of what is now unopposed relief, but also – I venture – because 

executive accountability has increasingly become a rarity in South Africa.  Sadly, 

not even by general national and provincial elections every five years do South 

Africans hold their elected public representatives to account at the polls.  And so 

politicians have generally tended to take heart from that electorate apathy, 

conducting themselves almost as Roman Emperors accountable to no one. 

 

3. It should thus come as little surprise that a former President should defy a 

summons.  It should come as no surprise, too, if the former President should defy 

the orders of this court, if media reports in this regard are a true account of what 

he has reportedly conveyed to the acting registrar of this court.  This is because 

lack of executive accountability in South Africa has become endemic.  So, this 

court stands stoically as a beacon of light between a society that is governed by 

reasonable laws that apply equally to everyone, at one end of the spectrum, and 

a further precipitous slide into the Hobbesian jungle – characterised by the 

survival of the powerful and financially fittest never held accountable – at the 

other.    

 

4. The former President must be held accountable for his role as head of 

government insofar as that role falls within the Commission’s Terms of 
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Reference that he devised.  About that, Counsel for the Commission is absolutely 

correct.  Equally, the former President’s fellow travellers must be held to 

account for their roles in conduct that falls within the Commission’s Terms of 

Reference.  Those fellow travellers include: 

 

4.1 President Cyril Ramaphosa, who was Deputy President in President 

Zuma’s cabinet since 25 May 2014, leader of President Zuma’s 

government business in terms of s 91(4) of the Constitution, and Chair of 

President Zuma’s Inter-Ministerial Committee (“IMC”) since August 

2016 which was “responsible for overseeing the stabilisation and 

reform of state-owned entities” during the period when the Gupta 

family is alleged to have engaged in “state capture” of state-owned 

entities and organs of state in South Africa.  The need for his evidence at 

the Commission engages  

 

4.1.1 supremacy of the Constitution and the rule of law [s 1(c) & s 2]; 

4.1.2 accountability, responsiveness and openness in public 

administration [s 1(d) & s 195(1)(e), (f), (g)];  

4.1.3 accountability and responsibilities of the cabinet [s 92]; and 

4.1.4 equality before the law [s 9(1) & (2)]. 

 

4.2 Mr Pravin Gordhan, who has served in President Zuma’s cabinet 

throughout Mr Zuma’s presidency, serving as Minister of Finance in 

President Zuma’s cabinet from May 2009 until May 2014 and again from 
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14 December 2015 until 31 March 2017.  The need for his evidence at the 

Commission engages  

 

4.2.1 supremacy of the Constitution and the rule of law [s 1(c) & s 2]; 

4.2.2 accountability, responsiveness and openness in public 

administration [s 1(d) & s 195(1)(e), (f), (g)];  

4.2.3 accountability and responsibilities of the cabinet [s 92]; and 

4.2.4 equality before the law [s 9(1) & (2)]. 

 

4.3 Mr Fikile Mbalula, who has served in President Zuma’s cabinet almost 

throughout Mr Zuma’s presidency, serving as Minister of Sports and 

Recreation in President Zuma’s cabinet from 1 November 2010 until 31 

March 2017, and as Minister of Police from 31 March until 26 February 

2018.  He also served as Deputy Minister of Police since May 2009 until 

appointed by President Zuma in November 2010 in the Sports and 

Recreation portfolio.  As in the case of Messrs Ramaphosa and Gordhan, 

the necessity for Mr Mbalula’s evidence engages 

 

4.3.1 supremacy of the Constitution and the rule of law [s 1(c) & s 2]; 

4.3.2 accountability, responsiveness and openness in public 

administration [s 1(d) & s 195(1)(e), (f), (g)];  

4.3.3 accountability and responsibilities of the cabinet [s 92]; and 

4.3.4 equality before the law [s 9(1) & (2)]. 
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4.4 Mr Johan Rupert, who is a businessman.  The necessity for his evidence 

is corroborative and engages 

 

4.4.1 supremacy of the Constitution and the rule of law [s 1(c) & s 2]; 

4.4.2 accountability, responsiveness and openness in public 

administration [s 1(d) & s 195(1)(e), (f), (g)];  

4.4.3 equality before the law [s 9(1) & (2)]; 

 

4.5 Eskom, an embattled state-owned entity which has caused much grief to 

many ordinary South Africans dependant on it for the supply of 

electricity, and which appears to have become the battleground for socio-

economic fealty over the years.  The evidence of Eskom executives, past 

and present, engages  

 

4.5.1 accountability, responsiveness and openness in public 

administration [s 1(d) & s 195(1)(e), (f), (g)]; and 

4.5.2 efficient, economic and effective use of public resources [s 

195(1)(b)] 

 

5. I demonstrate below why the evidence of these persons is crucial to the work of 

the Commission, and why the Commission’s work without their evidence (heard 

and scrutinised free of undue or manufactured haste) will be incomplete and 

potentially vulnerable to a review challenge. 
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6. But before embarking on that exercise, I consider it important to make this 

observation.  There is considerably more evidence that the Commission should 

already have invited or welcomed – even compelled – over the past two years, 

but which it has failed to entertain.  For example, former Group Chief Executive 

at PRASA, Mr Lucky Montana, took the initiative of applying to the Commission 

with a view to sharing his experiences relating to matters that he believes are 

within the Commission’s Terms of Reference.  The Commission staff apparently 

first sought to have him excise important evidence from his statement, and then 

effectively rejected his offer to give evidence that seems to implicate some 

witnesses that the Commission has already treated as “star witnesses”.  One 

example is one Mr Popo Molefe who was Chair of the PRASA board of directors 

when Mr Montana resigned.  Another is Mr Pravin Gordhan.  By pointing this 

out, I do not seek to champion Mr Montana’s cause – whatever it may be – but 

merely to illustrate what appears to be selective targeting by the Commission of 

certain individuals and shielding of others from scrutiny on matters that seem to 

form the subject of its Terms of Reference.  One would have thought that the 

evidence of a former Group Chief Executive of a state-owned entity, who himself 

has been implicated in “state capture” by witnesses at the Commission under 

oath, would be welcome by the Commission.  But, alas, it appears that his desire 

to be accountable for his role in alleged “state capture” is something that the 

Commission does not seem keen to probe.  Why? 

 

B. A Broad Outline 
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7. In these submissions I shall 

 

7.1 show why it is in the public interest for me to be admitted as amicus curiae 

on the issues that I raise; 

7.2 demonstrate why this court should grant the same relief, mutatis 

mutandis, in relation to each of the persons identified, that it grants in 

relation to Mr Zuma; 

7.3 address the issue of costs to the extent necessary. 

 

C. Application to be Admitted as Amicus Curiae 

 

8. The judgment of this court in In Re: Certain Amicus Curiae Applications; 

Minister of Health and Others v Treatment Action Campaign and Others 

(CCT8/02) [2002] ZACC 13 (5 July 2002) set out the standard for admission as 

amicus curiae.  The principles arising from that judgment can be distilled as 

follows: 

 

8.1 A person may be admitted as an amicus either on the basis of the written 

consent of all the parties in the proceedings or on the basis of an 

application addressed to the Chief Justice.1   

8.2 In the event of an application to the Chief Justice admission is entirely in 

the discretion of the court.2   

 
1  Para 3 
2  Ibid. 

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2002/13.html&query=%22In%20re%20Certain%20amicus%20curiae%22
http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2002/13.html&query=%22In%20re%20Certain%20amicus%20curiae%22
http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2002/13.html&query=%22In%20re%20Certain%20amicus%20curiae%22
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8.3 In the exercise of that discretion the court will consider whether the 

submissions sought to be advanced by the amicus will give the court 

assistance it would not otherwise enjoy.3 

8.4 The fact that a person has obtained the written consent of all parties does 

not detract from these principles; nor does it diminish the court’s control 

over the participation of the amicus in the proceedings.4 

8.5 The application for amicus status must be made timeously and, failing 

that, condonation must be sought without delay.5 

8.6 In return for the privilege of participating in the proceedings without 

having to qualify as a party, an amicus has a special duty to the court.  

That duty is to provide cogent and helpful submissions that assist the 

court.6   

8.7 The amicus must not repeat arguments already made but must raise new 

contentions and, generally, these new contentions must be raised on the 

data already before the court.7   

8.8 Ordinarily, it is inappropriate for an amicus to try to introduce new 

contentions based on fresh evidence.8 

8.9 If the introduction of new contentions based on fresh evidence would 

necessitate the postponement of an otherwise urgent matter, and 

 
3  Ibid. 
4  Ibid.; see also Fose v Minister of Safety and Security 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC) 

para 9 
5  Ibid.; see also Fose v Minister of Safety and Security 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC) 

para 9 
6  Para 5 
7  Ibid. 
8  Ibid. 
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inevitable delay in resolving a matter that required urgent attention, it will 

not be in the interests of justice to admit an applicant as an amicus.9 

 

9. This application to be admitted as amicus is brought early, before the period 

allowed for in Rule 10 of the rules of this court. 

 

10. Rule 10(1) of the Constitutional Court rules, read together with rule 10(5), 

provides that a party interested in any proceedings before this court may, with 

the written consent of all the parties given not later than 5 days after the lodging 

of the respondent’s written submissions, be admitted as amicus curiae. 

 

11. Rule 10(4), read together with rule 10(5), provides that where no written consent 

of all the parties has been secured, an interested person may apply to the Chief 

Justice, not later than 5 days after the respondent’s written submissions have 

been lodged, to be admitted as amicus curiae. 

 

12. According to the Chief Justice’s directions issued on 11 December 2020, the 

respondent (Mr Zuma) was required to file written submissions by Tuesday 22 

December 2020, while the application is scheduled for hearing 5 court days later 

on Tuesday 29 December 2020. 

 

 
9  Para 7 
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13. This application was lodged on Thursday 17 December 2020, some three days 

before the respondent’s written submissions were due for filing.  It has since 

been reported that the respondent has elected not to file any such submissions, 

and this court has (to my knowledge as I prepared these submissions) not issued 

any further directions as regards the further conduct of the matter.  The 

application was thus filed some eight days earlier than the rules permit.  

Consequently, an expeditious determination of the Commission’s application 

has been facilitated rather than impeded by the early filing of this application.  

No postponement is necessary. 

 

14. Neither the respondent nor the Commission opposes the application.  Such new 

evidence as has been referred to in the amicus application necessitates no 

postponement as it is uncontentious and can easily be decided on the papers.  So, 

too, the self-explanatory letter annexed to these submissions. 

 

15. I seek condonation for seeking consent and filing this application for admission 

as amicus curiae earlier than the rules permit.  Strict compliance with the rules 

would mean that my request would reach the court either on the day of the 

hearing (on 29 December 2020) or shortly before the hearing, thus limiting my 

opportunity to file these written submissions in sufficiently good time before the 

hearing.   

 

16. In the affidavit filed in support of my application, I asked to file these written 

submissions earlier than the prescribed period.  I have not yet received word on 



Page 11 of 47 
 

 

 

that request from the court.  In filing these submissions I do not seek to defy the 

court or to take the that decision out of its hands; I merely seek to be on the right 

side of any time constraints that may eventuate should the court decide to permit 

me to file written submissions.  Of course, if the court should refuse me that 

privilege, I still will not consider this exercise to have been in vain since I shall 

at least have thought through the issues that I raise in relation to the 

Commission’s application – even if for my own continued education.  

 

17. It is respectfully submitted that neither of the parties is prejudiced by my 

application.  Neither opposes it.  The issues raised are not burdensome to this 

court.  The argument on which they are founded is the same argument advanced 

on behalf of the Commission, mutatis mutandis, in relation to prayers relating to 

 

17.1 the appearance of the respondent at the Commission 

17.2 to answer questions  

17.3 subject only to his privilege against self-incrimination.   

 

18. In short, should this court be inclined to grant orders in these respects in relation 

to the respondent on the argument advanced on behalf of the Commission, it 

should have no difficulty granted orders in these same respects in relation to the 

persons I have identified in this application on the same argument. 

 

D. President Cyril Ramaphosa 
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19. On Monday 21 December 2020, the Chair of the Commission announced in a 

media briefing that the date on which President Ramaphosa will appear at the 

Commission has not yet been determined but that “as things stand it is likely 

to be in March [2021]”.  He added that the President is not the only potential 

witness whose dates of appearance have not yet been determined.  He said “there 

are many other people whose dates have not yet been determined”.  The 

Chair did not say who those “many other people” are.  He gave no indication 

whether they include former cabinet members in Mr Zuma’s government, 

whether they include Mr Gordhan and Mr Mbalula who have been implicated, 

under oath, by at least one witness in conduct that falls within the Commission’s 

Terms of Reference.  The Chair also did not say – despite a direct question having 

been asked in that regard – on what specific issues President Ramaphosa will be 

called to give evidence and be questioned.  It appears that this is left to the 

discretion of the evidence leaders.  

 

20. In my respectful submission, this is all cold comfort, if any comfort at all.  My 

submission is that it is in the public interest that President Ramaphosa be 

questioned on specific issues that I have identified in my application.  These 

include the issues raised by Mr Koko in his evidence, under oath, that Mr 

Ramaphosa “interfered in the affairs of Eskom” and instructed the board of 

Eskom to “find a reason to dismiss Mr Koko”.10  That instruction culminated 

in a government directive to the Eskom board “to immediately remove all 

 
10  Ngalwana affidavit, paras 33 to 35 
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Eskom executives … including Mr Matshela Koko”, which was subsequently 

declared as unlawful by the Labour Court in Koko v Eskom Holdings Soc Limited 

(J200/18) [2018] ZALCJHB 76 (21 February 2018). 

 

21. There is absolutely no indication in the Chair’s media briefing that President 

Ramaphosa will be questioned on these issues, beginning with the questions 

raised in paragraph 35 of my affidavit, namely, 

 

21.1 Did President Ramaphosa (as Deputy-President) order the dismissal of 

any executive of a state-owned entity?   

21.2 Did he dismiss the executive?   

21.3 Where did President Ramaphosa (as Deputy-President) source the power 

to dismiss an executive of a state-owned entity?   

21.4 Is that power in writing?   

21.5 Why did he dismiss Mr Koko?   

21.6 When and where was that decision conceived?   

21.7 By whom was that decision conceived?   

21.8 Did President Zuma know about this decision?   

21.9 When did he know about it?   

21.10 Was President Zuma part of that decision?   

21.11 Did the Minister of Public Enterprises (under which Eskom fell) know 

about this decision?   
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21.12 Did President Zuma’s government (the executive) play any role in the 

constructive dismissal of Mr Koko even after the Labour Court had 

found his initial dismissal to be unlawful?  

 

22. These are just some of the glaring questions that President Ramaphosa must 

answer and account on, and which the Chair has given no indication in his media 

briefing that they will be put to the President.  The uncertainty created by the 

Chair’s silence on this issue renders my application very much live still in 

relation to the president.    

 

23. I address this issue in such detail because it may be tempting to avoid the issue 

by saying it has now been rendered moot by the Chair’s indication in his media 

briefing that the President will appear at the Commission “likely … in March”.  

For the reasons advanced above, such a vague indication does not dispose the 

application.   

 

24. Equally disturbing is the timing of the President’s mooted appearance at the 

Commission.  The Chair has indicated that he intends approaching the High 

Court for a 3-month extension of the Commission’s life until end-June 2021.  It 

seems that he intends using those additional three months – beginning of April 

until the end of June – for writing his report.  That means President Ramaphosa’s 

evidence “likely … in March”, and the evidence of those “many other people” 

not identified by the Chair, will likely be given under considerable time 

constraints thereby impeding any meaningful engagement with it by evidence 
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leaders and by other parties who may wish to apply to the Chair in terms of the 

Commission’s rules to cross examine the President on his evidence.  This is 

already foreseeable and may, if persisted in, constitute a reviewable irregularity. 

 

25. The Commission has asked this court to compel Mr Zuma to appear at the 

Commission and answer questions on 18 to 22 January 2021 and 15 to 19 

February 2021.  That would leave enough time for parties who may want to 

cross-examine Mr Zuma to make application to the Chair for that purpose.  

Neither the Chair nor the Secretary of the Commission has provided any reason 

why members of Mr Zuma’s cabinet who have been implicated in conduct that 

falls within the Commission’s Terms of Reference should not be questioned on 

those issues at around the same time that their head of cabinet is being 

questioned, so that any other party who may wish to cross-examine them may 

also have the benefit of time to consider their options, brief lawyers and 

formulate their approach.  An appearance of President Ramaphosa “likely in … 

March” may likely be viewed by observers as designed to shield him and those 

“many other people” from effective cross-examination on their evidence.   

 

26. The Constitution is the supreme law of South Africa.  Law or conduct that is 

inconsistent with it is invalid, and the obligations imposed by it must be 

fulfilled.11  

 

 
11  s 1(c) & s 2 
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27. The Deputy-President (which President Ramaphosa was at the time of the 

conduct in which he has been implicated) is in terms of the Constitution not only 

responsible for the powers and functions of the executive assigned to him by the 

President,12 he is also accountable, collectively and individually with other 

members of the same cabinet, to Parliament for the exercise of those powers 

and performance of those functions13. 

 

28. The appearance of President Ramaphosa at the Commission so late and at the 

tail end of the proceedings is likely to impede his being held properly 

accountable together with his fellow implicated cabinet members in the 

government of Mr Zuma, including Mr Zuma as head of that cabinet.  While Mr 

Zuma will rightly be exposed to possible timely cross-examination by parties 

who may wish to question him, the truncated time at which President Ramaphosa 

is likely to appear will place him at an unfair advantage since the time for his 

cross-examination (if it were to arise) is likely to be limited as the Commission 

nears its conclusion.  This turn of events and unfairness is foreseeable by the 

Commission.  It will be patently inconsistent with s 92 of the Constitution 

because 

 

28.1 Mr Zuma will likely be held to greater accountability (appearing on 18 to 

22 January 2021, more than two months before the end of the hearing of 

oral evidence, and 15 to 19 February 2021, more than a month before the 

 
12  s 92(1) read together with s 91(4) of the Constitution 
13  s 92(2) 
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end of the hearing of oral evidence, thereby on both occasions leaving 

enough time for his evidence to be thoroughly probed) while President 

Ramaphosa, who is scheduled to appear “likely … in March” together 

with “many other people” will likely, if at all, have his evidence probed 

only in a matter of a few days.  Section 92(2) of the Constitution does not 

envisage a hierarchy of accountability when it talks of collective and 

individual accountability by members of the same cabinet.  The law 

should apply equally to all members of the same cabinet implicated in 

conduct that is the subject of the Commission’s Terms of Reference. 

 

28.2 President Ramaphosa is responsible under s 92(1) of the Constitution for 

the powers and functions that Mr Zuma assigned to him under s 91(4) of 

the Constitution as leader of government business.  From August 2016 he 

chaired Mr Zuma’s IMC which was tasked to stabilise state-owned 

entities like Eskom, SAA and Denel.  The financial health of these entities 

has by government’s own account deteriorated.  What role did President 

Ramaphosa play in that deterioration in his capacity as leader of 

government business and Chair of Mr Zuma’s IMC?  How, if at all, has 

President Ramaphosa been held accountable for his role for that 

deterioration?  Why should Mr Zuma answer to all these issues alone, 

while his right-hand man as leader of government business and Chair of 

the Inter-Ministerial Committee, appointed to turn around and stabilise 

state-owned entities at a time when the Gupta family was allegedly 

running state owned entities, is shielded from the collective accountability 
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demanded by s 92(2) of the Constitution?  This inequality of treatment 

will be inconsistent with s 9(1), s 9(2), 91(4), s 92 and s 195(1)(f) of the 

Constitution. 

 

28.3 The failure of the Commission to probe President Ramaphosa on his own 

role in these capacities will be inconsistent with the principles 

responsiveness [s 195(1)(e)] and transparency [s 1(d) & s 195(1)(g)].  

 

29. For these reasons, I ask that the court directs the Commission to question 

President Ramaphosa on all these issues and to allow for as much time as is 

envisaged for Mr Zuma for purposes of cross-examination by those who may so 

wish.  

 

E. Mr Pravin Gordhan 

 

30. Mr Gordhan has already appeared at the Commission.  On neither occasion was 

he asked about the issues that I raise in this application, namely,  

 

30.1 his role in the divulging of an imminent cabinet reshuffle to an 

unauthorised person before the President had announced it; and 

30.2 what cases of corruption he considers not to constitute criminal conduct. 

 

31. The first issue falls within paragraphs 1.1 read with 1.3 of the Commission’s 

Terms of Reference, namely,  
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“to inquire into, make findings, report on and make recommendations concerning 

… whether, and to what extent and by whom attempts were made through any 

form of inducement or for any gain of whatsoever nature to influence members 

of the National Executive (including Deputy Ministers), office bearers and/or 

functionaries employed by or office bearers of any state institution or organ of state 

or directors of the boards of SOE's. In particular … whether the appointment of any 

member of the National Executive, functionary and/or office bearer was disclosed 

to the Gupta family or any other unauthorised person before such 

appointments were formally made and/or announced, and if so, whether the 

President or any member of the National Executive is responsible for such 

conduct.” 

(emphasis supplied) 

 

32. Mr Zuma alleged, under oath, on 15 July 2019, as follows: 

 

“I have lived with people who do not know I know about them because that was 

not what I was trained for to use intelligence wrongly or carelessly but these 

comrades have provoked me and other people. Not only them. Some other people 

had said things for example one day Comrade Mbalula attend - attended an activity 

in the farm or home of Mr Rupert and then Rupert saw him he said Minister 

Mbalula -when that happened he was the Minister of Sports. 

If Zuma takes out – removes Pravin Gordhan it will shut down the economy 

of this country. You must go and tell him and indeed Mbalula came to tell me. I 

said but what has he to do with us. I – I did not know that he is a member of the 

ANC to decide how the ANC must deal with its matters. What is his problem? I 

said that he – go back to him to say that is his problem but he said we will shut 

down. 

We will make the Rand flat on the ground. Well fine indeed they did interfere with 

the land – with the Rand. I think there is one person who confessed not long – this 

year that they did so and I knew even at that time it was a deliberate move part of 

the agenda.” 

 

 

 

33. It thus falls within the Commission’s Terms of Reference to inquire into, make 

findings, report on and make recommendations concerning: 

 

33.1 Whether or not the alleged threat was indeed made by Mr Johan Rupert 

to “shut down the economy of this country … [and to] make the Rand 
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flat on the ground” if President Zuma dared remove Mr Pravin Gordhan 

as Finance Minister. 

 

33.2 Whether the alleged threat was indeed conveyed by Mr Mbalula to 

President Zuma, where, when, and who else was present and can 

corroborate President Zuma’s evidence to this effect.  

 

33.3 Whether “indeed they did interfere with the land – with the Rand” 

after Mr Gordhan’s removal as Finance Minister, as alleged by President 

Zuma, and who “they” are. 

 

33.4 Whether the alleged threat – true or not – constitutes “any form of 

inducement … to influence members of the National Executive” (to 

wit, Mr Mbalula and President Zuma) by “any other unauthorised 

person” (to wit, Mr Johan Rupert) before removal of Mr Gordhan as 

Finance Minister was formally made. 

 

33.5 Whether President Zuma or “any member of the National Executive” 

is responsible for the leak of news of the removal of Mr Gordhan as 

Finance Minister before the decision was formally made.  

 

33.6 What the identity is of the person who, according to President Zuma, 

“confessed not long – this year that they did [interfere with the 

Rand]”. 
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34. These are some of the questions that remain unanswered after Mr Zuma’s 

evidence on 15 July 2019.  It is now over 17 months since that evidence was 

given under oath and the public has not heard a word from the Commission about 

whether or not the allegations made are true. 

 

35. The second issue also falls squarely within the Terms of Reference of the 

Commission.  In terms of its Terms of Reference, the Commission is appointed  

 

“to investigate matters of public and national interest concerning allegations of 

state capture, corruption, and fraud” 

  

36. It ought to be a matter of serious concern to this court and the Commission – and 

a matter it must wish to probe as part of its Terms of Reference – for a Minister 

in government to express the view that the Minister of Public Enterprises, Mr 

Gordhan, seems to hold.  He is responsible, in his current cabinet portfolio, for 

Eskom which is embroiled in a financial scandal involving over a R5 billion 

overpayment that Eskom says was paid “in error”.  There is information relating 

to Independent Power Producers that Eskom refuses to disclose to Parliament.  

When a minister of Public Enterprises (responsible for financially struggling 

state-owned entities that seem to be beached whales for greedy businessmen to 

feed on) not only believes but also tells Parliament that not all corruption cases 

are necessarily criminal cases, what hope can there be for the country to turn the 

tide against corruption following the report and recommendations of this 
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Commission if that minister is not questioned on his remarks in this regard and 

asked to give examples of what he is talking about? 

 

37. As in the case of President Ramaposa, the Chair has given no indication of when 

exactly Mr Gordhan will be called to give evidence on the serious issues 

identified in my application and which fall within the Commission’s Terms of 

Reference.  In fact, in his case there is no indication that he will be called at all.  

This will be a serious dereliction by the Commission of its duty. 

 

38. I ask this court to direct the Commission to call Mr Gordhan to answer questions 

on the two issues identified and be cross-examined on them by those parties who 

may have an interest in doing so in terms of the rules of the Commission. 

 

39. The calling of Mr Gordhan engages the equality14 and accountability15 

provisions of the Constitution in that the law applies equally to him as it does to 

any other member of Mr Zuma’s cabinet, including Mr Zuma himself.  If the 

orders sought by the Commission against Mr Zuma to (1) appear at the 

Commission, (2) to answer questions put to him, (3) subject only to his privilege 

against self-incrimination are granted, there should be no difficulty in granting 

the same orders in relation to Mr Gordhan as a member of Mr Zuma’s cabinet 

on the same argument as advanced by the Commission in relation to Mr Zuma.  

Mr Gordhan, like Mr Zuma and President Ramaphosa, is both collectively and 

 
14  s 9(1) & s 9(2) 
15  s 92(1) & s 92(2), s 195(1)(f) 
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individually accountable for the conduct of the cabinet of which he was a 

member throughout Mr Zuma’s presidency.  To treat him differently from Mr 

Zuma would be inconsistent with the equality and accountability provisions of 

the Constitution unless he can show, at the Commission, that he has steadfastly 

sounded an alarm throughout, the ultimate manifestation of which would have 

been his resignation.   

 

40. I thus ask this court to direct the Commission to question Mr Gordhan on the 

issues I have raised and on dates not too far removed from the dates selected by 

the Commission for the hearing of the further evidence of Mr Zuma.    

 

F. Mr Fikile Mbalula 

 

41. Mr Mbalula’s evidence is necessary to test Mr Zuma’s evidence on the allegation 

of conduct engaged by paragraph 1.3 of the Commission’s Terms of Reference, 

namely, 

 

“whether the appointment of any member of the National Executive, functionary 

and/or office bearer was disclosed to …  any other unauthorised person before 

such appointments were formally made and/or announced, and if so, whether 

the President or any member of the National Executive is responsible for such 

conduct.” 

 

42. Either Mr Rupert instructed Mr Mbalula as alleged by Mr Zuma or he did not.  

Either Mr Mbalula conveyed Mr Rupert’s instruction to Mr Zuma or he did not.  

Either Mr Zuma told Mr Mbalula to go back to Mr Rupert with the message Mr 
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Zuma alleges or he did not.  Only Mr Mbalula, under oath, can confirm or deny 

what is alleged to have been conveyed to him by both Mr Rupert and Mr Zuma 

regarding the appointment and retention of a cabinet minister, and the threat of 

dire consequences to the country’s economy by a civilian (“unauthorised 

person”) if his preference of a cabinet minister in the Finance portfolio were not 

retained by the President. 

 

43. Without Mr Mbalula’s evidence in this specific regard under oath, an important 

aspect of the Commission’s Terms of Reference will remain unexplored.  That 

would be a dereliction of duty by the Commission now that it is aware of this 

issue. 

 

44. I thus ask this court to direct the Commission to question Mr Mbalula on this 

important issue without delay and around the same time that Mr Zuma, Mr 

Ramaphosa and Mr Gordhan are to be questioned.  January 2021 would, in my 

respectful submission, be most fitting in order to free up enough time for those 

parties who may wish to apply for his cross-examination on that issue to do so 

without being needlessly constrained by time remaining for the hearing of oral 

evidence in the life of the Commission. 

 

45. Mr Mbalula’s evidence, like that of Mr Gordhan, engages the equality16 and 

accountability17 provisions of the Constitution in that the law applies equally to 

 
16  s 9(1) & s 9(2) 
17  s 92(1) & s 92(2), s 195(1)(f) 
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him as it does to any other member of Mr Zuma’s cabinet, including Mr Zuma 

himself.  If the orders sought by the Commission against Mr Zuma  

 

45.1 to appear at the Commission,  

45.2 to answer questions put to him,  

45.3 subject only to his privilege against self-incrimination  

 

are granted, there should be no difficulty in granting the same orders in relation 

to Mr Mbalula as a member of Mr Zuma’s cabinet on the same argument as 

advanced by the Commission in relation to Mr Zuma.   

 

46. Mr Mbalula – like Mr Zuma, Mr Gordhan and President Ramaphosa – is both 

collectively and individually accountable for the conduct of the cabinet of which 

he was a member during Mr Zuma’s presidency.  To treat him differently from 

Mr Zuma would be inconsistent with the equality and accountability provisions 

of the Constitution unless he can show, at the Commission, that he has steadfastly 

sounded an alarm throughout, the ultimate manifestation of which would have 

been his resignation.   

 

G. Mr Johan Rupert 

 

47. Mr Rupert’s evidence engages paragraph 1.3 of the Commission’s Terms of 

Reference, namely, 
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“whether the appointment of any member of the National Executive, functionary 

and/or office bearer was disclosed to …  any other unauthorised person before 

such appointments were formally made and/or announced, and if so, whether 

the President or any member of the National Executive is responsible for such 

conduct.” 

 

48. He is the “unauthorised person” envisaged in the paragraph, unless there is 

evidence that he is in fact authorised to receive such information of cabinet 

appointments before it is formally announced.  

 

49. Either Mr Rupert instructed Mr Mbalula as alleged by Mr Zuma or he did not.  

Either he threatened to collapse the national currency as alleged by Mr Zuma or 

he did not.  Either Mr Rupert did carry out his threat to collapse the national 

currency after Mr Zuma failed to acquiesce in his demand to retain Mr Gordhan 

or he did carry out his threat.  Only he, under oath, can clarify these important 

questions.  Only he – and whoever told him about an imminent removal of a 

minister of his preference from the Finance portfolio – has knowledge of who 

told him about that imminent removal.  Only he can explain to the nation at the 

Commission why (if he did) his preference for the Finance portfolio in cabinet 

lies with Mr Gordhan.  These are important questions of national interest that 

simply cannot be left unanswered by the only person who can answer them, 

under oath, Mr Johan Rupert. 

 

50. Without Mr Rupert’s evidence in this specific regard under oath, an important 

aspect of the Commission’s Terms of Reference will remain unexplored.  That 
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would be a dereliction of duty by the Commission now that it is aware of these 

issues. 

 

51. I thus ask this court to direct the Commission to question Mr Rupert on these 

important issues without delay and around the same time that Mr Zuma, Mr 

Ramaphosa and Mr Gordhan are to be questioned.  Again, January 2021 would, 

in my respectful submission, be most fitting in order to free up enough time for 

those parties who may wish to apply for his cross-examination on these issues to 

do so without being needlessly constrained by time remaining for the hearing of 

oral evidence in the life of the Commission. 

 

52. Mr Rupert’s evidence engages the equality18, accountability19 and transparency20 

provisions of the Constitution in that  

 

52.1 the law applies equally to him; and 

52.2 South Africans are entitled to know whether or not cabinet appointments 

are made subject to the unofficial imprimatur of private citizens in 

business and, if so, who those private individuals are. 

 

53. Without Mr Rupert’s evidence on these specific issues, South Africans cannot 

be absolutely certain that their vote in general elections is indeed free and fair 

and not manipulated by the hidden hand of business interests sponsoring specific 

 
18  s 9(1) & s 9(2) 
19  s 195(1)(f)  
20  s 195(1)(g) 
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persons for appointment in specific cabinet posts so that they can do their bidding 

and serve their business and personal interests. 

 

54. I thus ask this court to direct the Commission to compel Mr Rupert 

 

54.1 to appear at the Commission,  

54.2 to answer questions put to him,  

54.3 subject only to his privilege against self-incrimination  

 

at around the same time that Messrs Zuma, Mbalula and Gordhan appear for 

questioning on these specific issues. 

 

H. Eskom 

  

55. My request in respect of Eskom engages  

 

55.1 efficient, economic and effective use of public resources; 

55.2 accountability; and 

55.3 transparency 

 

in public administration. 

 

56. I referred this issue to the Public Protector as a complaint on 5 June 2020.  

Suspecting that the Office of the Public Protector may lack financial resources 
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to investigate the complaint properly (its budget was reduced by a substantial 

amount), I then referred the matter to the Commission on 24 November 2020 in 

terms of Rule 9.1 of its Rules as I consider that the issues it raises fall squarely 

within its Terms of Reference, charged as it is with investigating “state capture”, 

corruption and fraud in state-owned entities.   

 

57. The Commission has to date not even acknowledged receipt of that request.  

Instead, in a media briefing held on Monday 21 December 2020 the Chair 

indicated that the Commission may be hearing more evidence in relation to 

Eskom.  No indication has been given as regards the issues that may be traversed, 

who will be questioned, and when that evidence will be procured in relation to 

the remaining life of the Commission.  It thus seems likely that the Commission 

may very well not investigate the serious issues that I have raised, unless directed 

to do so by this court now that an opportunity has presented itself by the 

Commission’s application in relation to Mr Zuma.   

 

58. As pointed out in my affidavit,21 the issues I raise in relation to Eskom arise from 

an online publication that I read on the morning of Monday 1 June 2020 in City 

Press by one Setumo Stone titled “Eskom dodges question on company that 

got R5bn overpayment”.22  It is also informed by material that I have gathered 

from media reports, including a video of Eskom’s presentation to the 

Parliament’s Appropriations Committee on 27 May 2020 and to which Eskom 

 
21  Ngalwana affidavit, paras 59 to 63 
22  https://city-press.news24.com/Business/eskom-dodges-question-on-company-that-got-r5bn-

overpayment-20200531  

https://city-press.news24.com/Business/eskom-dodges-question-on-company-that-got-r5bn-overpayment-20200531
https://city-press.news24.com/Business/eskom-dodges-question-on-company-that-got-r5bn-overpayment-20200531
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referred in its media statement of 2 June 202023 that was uploaded on YouTube.  

I have absolutely no direct personal knowledge of the facts contained in that 

news story and media reports to which I refer in this request.  But that is no 

reason for the Commission not to investigate these issues since rules of evidence 

do not apply strictly in Commissions of Inquiry24 and hearsay matter is far more 

easily admissible than would otherwise be the case in a trial.  

 

59. I repeat, for convenience, some of the submissions I make in my affidavit.  

 

60. The media news report that I read in the City Press alleged, for purposes of this 

request: 

 

60.1 that “[t]he standing committee on appropriations heard last year 

[2019] during a visit to Eskom that a contractor had been overpaid 

by R5 billion and there was “an agreement that it was an error”; 

 

60.2 that the chairman of the Parliamentary Standing Committee on 

Appropriations (“the Appropriations Committee”) said at a briefing with 

the Department of Public Enterprises and its entities, including Eskom, 

that “the committee did not buy the error argument and the matter 

should not be taken lightly”; 

 
23  http://www.eskom.co.za/news/Pages/2020Jun2.aspx  
24  see Bell v Van Rensburg NO 1971 (3) SA 693 (C); S v Mulder 1980 (1) SA 113 (T); S v Sparks NO and 

Others 1980 (3) SA 952 (T); Bongoza v Minister of Correctional Services and Others 2002 (6) SA 330 

(Tk)]. 

http://www.eskom.co.za/news/Pages/2020Jun2.aspx
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60.3 that the chairman asked, “Who is the lucky contractor? And it cannot 

be the only one. Who else?” 

 

60.4 that the Appropriations Committee has heard from Public Enterprises and 

Eskom that “[c]oal contracts constitute the highest cost at Eskom, 

accounting for 54% of the budget, followed by operations and 

maintenance at 20%, labour at 10%, levies and taxes at 10% and 

material at 6%”; 

 

60.5 that the chairman of the Appropriations Committee said Eskom “is 

paying up to double the market price for coal, adding that the 

committee wanted to know exactly how much the people of South 

Africa were paying, compared with what could have been saved”; 

 

60.6 that the chairman of the Appropriations Committee said “Eskom’s 

explanation that it was renegotiating the contracts was unsatisfactory 

and that more questions needed to be cleared, including: ‘How did we 

get here and who benefits?’” 

 

60.7 that “Eskom CEO André de Ruyter told the committee that seven coal 

suppliers had been identified for charging Eskom too much and that 

the contracts were being negotiated”;  
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60.8 that a member of the Appropriations Committee said “private companies 

that owed Eskom money were treated with kid gloves, ‘especially 

those companies that are doing business with Eskom but are not 

paying’”; 

 

60.9 that Eskom CEO told the Appropriations Committee that “Eskom was 

working with various law enforcement agencies to recover money 

linked to state capture allegations, including R600 million from 

Trillian and a R5 billion claim against Gupta-linked Tegeta 

Exploration and Resources”. 

 

61. These are the facts and allegations that underpin my request in respect of Eskom.  

I asked the Public Protector and, by extension, the Commission, to base its 

decision on these allegations and any other related facts or allegations that may 

be discovered either during investigation or from other sources before 

commencement of the investigation. 

 

62. The following are the issues and questions that I requested the Public Protector 

to investigate, and which I request this court to direct the Commission to 

investigate: 

 

62.1 What are the circumstances surrounding overpayment by Eskom of 

R5 billion to a contractor or contractors?  In this regard, the following 

ancillary questions may arise, specifically, 
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1. When was this payment/s actually made? 

2. When was the decision/s made to make the payment/s? 

3. By whom was the decision/s made to make the payment/s? 

4. On whose instruction (if there was an instruction) was the decision/s 

and/or payment/s made? 

5. What position does or did the person or persons who made the 

decision/s and/or payment/s hold at Eskom at the time of the 

decision/s and/or payment/s? 

6. If the decision to make the payment was made at Board level, copies 

of minutes of the Board meeting, resolution to that effect and the 

register of attendees should be procured. 

7. Which directors, if any, spoke against the making of the payment/s 

and which spoke in favour? 

8. If the decision was not made at Board level, when did the Board of 

directors first become aware of the decision/s and/or overpayment/s? 

9. On becoming aware of the decision/s, what did the Board do and 

how soon or long after becoming aware of the decision/s and/or 

overpayment/s? 

10. Assuming that the payment/s was/were made in error, was/were the 

decision/s to make payment also made in error? 

11. If the decision/s and/or overpayment/s was/were not made at Board 

level, was the Board misled and by whom? 
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12. If the Board was misled, did the internal and/or external auditors 

pick up the ‘error/s’ and, if not, why did they not pick this up?  

13. If the auditors did pick this up, when did they report on it and to 

whom?  

14. Who were members of the Eskom Audit Committee at the time of 

the decision/s and overpayment/s? 

15. When did the Eskom Audit Committee first discover the 

overpayment and what was the first thing it did? 

16. Is the Eskom Audit Committee of the time satisfied that it complied 

with the provisions in s 94(7) of the Companies Act, 2008? 

17. The fact that the contractor/s who received overpayment/s of such 

enormously large sums (from a State-Owned Enterprise that we are 

told is struggling financially) did not seem to have raised alarm is 

itself very telling.  (1) Who are these contractors, (2) who are the 

beneficial shareholders in each of them, (3) who are the managers, 

(4) when did they discover the overpayment/s, and (5) what did the 

managers do immediately on discovering the overpayment/s, if 

anything, (6) what did the Boards (including the internal and 

external auditors and Audit Committees) of each of these contractors 

do on discovering the overpayment/s? 

18. Who is/are the contractor/s to which the overpayment/s was/were 

made? 
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19. Assuming this was an accounting entry error, when was the error 

discovered, by whom, and what were the circumstances of the 

discovery? 

20. What steps has the Eskom Board taken to ensure recovery of the 

overpayment/s? 

21. How prevalent is the overpayment of contractors at Eskom? Is this 

the only contractor that Eskom has overpaid in the last 10 years? If 

not, who else has been overpaid, when, by whom, in what 

circumstances, and what has been done (if anything) to recover those 

overpayments?     

 

62.2 What are the circumstances surrounding the procurement of coal by 

Eskom?  In this regard, given that Eskom claims that coal contracts 

constitute the highest cost at Eskom, reportedly accounting for 54% of the 

budget,  

 

1. According to Eskom’s Financial Report for the year ending 31 

March 201925, (1) “independent power producers” (“IPPs”) seem to 

account for about 5.18% of Eskom’s electricity available for 

distribution, yet it appears that all Gigawatt hours of electricity 

supply from IPPs were totally redundant and thus accounted for 

under “Technical and other losses” in Eskom’s Audited Financial 

 
25  Annexed as “A1” 
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Statements;26 (2) Eskom made purchases of 11 344GWh27 (5.18%) 

from IPPs at a cost (including a capacity charge) of R26.7 billion 

during the March 2019 year (up from 9 584GWh at R21.3 billion 

during the March 2018 year), at an average cost of 235c/kWh (up 

from 222c/kWh during the March 2018 year),28 while Eskom’s 

proprietary primary energy cost amounted to 42 cents per kilowatt 

hour;29 (3) I am advised that Eskom’s coal contracts account for 40% 

of its total electricity available for distribution (not 54% as claimed 

to the Appropriations Committee), and the 54% number that Eskom 

disclosed to the Appropriations Committee seems to include 14% 

attributable to IPPs which supply only 5.18% of Eskom’s total 

electricity available for distribution.  How does the Eskom Board 

account for this discrepancy between what was conveyed to the 

Appropriations Committee, on the one hand, and what is contained 

in Eskom’s financial results for the year ended 31 March 2019, on 

the other? 

2. What is the market price for coal in South Africa and how does that 

compare with other comparable markets? 

3. How much does Eskom pay each supplier for coal?  I pause here to 

make the following observations: 

 

 
26  Eskom Audited Financial Statements for the year ended 31 March 2019, “A1”, p 26 
27  That is, 5.18% of its total energy generation 
28  See Group Chief Executive’s Financial Overview, p 104 
29  https://www.africanews24-7.co.za/index.php/voices/columns/ipp-saga-plausible-grounds-for-

ramaphosa-to-be-impeached/  

https://www.africanews24-7.co.za/index.php/voices/columns/ipp-saga-plausible-grounds-for-ramaphosa-to-be-impeached/
https://www.africanews24-7.co.za/index.php/voices/columns/ipp-saga-plausible-grounds-for-ramaphosa-to-be-impeached/
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• While this may arguably be confidential information, it is not 

privileged.  Confidentiality means the information may not be 

publicly disclosed as, in this context, such disclosure might 

prejudice a supplier’s competitive advantage.  But nothing in law 

bars the disclosure of confidential information or documents to a 

fact finder (in this case the Commission) with a view to 

discovering facts and making findings of law or conducting an 

investigation on the basis of those documents or information 

without publicly disclosing confidential or commercially 

sensitive information in respect of each supplier.  In other words, 

it is in my submission perfectly permissible for the Commission 

to find, after considering the confidential information or 

documents, that supplier A overcharges Eskom by so much, 

supplier B undercharges Eskom by so much, and that supplier C 

charges Eskom market related prices for coal, without mentioning 

each supplier by name.   

• If any supplier should claim privilege, the duty will be on the 

supplier to prove privilege.  The generally applicable principles 

for privilege have been established by our courts and are now 

trite.   

• The general principle is that a document that was generated for 

purposes of litigation, either before or during such litigation, is 

legally privileged.  Also privileged, as a general principle, are 

communications made in professional confidence to and by legal 
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representatives.  These would include memoranda of advice and 

correspondence pertaining to the subject of the litigation or 

related issues. 

• Communications which pass not between a litigant and legal 

representatives but between a litigant and third parties are not 

privileged unless: (a) made for the purpose of existing or 

contemplated litigation; or (b) made in answer to inquiries by the 

litigant for the purpose of being placed before legal advisors or 

legal representatives with a view to obtaining legal advice or to 

enable the legal representatives to conduct litigation.30 

• Also uncovered by legal privilege are communications between 

different offices of the same litigant31 or between an agent and a 

principal,32 unless made for either of the purposes listed above.  

• In order to determine the purpose for which communications or 

documents have been brought into existence, one looks not to the 

intention of the author thereof but rather to the intention of the 

person or authority by whom the communications or documents 

were procured.  Here, that would be the Commission.  In this 

regard, the Supreme Court of Appeal has said in Competition 

Commission v ArcelorMittal (SA) Ltd and Others 2013 (5) SA 

538 (SCA): 

 
30  See Potter v South British Insurance Company Ltd 1963 (3) SA 5 (W), at 7B-E. See also Governing 

Body, Hoerskool Fochville and Others v Centre for Child Law 2014 (6) SA 561 (GJ), at paras [48]-[51]. 
31  For example, between head office and a branch office 
32  United Tobacco Companies (South) Ltd v International Tobacco Company of SA Ltd 1953 (1) SA 66 (T) 
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“In my view the flaw in the respondents’ approach is that they 

incorrectly focus on Scaw’s motive in composing the leniency 

application to determine the purpose — whether definite or dominant 

— instead of focusing on the commission’s reason for obtaining or 

procuring it.  The purpose of the document is not to be ascertained by 

reference to its author, either at the time at which the document was 

prepared or at the time it is handed over to the litigant or the litigant’s 

legal representative.  Instead, the purpose of the document is to be 

determined by reference to ‘the person or authority under whose 

direction, whether particular or general, it was produced or brought into 

existence’.  In that case it is the intention of the person who procured 

the document, and not the author’s intention, that is relevant for 

ascertaining the document’s purpose. The author need not even have 

known of possible litigation when the document was prepared.”  

 

• Finally, it is the responsibility of the party claiming legal privilege 

that must advance the basis for the claim.33  In my submission, 

neither the information that the Commission will require in order 

to ascertain whether Eskom is charged market prices for coal, nor 

the coal supply contracts in which that information may be 

contained, meet the privilege standard. 

 

62.3 The Eskom CEO is quoted in a 31 May 2020 City Press news report 

as having told the Appropriations Committee that seven coal 

suppliers have been identified for charging Eskom too much and that 

the contracts are being negotiated.   In this regard, some of the questions 

that arise, and which the Commission may be directed to investigate, 

include: 

 
33  United Tobacco Companies (South) Ltd v International Tobacco Company of SA Ltd 1953 (1) SA 66 

(T) at 74A-C 
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1. When did Eskom for the first time come to the realisation that these 

seven coal suppliers are “charging Eskom too much”?  

2. Often this is a sign of “kickbacks”.  Who receives kickbacks from 

Eskom suppliers who charge Eskom too much? 

3. When exactly did these negotiations commence?  

4. Who represents Eskom in these negotiations?  

5. What is Eskom’s target date, if any, for completion of these 

negotiations? 

6. What are Eskom’s non-negotiables, if any, in these negotiations? 

7. What is Eskom’s measure of what is “too much”? 

8. How certain is Eskom that there are only seven companies (out of 

about 27) that are charging Eskom “too much”? 

9. According to the Eskom 2019 financial results, the group recorded 

a net loss after tax of R20.7 billion for the year ending 31 March 

2019 (up from R2.3 billion in 2018), and EBITDA of R31.5 billion 

(down from R45.4 billion in 2018).34 How much of that loss is 

attributable to Eskom being charged “too much” by these “seven 

coal suppliers” identified by Eskom? 

 

62.4 A member of the Appropriations Committee is quoted in the City 

Press piece referred to above as having said private companies that 

 
34  2019 Financial Report, p 98 
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owe Eskom money are treated with “kid gloves”, especially those 

companies that are doing business with Eskom but are not paying.   

 

Is this a reference to private companies that consume and supply Eskom 

power?  In this regard, the following are some of the questions that may 

arise for investigation: 

 

1. Who are these companies?  

2. How much does each of these companies owe Eskom?  

3. Over what period has each of these companies owed Eskom?  

4. Has Eskom agreed on payment terms with each of these companies 

and, if so, what are those payment terms?  

5. What is the interest portion, if any, on each debt that each company 

owes to Eskom?  

6. What portion of the debts, if any, has prescribed? 

7. Who at Eskom is responsible for collecting these debts?  

8. What steps, if any, did that person or persons take to avert or 

interrupt prescription of the debt? 

9. What effect does the non-recovery of the combined debt amount that 

these companies owe to Eskom have on the amount that Eskom 

periodically extracts from Nersa or National Treasury by way of 

bailout package? 

10. What effect does the non-recovery of this combined debt have on 

the tariffs currently paid by household Eskom electricity consumers? 
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11. What is an “Evergreen Contract” within the Eskom lexicon?  

12. Who are the contractors who have “Evergreen Contracts” with 

Eskom? 

13. How long has each of these “Evergreen Contracts” been in place? 

14. What are the advantages and/or disadvantages of the “Evergreen 

Contracts” to Eskom, its power generation capacity, and ordinary 

household consumers of electricity in South Africa? 

15. If there are disadvantages, has Eskom endeavoured to renegotiate 

these “Evergreen Contracts”, or any other contracts that Eskom finds 

disadvantageous to the company, its power generation capacity, and 

ordinary household consumers of electricity in South Africa?  

16. When did Eskom make such endeavours to renegotiate contracts that 

it finds disadvantageous to the company, its power generation 

capacity, and ordinary household consumers of electricity in South 

Africa? 

17. What are the major sticky points to a successful renegotiation of 

contracts that Eskom finds disadvantageous to the company, its 

power generation capacity, and ordinary household consumers of 

electricity in South Africa? 

18. To what extent has the “kid gloves” approach or non-payment by 

companies doing business with Eskom, on the one hand, and the 

“evergreen contracts”, on the other, contributed to the net loss after 

tax of R20.7 billion for the year ending 31 March 2019 and R2.3 
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billion in 2018, and EBITDA of R31.5 billion in 2019 and R45.4 

billion in 2018, as recorded in the Eskom 2019 financial report?35  

 

62.5 Eskom CEO is reported as having told the Appropriations 

Committee that Eskom is working with various law enforcement 

agencies to recover money linked to state capture allegations, 

including R600 million from Trillian and a R5 billion claim against 

Gupta-linked Tegeta Exploration and Resources.  

 

In this regard, the following are some of the questions that may arise for 

investigation with a view to discovering the reliability of the claim that 

Eskom is doing something to recover these monies: 

 

1. Who in particular at Eskom is working with law enforcement 

agencies to this end? 

2. Which law enforcement agencies, exactly, is that Eskom person or 

are those Eskom persons working with? 

3. Who in particular represents each of these law enforcement agencies 

in this effort? 

4. When, exactly, did the collaboration between Eskom and each of 

these law enforcement agencies commence to recover money linked 

to state capture allegations? 

 
35  2019 Financial Report, p 98 
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5. How much of that money had been recovered as at 31 May 2020 

(when Eskom executives appeared before the Parliamentary 

Appropriations Committee), and how much to date, if any? 

 

62.6 It was reported in March 2015 that then Minister of Public 

Enterprises refused to disclose to Parliament the prices that 

companies (at the time 27) that supply Eskom charged Eskom for 

supplies.36  This is an outrage.   

 

1. Parliament is entitled to this information, otherwise how does it 

effectively hold the Minister of Energy and the Minister of Public 

Enterprises to account for what happens in that State-Owned 

Enterprise and, specifically, the state of its finances?   

2. It is within the power of the Commission, directed by this court, to 

compel both Ministers to disclose these details to Parliament and to 

the Commission forthwith and unconditionally.  While these may be 

confidential as among competitors, they are not privileged 

information.  I have discussed the difference above. 

 

62.7 What are the circumstances surrounding the procurement of other 

forms of power sources in South Africa such as renewable energy, 

nuclear, etc with IPPs? 

 
36  https://www.fin24.com/Companies/Industrial/Brown-names-Eskoms-27-coal-suppliers-20150308  

https://www.fin24.com/Companies/Industrial/Brown-names-Eskoms-27-coal-suppliers-20150308
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In this regard I point out that the erstwhile Energy Minister refused to 

disclose the identity of these IPPs, their beneficial shareholders and the 

composition of their Boards of directors.37  The South African public is 

entitled to this information as it will most certainly impact – one way or 

another – the price of electricity that domestic consumers of Eskom power 

will pay, Eskom’s own financial position, and the regularity with which 

government is called upon to bail out Eskom.  The following are thus 

some of the questions that arise for investigation by the Commission: 

 

1. What is the identity of these IPPs? 

2. Who are the beneficial shareholders in each of them, including 

representative shareholders and beneficiaries in shareholders that are 

trusts, if any? 

3. What price does each of these IPPs currently charge Eskom or the 

South African government?  According to the March 2019 financial 

results Eskom paid on average 235c/kWh (R26.7 billion) to IPPs for 

5.18% of its total energy procurement from them.  By how much has 

that cost changed and what are the factors informing such change, 

whether upward or downward? 

4. Who negotiated these IPP contracts on behalf of Eskom or the South 

African government? 

 
37  https://ewn.co.za/2018/10/01/radebe-won-t-release-names-of-new-ipp-owners  

https://ewn.co.za/2018/10/01/radebe-won-t-release-names-of-new-ipp-owners
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5. When were these contracts concluded and what is their envisaged 

duration?  

 

62.8 What is the true nature and use of the funds recouped by Eskom 

through its annual Regulatory Clearing Account (“RCA”) 

application to Nersa? How is it accounted for in the Eskom financial 

statements, if at all?  

 

In this regard, I am advised that it appears Eskom may be using the RCA 

tariff as accrued expense in order to cover shortfall of energy that it 

purchases from IPPs, thereby concealing the costs that it incurs to IPPs 

from its financial statements. 

 

63. These are some of the issues that need investigating by the Commission if it is 

to deliver a report that gets to the bottom of “state capture”, fraud and corruption 

in state-owned entities. 

 

64. I ask this court to direct the Commission to compel the Eskom Chief Executive, 

Mr De Ruyter, and such other current and former Eskom executives as may shed 

light on these issues, 

 

64.1 to appear at the Commission  

64.2 to answer questions put to him,  

64.3 subject only to his privilege against self-incrimination  
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at a time that will allow for sufficient time for cross-examination by those parties 

who may have an interest in doing so before the expiry of the period allowed by 

the Commission for the hearing of oral evidence. 

  

I. Costs 

 

65. I ask for no costs as no party opposes this application. 

   

66. I bring this application in good faith and in the public interest in terms of s 

38(1)(d) of the Constitution.  And so, in the event of this court refusing the 

application, I ask that no costs order be made.  In this regard I refer to the 

Judgment of this court in Barkhuizen v Napier38 and ask that those considerations 

be taken into account. 

 

J. Conclusion 

 

67. I thus ask for an order in terms of the notice of application. 

 

V NGALWANA SC 

Cape Town 

23 December 2020 

 
38  (CCT72/05) [2007] ZACC 5; 2007 (5) SA 323 (CC); 2007 (7) BCLR 691 (CC) (4 April 2007) at para 

90 


